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CASES 


ARGUED  AND  DETERMINED 


THE    SUPERIOR    COURT 


CITY    OF   NEW    YORK. 


The  Matos,  Aij>ermen  and  Commonalty  of  the  Cnr  of  New 
.   YoBK,  Appellants,  against  William  Colgate,  Eespondent 


Dentfl,  imposed  ia  proceedinga,  taken  under  the  "  Act  to  reduce  several 
laws  relating  particularly  to  the  City  of  New  York  into  one  act,^  passed  April 
9, 1818,  and  the  acts  amending  the  same,  to  widen  and  straighten  streets  in 
the  City  of  New  York,  upon  the  owner  of  a  lot,  on  account  of  the  benefit  to 
aecrae  to  such  lot,  are  an  actual  and  first  lien  upon  the  lot,  and  payment  of 
the  sum  assessed  may  be  enforced  in  the  same  manner,  as  if  the  lot  had  been 
actually  mortgaged  for  the  payment  thereof. 

A  sale  of  the  lot  at  auction  by  the  Corporation  to  collect  the  sum  assessed,  when 
the  proceedings  become  ineffectual  to  vest  any  title  in  the  purchaser,  through 
the  mere  misjudgment  of  the  officers  of  the  Corporation,  is  not  a  bar  to  an 
action  to  recover  the  assessment,  if  the  owner  has  not  been  damnified  by  the  ' 
sale,  nor  disturbed  in  his  possession  of  the  premiseis. 

Such  a  demand  is  not  barred  by  the  statute  of  limitations  within  a  shorter  period, 
than  a  demand  arising  from  an  aotaal  mortgage  of  real  estate. 
(Before  Campbku,  Bosworth,  and  Emmr,  J.  J.) 
December  7,  8,  1852;  February  26,  1858. 

Thib  actioii  was  brought  to  enforce  payment  of  the  Bum  of 
$265,  the  amount  of  an  assessment  imposed  on  certain  lands  of 
the  defendant  in  the  City  of  New  York,  for  ,the  benefit  accruing 
to  such  lands,  in  consequence  of  the  widening  and  straightening 
of  John  streeij  in  said  city,  together  with  interest  on  that  sum 
from  April  3, 1839,  the  date  of  the  confirmation  of  the  report 
of  such  assessment    The  action  was  tried  by  the  Court  without 
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Mayor,  Ac^  Ac^  of  the  City  of  New  York  y.  Colgate. 

a  J1U79  and  judgment  was  given  for  the  defendants.  From 
that  judgment  the  plaintiff  have  appealed.  The  facts  of  the 
case  are  briefly  these  : 

Before  the  12th  of  November,  1838,  three  commissioners  of 
estimate  and  assessment  were  duly  appointed,  qualified  and 
acting  as  commissioners  of  estimate  and  assessment  in  a  certain 
proceeding  then  pending  in  the  Supreme  Court  of  New  York, 
relative  to  the  widening  and  opening  of  John  streety  in  the  City 
of  New  York. 

On  the  12th  of  November,  1838,  the  commissioners  reported 
their  proceedings  to  the  Supreme  Court,  and  among  other 
things,  reported  that  they  had  assessed  WHUam  CdgcUe  $265, 
by  reason  of  the  benefit  to  accrue  to  certain  premises  particu- 
larly described  in  the  report,  and  also  in  the  complaint  in  this 
action.    That  report  was  confirmed  on  the  3rd  of  April,  1839. 

At  the  time  the  report  was  made,  and  at  the  time  this  action 
was  tried,  the  defendant  owned  such  premises. 

On  the  24th  of  October,  1841,  the  assessment  not  having 
been  paid,  the  premises  were  sold  by  the  plaintiffs  at  public 
auction  to  one  Bdbert  Colgate^  as  purdiaser,  for  a  sum  sufficient 
to  satisfy  the  assessment,  the  interest  thereon,  and  the  costs 
and  expenses  of  the  sale.  A  certificate,  signed  by  the  Street 
Commiasionery  was  given  to  such  purchaser,  stating  the  fact  of 
his  purchase,  the  amount  paid,  and  that  he  would  be  entitled 
to  a  lease  for  ten  years,  after  the  expiration  of  two  years  from 
the  date  of  the  certificate,  unless  the  premises  dhould  be 
redeemed  from  the  sale  within  that  time. 

The  foUowing  conditions  of  the  sale,  were  declared  and 
published  at  the  sale : — 

"  CoNDmoNS  OP  Sale. — ^The  property  will  be  sold  for  the 
lowest  term  of  years  that  any  person  wiU  offer  to  take  the 
same,  in  consideration  of  advancing  the  amount  of  the  assess- 
ment^ interest  and  charges  thereon.  Certificates  wiU  be  given 
as  soon  as  they  can  be  made  out  to  the  purchasers ;  and  at  the 
end  of  two  years,  a  lease  will  be  given  for  the  term  the  pro- 
perty was  sold  for,  unless  it  should  be  redeemed  within  that 
time;  in  which  case,  the  purchasers  will  have  their  money 
returned,  with  interest  at  the  rate  of  fourteen  per  cent,  per 
annum. 
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"  Should  any  mistake  or  irregularities  in  the  proceedings  for 
assessments,  collections  or  sales  on  the  part  of  the  corporation 
be  discovered,  so  as  to  prevent  this  sale  from  being  effectual, 
the  sale  to  be  void ;  and  the  purchase  money  with  interest  for 
the  time,  will  be  returned.  The  whole  of  the  purchase  money 
to  be  paid  immediately  after  the  sale. 

"JOHN  EWEN, 

^^  Street  (knymMdonerP 
"  Street  Commissioner's  OfiBce, 

"October  27th,  1841." 
He  redemption  notice,  in  reference  to  such  sale,  given  by 
the  Street  Commissioner,  was  published  for  the  same  length  of 
time,  and  in  the  same  manner  as  that  mentioned,  and  referred 
to  in  Dougherty  &  Hope^  3  Denio,  p.  694,  and  1  Coms.  p.  79. 
It  was  therefore  ineffectual  to  vest  a  title  in  Robert  Colgate  for 
the  term  of  ten  years,  mentioned  in  the  certificate  of  his 
purchase. 

In  February,  1848,  the  Mayor,  Aldermen,  and  Commonalty 
of  the  City  of  New  York,  passed  an  ordinance  for  the  return 
to  the  purchaser,  in  this  and  similar  cases,  of  the  purchase 
money.  ' 

On  the  2nd  of  May,  1849,  Robert  Colgate  presented  to  the 
Street*  Commissioner  the  certificate  of  the  purchase,  and  de- 
manded a  return  of  the  purchase  money. 

It  was  returned  to  him  with  interest,  and  the  certificate  of 

purchase  was  then  surrendered  by  him,  as  cancelled,  to  the 

Street  Commissioner. 

The  assessment  remaining  unpaid,  and  the  defendant  refusing 

y  to  pay  it,  this  action  was  commenced  in  June,  1851,  to  recover 

it  witii  interest,  and  to  obtain  a  judgment  of  the  Court,  that  it 

was  a  lien  upon  the  premises  in  question,  and  that  the  premises 

be  sold  to  satisfy  tlie  same  together  with  the  costs  of  this 

^  action. 

* ;  The  cause  was  tried  at  special  term  before  Mr.  Justice 

>  i         Saj^foed,  who  rendered  judgment  pro  formd  for  the  defen- 
se dant  with  leave  to  the  plaintiffs  to  appeal  without  security 

to  the  general  term. 
^  H.  E.  Davies,  for  the  plaintiffs,  now  contended  that  the 

judgment  for  the  defendants  should  be  reversed  and  a  judg- 
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ment   be    entered   for    the    plaintiffi   upon    the   following 
grounds : 

I.  The  assessment  was  regular,  and  constituted  a  valid  lien 
upon  the  lands  described  in  the  report.  §  178,  of  act  of  April 
9th,  1813.  1.  The  lands  deemed  to  be  benefited,  are  correctly 
described,  and  the  amounts  of  the  benefits  ascertained.  2.  This 
report »  has  become  a  judgment  of  the  Supreme  Court  by  its 
confirmation,  and  is  binding  and  conchisive  on  all.  {Embury  vs. 
Conner^  3  Comstock,  522.)  3.  If  there  was  any  irregularity,  it 
was  to  be  taken  advantage  of  and  objected  to  on  the  motion  to 
confirm  the  report.  (Same  case.  Stafford  ^^.  The  Mayor  of  Air 
hany^  6  John.  Rep.  p.  4.)  The  court  say  an  assessment  cannot 
be  set  aside  for  irregularity.  "  Tlie  statute  makes  the  assess- 
ment conclusive ;  and  the  rights  of  the  parties  were  fixed  when 
the  suit  was  commenced,"  it  being  a  suit  to  recover  an  award 
for  damages  which  had  been  confirmed  and  subsequently  set 
aside  for  irregularity. — ^Held  that  the  plaintiff  could  recover. 
Chan.  Kent  (in  Le  Roy  vs.  the  Mayor^  dso.  4  John  Ch.  Rep. 
354),  on  the  authority  of  English  cases  then  cited,  held  an 
.  assessment  for  sewer  final ;  on  the  ground,  that  the  act  declared 
the  ratification  to  be  final  and  conclusive. 

n.  The  sale  (rf  November  24th,  1841,  did  not  extinguish  or 
impair  the  lien.    1.  It  was  a  condition  of  the  sale,  that  if  any 
irregularity  should  be  discovered,  so  as  to  render  it  ineflFectual, 
the  sale  was  to  be  void,  and  the  purchase  money  returned.    2. 
It  is  conceded,  that  the  redemption  notice  not  having  been 
published  according  to  the  statute,  no  lease  could  ever  be  given 
to  the  purchaser  on  said  sale ;  or,  if  given,  would  not  have  con- 
veyed any  title.    {Striker  v.  Kelly ^  7  Hill.  Rep.    Doughty  v. 
Hope^  3  Denio,  598.)    3.  The  conditions  of  the  sale  rendered 
it  void ;  and  the  purchaser  could  recover  from  the  corporation 
the  amount  paid  on  the  sale.    (1  Sand.  Sup.  Ct.  Rep.  485.)    4. 
A  defendant,  arrested  on  a  Coa,  Sa.  set  aside  for  irregularity, 
may  be  arrested  again  on  another  Cfe.  Sa.  issued  upon  the  same 
judgment.    {Merchant  v.  Franks^  3  Ad.  &  E.)    A  foreclosure 
and  sale  on  a  mortgage  does  not  extinguish  the  debt,  only  jyro 
tamto.     {Globe  Ins.  Co.  v.  Lansing^  5  Cowen,  380.    Lansing  v. 
Goelet,  9  ibid.  346.) 

Lands  sold  on  execution  for  less  than  the  amount  due,  may 
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be  re-sold  if  they  become  the  property  of  the  debtor,  the  lien 
of  the  judgment  still  continuing.  Bronson,  J.,  says,  "  But  when 
Brackett,  the  judgment  debtor,  redeemed  from  that  sale,  Davis 
(the  purchaser  at  the  former  sale)  got  his  money  back  again 
with  interest,  and  the  sale  became  null  and  void."  (  Wood  v. 
Colvin,  5  Hill.)  A  sale  by  sheriff  does  not  divest  the  estate 
of  the  debtor,  unless  the  purchase  money  is  paid,  and  the  deed 
delivered.  (CaUin  v.  Jackson^  8  John.  Rep.  406.)  On  page 
429,  Chancellor  Kent  says :  "  If  the  money  is  not  paid,  or  if 
the  sale  does  not  operate  to  satisfy  the  debt,  w^hat  benefit  arises 
to  the  owner?  It  would  be  competent  for  the  sheriff  to 
return,  that  the  money  was  not  paid,  and  that  the  premises 
remained  unsold.  In  chancery,  if  the  money  bid  at  auction  is 
not  paid,  it  is  the  uniform  practice  to'  annul  the  sale."  A  sale 
by  one  of  the  commissioners  of  loans,  under  a  mortgage  given 
to  the  commissioners,  the  statute  requiring  that  two  commission- 
ers should  be  present  at  the  sale,  and  a  deed  delivered,  it  was 
held  that  the  sale  was  void ;  but  not  pretended  that  the.  mort- 
gage was  paid,  or  the  lien  created  by  it  affected  or  impaired. 
{PovoeU  V.  TutUej  4  Comstock.) 

in.  The  confirmation  by  the  court  of  the  assessment  for  be- 
nefit, created  a  lien  in  favor  of  the  corporation,  having  priority 
of  all  other  liens :  1.  By  way  of  mortgage ;  2.  By  way  of 
judgment.  1.  Section  223  declares,  that  all  assessments  there- 
after to  be  made  by  virtue  of  that  act,  shall  become  liens,  &c., 
and  shall  be  entitled  to  a  preference  over  all  other  incumbrances 
upon  the  same ;  and  may  be  sued  for  and  recovered,  in  like 
manner  as  if  the  said  houses,  &c.,  were  mortgaged  to  the  cor- 
poration for  the  payment  thereof.  In  Dale  v.  McEvera^  2  Cow- 
en,  118,  it  was  held,  that  a  tax  laid  upon  real  estate  in  the  city 
of  New  York,  for  the  piupose  of  opening  or  improving  a  street, 
&c.,  takes  preference  to  a  prior  mortgage.  It  is  apparent  from 
the  course  of  legislation  in  this  state,  that  the  legislature  have 
ever  treated  these  statute  liens  precisely  as  a  mortgage.  And 
in  accordance  with  §  223,  of  the  act  of  1813,  as  prior  mort- 
gages. This  is  manifest  from  a  perusal  of  §  162  and  §  163,  of 
the  a<et  of  April  9th,  1813.  Those  sections  provide,  that  in  all 
cases  where  any  assessment,  tax,  rate,  charge,  &c.,  in  favor  of 
or  payable  to  the  Mayor,  &c.,  shall,  by  virtue  of  any  act  or 
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acts  of  the  legislature  of  this  state,  be  made,  or  in  any  manner 
become  a  mortgage,  lien,  charge  or  incumbrance,  upon  any 
lands,  it  shall  be  the  duty  of  the  Mayor,  &c.,  to  cause  a  note 
thereof  to  be  filed  with  the  register,  &c.  And  no  such  assess- 
ment, rate,  tax,  charge,  &c.,  shall  in  any  case  or  manner  be,  or 
operate  as  a  mortgage,  lien,  charge  or  incumbrance,  upon  any 
lands,  &c.,  so  as  to  defeat,  prejudice,  &c.,  the  title  or  interest 
of  any  bonS  fide  purchaser  or  mortgagee  of  said  premises, 
unless  said  note,  &c.,  shall  have  been  filed  with  the  register, 
Ac.  §  163  provides  for  cancelling  such  registry,  on  payment 
of  any  such  assessment,  rate,  tax,  &c.  By  an  act  of  April 
11th,  1815,  these  sections  were  repealed.  (Laws  of  the  city,  p. 
776.)  It  is  stated  in  the  preamble  to  this  repealing  act,  that 
the  Mayor,  &c.,  had  represented  that  the  registering  in  the  office 
of  the  register,  of  the  taxes  and  assessments,  was  not  only  ex- 
pensive, but  altogether  unnecessary,  &c.  Therefore,  &c.  The 
acts  of  May  14:th,  1840,  and  May  6th,  1841,  authorizing  mort- 
gagees to  redeem  lands  sold  for  assessments  and  taxes,  recog- 
nize their  existence  as  liens ;  and  section  3  of  the  former,  and 
section  6  of  the  latter,  create  liens  in  their  favor  to  the  amount 
which  they  may  pay  on  such  redemption,  in  the  same  manner 
as  though  the  lots  were  mortgaged  to  them.  Other  b'ens  on 
real  estate  have  been  created  by  statute.  1  Eev.  Stat.  3d  ed. 
p.  396,  §  37,  provides,  that  the  bond  of  the  town  collector  of 
taxes,  shall  be  a  lien  on  all  the  real  estate  held  jointly  and 
severally  by  the  collector  and  his  sureties  within  the  coimty. 
The  act  creating  the  office  of  the  receiver  of  taxes,  Laws  of 
1843,  p.  314,  §  4,  enacts,  that  the  receiver  shall  give  bond,  with 
sureties,  and  every  such  bond  shall  be  a  lien  on  all  real  estate 
held  jointly  and  severally  by  the  receiver  and  his  sureties  with- 
in the  county,  at  the  time  of  the  filing  thereof,  and  shall  con- 
tinue such  lien  till  the  condition  thereof,  and  all  costs  and 
charges  incurred  in  the  prosecution  thereof,  shall  be  fully  satis- 
fied and  discharged.  Provision  is  made  by  law,  for  the  cham- 
berlain to  execute  a  satisfaction  of  the  bond,  and  thus  dis- 
charge the  lien.  A  like  lien  is  created  by  the  law  organizing 
the  Croton  aqueduct  department.  Laws  of  1849,  p.  541,  §  18, 
provides,  that  the  regular  water  rents,  when  established,  shall 
become  a  charge  and  lien  upon  such  houses  and  lots,  &c. ;  and 
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the  same  are  to  be  collected  in  a  similar  mamier  with  the 
taxes,  and  as  a  part  thereof.  A  lien  on  land  continues  ji  charge 
thereon  for  the  term  of  twenty  years.  {Gore  v.  Bremer y  6 
Mass.  Eep.  542.)  2.  By  the  confirmation  of  the  report  by  the 
Supreme  Court,  the  judgment  became  a  judicial  proceeding, 
and  a  judgment  in  rem  against  the  lands  described  in  the  report, 
for  the  amount  which  the  court  determined  they  were  benefited, 
liens  by  judgment  are  not  presumed  to  be  paid,  until  after  the 
expiration  of  twenty  years ;  and  then  that  presumption  may 
be  rebutted,  as  in  case  of  mortgages.  Judgments  are  liens  on 
lands.  (2  S.  S.  3d  ed.  p.  454,  §  6 ;  p.  455,  §  7.)  Such  lien 
shall  continue  for  ten  years,  after  which,  it  ceases  to  be  a  lien, 
as  to  purchasers  in  good  faith  and  subsequent  incumbrances. 
The  presumption  at  common  law,  of  payment  after  lapse  of 
twenty  years,  did  not  attach  to  a  judgment  It  did  to  a  debt 
due  by  specialty  and  to  sealed  instruments.  (SmitKs  Ealr% 
V.  Miller,  14  Wend.  188.  2  R  St.  3d  ed.  p.  398,  §  46,  47,  48.) 
In  Clark  v.  LeeUn^e  Ex^rs,  23d  Wend.  Eep.  477,  plaintiffs  sued 
out  a  sci,fa.  to  revive  a  judgment  recovered  previous  to  Jan. 
1850.  The  case  was  decided  in  May,  1840.  Nelson,  Ch.  J.,  in 
delivering  the  opinion  of  the  court,  says,  ^^  In  this  case,  the 
plaintiff  still  has  his  lien  against  the  realty,  and  may  enforce 
it  against  the  heir  and  terre  tenant ;  or  if  that  is  sold  under 
the  surrogate's  order,  the  judgment  takes  preference  according 
to  the  Uen.  And  probably,  under  §  42,  the  next  of  kin  or 
legatees,  may  still  be  liable,  if  assets  have  been  paid  to  them. 
lY.  The  statute  of  limitations  does  not  apply.  1.  Because 
the  lien  is  in  the  nature  of  a  mortgage.  2.  It  is  in  the  nature 
of  a  judgment  m  rem,  against  the  land.  3.  It  is  clearly  a  lien 
or  charge  on  lands,  which  continues  for  twenty  years.  But  if 
the  claim  be  but  a  simple  contract  debt,  the  lien  on  the  land  is 
not  discharged,  though  the  debt  be  barred.  (Angell  on  limi- 
tations, p.  77.)  If  a  pawnee  is  barred  by  the  statute  from  re- 
covering a  simple  contract  debt,  in  such  a  case  it  is  equally 
clear,  although  the  remedy  to  enforce  the  debt  may  be  barred, 
yet  the  Uen  on  the  property  pledged  will  remain.  Thus,  in  an 
action  of  trover,  brought  in  1800,  to  recover  certain  merchan- 
dize, the  defendant,  a  wharfinger,  claimed  a  lien  upon  it  for  the 
baknoe  of  a  general  account,  which  was  due  in  1790.    It  was 
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contended,  that  ad  the  balance  under  which  the  defendant  in- 
sisted he  was  entitled  to  the  lien  had  accrued  in  1790,  it  was 
consequently  barred.  But  Lord  Eldon  considered  that  the  debt 
had  not  been  discharged,  though  the  remedy  to  enforce  it  had 
been  taken  away.  Though  the  statute,  he  said,  had  run  against 
the  demand,  if  the  creditor  have  possession  of  the  goods  on 
which  he  has  a  lien  for  general  balance,  he  may  hold  them  for 
that  demand  by  virtue  of  the  lien.  {Spears  vs.  Hartly^  3  Esq. 
Eep.  81.)  When  an  attorney  has  a  lien  upon  a  judgment,  and 
his  debt  was  barred  by  the  statute,  it  was  contended  that  his 
debt  was  gone ;  but  the  court  held  that  the  statute  barred  the 
remedy,  but  not  the  right ;  and  that  the  attorney  who  had 
taken  no  steps  to  recover  his  costs  for  six  years,  had  still  a  right 
to  be  paid  from  the  sale  of  the  goods.  {Exggina  vs.  Scott^  2 
Bam.  &  Adol.  413.)  An  acceptor  may  retain  funds  to  indem- 
nify him  against  his  acceptances,  though  outstanding  longer 
than  the  time  limited  by  the  statute.  {Kerricm  vs.  WiUiamSj 
8  Campb.  E.  418.  Ld.  EUenborough.)  Whether  the  security 
for  a  simple  contract  debt  is  a  lien  on  property  personal  or 
real,  the  Sen  is  not  impaired  in  consequence  of  the  debt  being 
barred.  Therefore,  when  a  debt  is  due  from  A.  to  B.  by  a  pro- 
missory note,  secured  by  a  mortgage  on  real  estate,  though  the 
note  is  barred  by  lapse  of  time,  yet  A.  is  not  barred  of  his 
right  as  mortgagee.  {Bdhnap  vs.  Qleason^  11  Com.  E.  160. 
Thayer  vs.  Munriy  19  Pick.  536.  Toplia  vs.  Bdker^  2  Cox.  E. 
E.  123.)  Intimation  of  Justice  Sutherland,  in  Jackson  vs. 
Sackett,  7  Wend.  94,  overruled  by  Chan.  Walworth,  in  Syer 
vs.  Pruyn^  7  Paige,  470 ;  who  says,  it  is  counter  to  the  author- 
ities, and  it  could  not  certainly  be  law.  But  specialties  are 
not  barred  by  the  statute.  Actions  foxmded  upon  contracts  in 
fact  ^re  barred ;  but  actions  of  debt  created  by  construction 
of  law,  are  not. 

D.  Lord^  for  the  defendant,  claimed  to  retain  the  judgment, 
and  made  and  argued  the  following  points. 

I.  The  evidence  offered  by  the  plaintiff,  to  wit,  the  conditiras 
of  sale,  the  publication  of  the  redemption  notice,  and  the 
ordinance,  are  inadmissible,  and  should  be  ruled  out  by  the 
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Court  1.  The  conditions  of  sale,  were  for  the  benefit  of  the 
purchaser,  as  between  him  and  the  Corporation,  in  case  the 
sale  had  been  illegal.  The  owner  was  no  party  to  those  con- 
ditions, and  therefore  cannot  be  prejudiced  by  them.  2.  The 
sale,  and  all  previous  proceedings,  were  regular,  and  so  ad- 
mitted by  the  plaintiffs.  3.  The  sale  being  regular — any  sub- 
sequent act  of  the  plaintiffs,  required  to  be  done,  is  no  part  of 
the  sale,  nor  is  the  publication  of  the  redemption  notice  any 
part  of  tihie  sale,  and  has  been  so  held  by  the  Court  of  Appeals, 
in  the  case  of  Doughty  v.  Hope,  (3  Denio,  603,  &  1  Comstock, 
79.)  The  omission  to  publish  such  notice  cannot  affect  the 
legality  of  the  sale — ^although  it  may  defeat  the  purchasers' 
title.  4.  The  ordinance  of  the  Common  Council  can  in  no  wise 
prejudice  the  defendant. 

n.  The  right  to  take  private  property  in  the  city  of  New 
York,  for  public  streets,  and  to  charge  the  expense  as  a  debt  or 
liability  upon  the  owners  of  property  interested,  is  a  naked 
power  confided  by  the  legislature  to  the  Corporation.  {Mount 
Morris  Square^  2  Hill,  24.  Sha/rp  v.  Spier^  4  Hill,  83  and  86. 
Striker  v.  Kelly,  7  Hill,  25.  6  Wheaton  R.  119.  13  Sergt. 
&  Rawl.  508.)  1.  This  power  is  given  by  the  R.  L.  of  1813, 
page  408,  §§177, 178, 179,  182, 185, 186,  and  some  subsequent 
statutes.  These  statutes  are  intended  to  form  a  complete  system 
upon  tliis  subject  (Striker  vs.  Kelly,  7  Hill,  13),  and  to  give 
power  to  the  Corporation  to  take  land  for  streets,  to  lay  assess- 
ments therefor,  and  to  force  the  collection  of  the  assessments. 
2.  The  asiessment,  when  confirmed  by  the  Supreme  Court 
(which  is  one  of  the  means  given  by  statute  to  carry  out  this 
power),  becomes  a  debt  or  liability  against  the  party  assessed, 
in  &vor  of  the  Corporation,  and  is  made  a  charge  or  lien  on 
the  particular  property  described  in  the  Commissioners'  Report. 
(2  R.  L.  420,  §  186.)  3.  When  the  statute  gives  a  power,  and 
at  the  same  time  provides  the  means  of  executing  it,  those  who 
claim  the  power,  can  execute  it  in  no  other  way.  So  if  the  act 
has  prescribed  the  remedy  for  the  party  grieved,  and  the  mode 
of  prosecution — all  other  modes  and  remedies  are  excluded 
{Dudley  v.  Mayhew,  3  Comstock  R.  15  and  16,  and  the 
authorities  there  referred  to.)  4.  The  statute  has  provided  all 
the  remedy  necessary  to  enforce  the  power,  and  collect  the 
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assessments,  to  wit,  1.  By  distress  of  the  goods  and  cliattels  of 
the  party  assessed  in  the  name  of  the  corporation.  (2  E.  L. 
420,  §  186.)  2.  By  action  of  debt  or  assumpsit,  §  186.  3.  By 
sale  of  the  lands  on  which  the  lien  is  charged  by  the  statute. 
(2  R.  L.  442,  §  259.    Sess.  Laws  of  1816,  p.  114,  §  2.) 

ILL  The  power  given  by  statute  to  the  Corporation  to  enforce 
this  lien,  has  been  by  the  plaintiffs  fully  executed,  by  the  sale 
of  the  lands,  that  being  one  of  the  modes  prescribed  by  law. 
1.  The  sale  was  valid,  and  conveyed  a  perfect  but  conditional 
title  for  the  term  purchased.  2.  When  the  money  was  paid  by 
the  purchaser,  it  satisfied  the  debt  to  the  corporation,  principal 
and  interest.  The  assessment  was  fully  paid,  and  the  lien 
discharged.  3.  If  once  discharged,  the  statute  provides  no  re- 
vival of  the  lien,  and  the  common  law  does  not  imply  one  in 
favor  of  the  party  who  lost  his  remedy,  not  by  accident  or 
failure  of  paramount  title,  but  by  his  own  fault.  It  is  analogous 
to  discharging  goods  levied  upon  by  execution,  sufScient  to 
pay  the  execution.  Or  a  sale  of  said  goods,  under  the  execu- 
tion. (2  Lord  Ray,  1072.  1  Salk.  322.  4  Mass.  403.  1  John. 
428-0.)  The  land  is  discharged  from  its  lien.  {Soyt  v.  ffud- 
sottj  12  John.  R.  207.  OrUa/rio  Bank  v.  SaUettj  8  Cowen  R. 
192.  JF^agg  v.  Dryden^  7  Peck  R.  52.  Jaoison  v.  Bovrn^ 
7  Cowen  R.  13.  Ex  parte  Zarvrencej  4  Cowen,  417.  Forsyth 
V.  Cla/rh^  3  Wend.  637.  De  la  Yergne  v.  EoerUon^  1  Paige 
R.  181.  Ma/rvin  v.  Vedder^  6  Cowen,  671.  McArthw  v. 
Porter^  1  Hammond  R.  44. 

lY.  The  statute  of  limitations  applies:  1.  The  action  of 
debt  or  assumpsit,  founded  on  the  statute  liability  upon  the 
assessment,  was  limited  within  six  years,  under  §  18,  2  R.  8. 
295  and  296.  (7  Wheat.  R.  p.  115, 117, 119.)  After  six  years, 
the  policy  of  the  statute  and  its  words  forbade  an  inquiry  into 
the  existence  of  the  debt.  2.  The  action  for  the  debt  being 
gone,  the  lien  for  it  by  way,  not  of  possession  but  of  charge, 
passed  away  with  it.  3.  Equity  must  follow  the  law  in  this  as 
in  other  cases  of  remedies' lost  by  staleness  and  neglect 

Y.  The  present  action  is  in  the  nature  of  a  foreclosure  suit 
in  equity,  and  is  not  authorized  by  statute. 

Campbeix,  J. — The  fiiet  question  is  what  waa  the  operation 
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of  the  original  proceedings  for  the  widening  of  John  street  on 
the  land  in  question,  belonging  to  the  defendant  '  It  was  con- 
tended by  the  connsel  for  the  defendant  that  the  lien  was  not 
in  the  nature  of  a  mortage,  because  §  223  of  the  general  act, 
passed  April  9,  1813,  did  not  apply;  that  such  general  act 
simply  operated  to  reduce  the  several  laws  previously  existing 
in  relation  to  the  city  of  New  York  into  one  act,  and  that  no 
new  powers  or  rights  were  given  to  the  plaintiff  thereby,  ex- 
cept in  finy  case  where  there  was  some  new  provision ;  that 
§  223  was  simply  a  re-enactment  of  part  of  the  act  of  1801, 
and  therefore  the  expression, ''  or  shall  hereafter  be  assessed  by 
virtue  of  this  act,"  must  be  construed  to  mean  by  virtue  of  the 
act  of  1801,  and  not  of  the  general  act  of  April  9, 1813.  Con- 
ceding, for  the  argument,  that  this  construction  should  be 
given  to  §  223,  we  do  not  see  that  it  makes  any  difference. 
The  act  of  16di  April,  1787,  §  1,  authorizes  the  plamtifb  to 
make  ordinances,  rules,  and  orders,  and  among  other  things, 
for  ^^  regulating  and  altering  the  streets,  wharfi,  and  slips,  in 
such  a  manner  as  shall'  be  most  commodious  for  shipping  and 
transportation."  The  first  section  of  the  act  of  3d  April,  1801, 
also  permits  that  the  plaintiff  may  make  by-laws  and  orders 
for  '^  regulating  and  altering  the  streets,  &c.,"  and  §  6  of  this 
act  of  1801  is  in  the  precise  words  of  §  223  of  the  act  of  1813, 
except  there  is  added  in  §  223  the  title  of  the  act  of  1801, 
whereby  the  assessments  and  charges  under  the  act  of  1787, 
and  under  the  act  of  1801,  are  made  to  operate  as  liens  pre- 
cisely as  they  were  by  the  passage  of  the  act  of  1801.  By 
the  acts  of  1787  and  1861,  re-enacted  in  1813,  power  was  given 
to  the  plaintiffs  to  alter  and  regulate  streets,  and  the  money 
expended  by  them  for  that  purpose  was  to  be  a  lien  and  charge 
upon  the  houses  and  lots,  in  respect  to  which  assessments  were 
made,  and  might  be  sued  for  and  recovered  in  like  manner  as 
if  such  houses  and  lots  were  mortgaged  to  the  plaintiffs.  By 
subsequent  acts,  and  especially  by  the  acts  of  April  5th  and 
April  16th,  1816,  various  provisions  are  made  as  to  the  manner 
of  proceeding,  and  as  to  the  mode  of  assessing  the  damages, 
and  as  to  the  extent  of  land  on  either  side  of  the  street  so  to  be 
assessed.  But  the  original  power  to  alter  and  regulate  streets, 
and  the  right  to  have  the  expenses  and  charges  of  the  plaintiffs 
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for  such  alteration  or  regnlation  a  lien  upon  the  houses  and 
lots  assessed,  as  if  they  were  mortgaged,  appears  in  no  subse- 
quent act  to  have  been  taken  away.  The  manner  in  which  the 
assessment  should  be  enforced,  the  extent  of  property  which 
it  should  reach,  were  altered,  but  the  original  security  to  the 
plaintiffs  for  their  expenses  and  charges  remained  under  the 
old  acts  by  and  through  which  the  power  was  derived,  and 
remained  to  them  to  make  such  alterations  and  regulations. 
I  think,  therefore,  that  in  this  case  the  plaintiffs  acquired  the 
lien  contemplated  by  §  223  of  the  act  of  1813.  But  if  there 
was  any  doubt  it  seems  to  be  clear  that  under  the  provisions 
of  the  act  pf  February  21,  1824:,  amending  the  act  ^  of  1813, 
such  doubt  must  be  removed.  This  act  of  1824  was  not  cited 
to  us  on  the  argument.  It  however  provides  that  in  all  cases 
where  expenses  are  incurred  by  the  corporation,  under  the  pro- 
visions of  the  act  of  1813,  such  expenses  shall  be  a  lien  as  if 
mortgaged,  and  the  provisions  of  §  271  of  act  of  1813  are 
made  applicable.  (Act  Feb.  1,  1824,  p.  768.)  Then  has 
such  lien  been  discharged  by  the  sale,  and  if  it  has  not,  is  the 
right  of  the  plaintiff  to  enforce  it  barred  by  the  statute  of 
limitations? 

The  lien  on  the  defendant's  house  and  lot  for  the  assessment, 
^'  shaU  bear  lawful  interest  until  paid,  and  shall  be  entitled  to 
a  preference  before  all  other  incumbrances  upon  the  same,  and 
may  be  sued  for  and  recovered  with  costs  in  like  manner  as  if 
the  said  houses  and  lots  were  mortgaged  to  the  mayor,  alder- 
men, and  commonalty,  for  the  payment  thereof,"  §  223  act  of 
1813,  and  §  6  act  of  1801.  The  liei\  is  specific,  not  general, 
and  is  the  same  as  if  the  lot  originally  assessed  was  mortgaged 
to  the  plaintiff.  If,  then,  there  had  been  an  actual  mortgage 
executed  by  the  deifendant  to  the  plaintiffi,  the  house  and  lot 
would  have  been  discharged  from  "that  mortgage  lien,  either  by 
payment  or  by  a  tender  of  payment  of  the  amount.  The  defend- 
ant himself  neither  paid  nor  tendered  the  amount.  The  plain- 
tiflfe  then  proceed  to  sell,  and  the  proceedings  to  enforce  the 
collection  of  these  assessments  are  somewhat  analogous  to  a 
statute  foreclosure  of  a  mortgage.  The  purchase  at  auction 
was  made  by  a  strangely  who  paid  the  amount  of  the  assess- 
ment and  costs,  and  received  a  receipt  therefor,  stipulating  that 
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at  the  expiration  of  two  years  he  would  be  entitled  to  a  lease 
of  the  premises.  The  lease  was  jiever  given,  because  the  plain- 
tiffs, after  the  sale  at  auction,  did  not  take  the  further  necessary 
legal  steps  to  make  such  sale  effectual,  so  that  a  good  title 
could  be  given  by  them  to  the  purchaser.  And  on  demand 
made  by  the  purchaser  the  plaintiflb  returned  to  him  his  pur- 
chase money.  There  is  no  pretence  on  the  part  of  the  defend- 
ant that  he  has  ever  been  in  any  way  disturbed  in  his  possession 
of  the  premises.  He  has  manifested  no  desire  to  relieve  his 
property  from  the  lien  by  payment,  or  offer  to  pay  the  amount 
expended  by  the  plaintiffs  for  his  benefit.  Suppose,  in  case  of 
a  sale  of  mortgaged  premises  by  advertisement,  they  should  be 
struck  down  to  a  stranger,  who  should  pay  the  amount  and 
take  a  receipt  therefor,  with  a  stipulation  that  the  deed  of  the 
property  should  be  given  to  him  at  a  future  day,  and  then  for 
any  reason  occurring  thereafter  it  should  be  agreed  between 
the  mortgagee  and  the  purchaser  that  the  sale  should  be  aban- 
doned, could  it  be  said  that  thereby  the  mortgagee  would  lose 
his  lien  ?  It  might  be  that  if  there  should  be  a  loss  on  a  re- 
sale, the  owner  of  the  equity  of  redemption  might  recover 
damages,  though  that  is  doubtfaL  The  case  is  widely  differ- 
ent where  there  is  payment,  or  tender  of  payment  by  the  mort- 
gagee, where  the  effect  is  to  draw  from  the  mortgagee  and 
revest  in  the  mortgagor  all  the  right  and  interest  held  by  the 
mortgagee.  In  the  case  of  a  sale  by  the  mortgagee  under  his 
power  of  sale,  to  a  stranger,  the  effect  is  to  transfer  all  the  title 
and  interest  of  both  mortgagor  and  mortgagee  to  such  stranger, 
and  the  lien  is  necessarily  discharged  by  the  operation.  But  in 
case  of  payment,  or  tender,  the  estate  of  the  mortgagor  becomes 
again  complete  and  perfect,  because  he  has  done  all  that  is  re- 
quired of  him,  and  it  is  inequitable,  after  he  has  paid  the  debt, 
or  is  ready  to  pay,  and  has  been  tendered  the  amount,  that  the 
creditor  should  still  retain  a  lien.  But  when  the  debtor  stands 
by,  and  sees  the  creditor  bargain  with  a  stranger,  and  neither 
•pays  nor  offers  to  pay,  and  the  effect  of  such  a  bargain,  when 
completed,  would  be  to  carry  away  the  debtor's  title,  it  can 
hardly  be  said  that  if  for  any  reason  such  bargain  falls  through, 
whereby  the  debtor  is  not  divested  of  hia  estate,  or  even  of  its 
temporary  possession,  that  he  can  then  set  up  such  bargain  in 
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bar  of  the  creditor's  lien.  Viewing  this  lien  as  in  the  nature 
of  a  mortgage,  I  cannot  think  it  was  discharged  bj  the  sale 
mentioned  in  the  case. 

The  proceedings  for  opening,  altering,  and  widening  streets, 
§§  177, 178,  act  of  1813,  are  taken  in  the  Supreme  Court,  and 
become  matter  of  record,  and  the  lien  created  thereby  being 
in  the  nature  of  a  mortgage,  I  cannot  see  how  the  statute  of 
limitation  can  be  a  bar ;  at  all  events,  I  think  the  presumption 
of  payment  cannot  arise  until  the  lapse  of  the  twenty  years,  as 
in  case  of  a  judgment. 

I  am  of  opinion  that  there  should  be  judgment  for  the  plain- 
tiffs for  the  amouiit  of  the  original  assessment,  with  interest 
and  costs. 

BoswoBTH,  J. — The  terms  of  §  223,  of  the  "  Act  to  reduce 
several  Laws,  relating  particularly  to  the  City  of  New  York, 
into  ONE  ACT,"  passed  April  9,  1813,  are  sufficiently  com- 
prehensive to  embrace  the  assessment  in  question : 

Whether  this  section  is  applicable  to  this  particular  assess- 
ment, depends  upon  the  question  whether  it  relates 'to  sums 
assessed  in  the  "  Opening  and  Laying  out  StreetSj  &c."  (id.  § 
177,  p.  408),  or  relates  solely  to  sums  assessed  in  laying  out 
and  regulating  "  WharveSj  Piers  and  Slips  :^^  id.  §  219,  p.  431. 
The  section  is  found  under  that  part  of  the  general  act  which 
contains  provisions  specially  relating  to  the  latter  subject. 

The  section  declares  that  every  sum  theretofore  assessed  by 
virtue  of  the  act  entitled,  "  An  Act  for  bbgulatinq  the  build- 
ings, STREETS,  wharves,  and  slips,  in  the  City  of  New  York,'* 
passed  April  16, 1787,  or  by  virtue  of  an  act  with  the  same 
tiUe^  passed  April  3,  1801,  and  not  reftmded,  or  that  should 
"thereafter  be  assessed  by  vvrtn/^  of  this  actj  shall  be  a  lien 
or  charge  upon  the  houses  and  lots  in  respect  to  which  such 
assessments  shall  have  been  made,  and  shall  bear  lawful 
■  interest  until  paid,  and  shall  be  entitled  to  a  preference  before 
aU  other  incumbrances  on  the  same,  and  may  be  sued  for  and 
recovered  in  like  manner,  as  if  the  said  houses  and  lots  were 
mortgaged  to  the  Mayor,  Aldermen  and  Commonalty  for  the 
jHiyment  thereof:  Provided  always,  that  nothing  herein  con- 
tained shall  extend  to  charge  any  such  houses  or  lots,  which 
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may  haTe  been  hand  fide  sold  and  disposed  of  after  the  making 
of  such  aaaeaement  therein  and  before  the  8d  of  April,  179S." 

Bf  reference  to  the  two  acts  recited  in  the  preceding  part  of 
this  secti<»i  it  will  be  seen  that  snms  asBeased  by  yirtoe  of  those 
acts  ^for  r^^olating  and  altering/'  ^'pitching  and  paving,*^  and 
"  the  altering,  amending,  cleansing  and  sconring  of  any  sireet '' 
within  the  dty,  are,  by  the  express  terms  of  §  6  of  the  act  of 
April  3, 1801,  not  only  made  liens  and  charges  on  the  honses 
and  lots  assessed,  having  a  preference  before  all  other  incum- 
brances npon  the  same,  but  it  is  declared  that  they  may  be 
saed  for  and  recovered  with  costs,  in  like  manner  as  if  the  said 
houses  and  lots  were  mortgaged,  &c.,  for  the  payment  thereof: 
(§§  1  and  4  of  act  of  April  16, 1787,  and  §  6  of  act  of  April  3, 
1801.) 

The  act  of  1787  made  provision  for  ascertaining  and  assess- 
ing upon  die  owners  and  occupants  of  houses  and  lots  to  be 
benefited  by  the  "  altering  and  amending  of  any  street,  the 
expenses  of  the  improvement,  and  for  the  collection  of  the  same 
by  distre8s-w;arrant" — (§  4  of  id.) 

The  act  of  1801  has  the  same  title  as  that  of  1787,  viz.  ^  An 
Act  lor  regulating  the  Buildings,  StreeU^  Wharves  and  Slips  in 
die  GtT  of  Kew  York."— The  6th  section  of  the  act  of  1801  is 
in  1^  «ime  terms  as  the  223d  section  of  the  act  of  1813.  The 
Ifit  fiBcttaon  of  the  act  of  1801  declares  in  the  broadest  and  most 
ungnaiiiied  terms  that  every  sum  that  should  thereafter  be 
asseased  by  virtue  of  that  act,  among  the  owners  or  occupants 
of  any  houses  and  lots,  might  be  sued  for  and  recovered  in  like 
manner  mA  if  said  houses  and  lots  were  mortgaged  for  the  pay- 
ment thereof  It  also  made  the  same  provision  with  respect  to 
every  sum  previously  assessed  under  the  act  of  1787.  But  it 
provided,  as  §  223  of  the  act  of  1813  does,  that  any  sudi 
houses  or  lots,  Jnmd  fids  sold  and  disposed  6f  before  the  3d  of 
April,  1798,  should  not  be  affected  or  charged  by  any -assess- 
ments prior  to  the  last  named  date.  The  cause  of  this  proviso 
and  the  reason  of  fixing  upon  the  date  of  April  3d,  1798,  are 
found  in  the  fact,  that  the  fourth  section  of  the  act  of  April  3d, 
1798,  entitled  ^^  An  Act  concerning  certain  streets,  whar&  and 
piers,  and  the  Alms-house  and  Bridewell  in  the  City  of  New 
York,"  provided  that  the  sums  to  be  expended  under  the  latter 
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act  as  therein  provided,  and  also  all  and  every  sum  and  sums 
of  money,  which  have  been  or  shall  at  any  time  or  times  here- 
after be  assessed  among  the  owners  or  occupants  of  any  houses 
and  lots  by  virtue  of  the  said  act  entitled  "An  Act  for  regulat- 
ing the  buildings,  streets,  wharves  and  slips,  in  the  City  of  New 
York"  (being  the  act  of  April  3d,  1787),  shall  be  a  real  incum- 
brance, &c."  (the  residue  of  the  section  being  in  the  precise 
language  of  §  223  of  the  act  of  1813,  excepting  that  the  proviso 
of  the  act  of  1798  declares  that  nothing  contained  in  it,  "shall 
extend  to  charge  any  such  houses  or  lots,  which  may  have 
been  hond  fide  sold  and  disposed  of,  after  the  making  of  such 
assessment  thereon,  and  iefore  the  passing  of  this  act). 

This  act  made  all  assessments,  whether  prior  or  subsequent, 
for  tlie  regulating  and  altering  of  streets,  under  and  by  virtue 
of  the  act  of  1787,  a  first  lien  on  the  houses  and  lots  assessed, 
and  provided  for  their  collection  as  if  such  houses  and  lots  had 
been  actually  mortgaged  for  the  payment  thereof.  The  fourth 
section  of  it,  which  contains  this  provision,  is  the  same  in  terms 
as  §  6  of  the  act  of  1801,  and  §  223  of  the'  act  of  1813.  The 
exemption  contained  in  the  proviso  of  each  operates  upon  sales 
hcndfide  made  before  the  date  of  April  3rd,  1798. 

From  the  3rd  of  April,  1798,  down  to  April  9th,  1813,  what- 
ever other  remedies  may  have  been  provided  for  collecting 
assessments  made  upon  houses  and  lots  to  defray  the  expenses 
of  regulating  streets,  it  is  clear  that  the  remedy  invoked  in  this 
case  was  expressly  given  by  §  4  of  the  act  of  1798,  and  by  §  6 
of  the  act  of  1801. 

The  act  of  1813,  as  its  title  declares,  was  an  act  to  reduce  into 
"  one  act"  several  laws  relating  particularly  to  the  City  of  New 
York.  The  223rd  section  of  it  is  a  copy  of  §  6,  of  the  act  of 
1801.  Construing  it  according  to  the  natural  and  obvious 
meaning  of  its  terms,  it  would  be  applicable  to  the  assessment 
in  question.  Holding  it  to  be  applicable  is  holding  that  the 
law  on  this  .point  continued  the  same  after  the  act  of  1813  was 
passed,  as  it  was  prior  thereto. 

But  if  it  be  construed  to  embrace  only  such  future  assess- 
ments as  should  be  made  to  defray  the  expenses  of  laying  out 
"wharves,  piers  and  slips,"  then  it  will  not  embrace  every 
assessment  which  shall  hereafter  be  made  by  virtue  of  this  act, 
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nor  a  large  class  of  aflsessments  to  which  it  related  by  the 
express  provisions  of  the  act  from  which  such  section  was 
copied.  I  perceive  no  good  reason  for  giving  to  the  words 
"  by  virtue  of  this  act,"  the  restricted  meaning  they  must 
receive  if  construed  as  if  reading,  "  by  virtue  of  that  pa/rt  of 
this  act  relating  to  wharves,  piers  and  slips  only,"  when  that 
section,  by  the  terms  of  the  several  laws  so  reduced  to  one  act, 
related  to  and  included  assessments  like  the  one  in  question. 

I  cannot  resist  the  conclusion  that  this  assessment  by  force 
of  §  223  of  the  act  of  1818,  may  be  sued  for  and  recovered  in 
the  same  manner  as  if  the  premises  on  which  it  was  imposed 
had  been  actually  mortgaged  to  the  plaintiffs  for  the  payment 
thereof. 

K  that  conclusion  be  correct,  it  would  seem  to  follow  as  a 
matter  of  course  that  the  plaintiffs  are  entitled  to  the  same 
remedies  by  action,  and  to  the  same  relief  in  it,  as  if  a  mort- 
gage had  been  in  fact  executed:  they  would  be  entitled,  unless 
some  of  the  other  grounds  of  defence  are  well  taken,  to  such  a 
judgment,  as  would  be  proper,  if  the  assessment  was  secured 
by  a  mortgage  of  the  lot  assessed,  and  this  was  an  action  to 
foreclose  such  mortgage. 

The  act  of  February  21st,  1824  (47th  session,  vol.  6,  c.  p, 
39),  if  still  in  force,  may  perhaps  entitle  the  plaintiffs  to  the 
relief  prayed  for  in  this  action,  even  if  §  223  of  the  act  of 
1813,  formed  no  part  of  the  latter  act 

The  act  of  1824  provides  that  §§  270  and  271,  of  the.act  of 
1813,  ^'  shall  apply  to  all  and  every  the  laws^  ordinances,  orders, 
and  directions  which  the  said  corporation  are  authorized  to 
make  under  and  by  virtue  of  a/n/y  pa/rt  or  section  of  the  afore- 
said act"  (the  act  of  1813),  ^'  or  of  any  other  act  or  acts  of  the 
legislature." 

Section  270  declares  it  to  be  lawful  for  the  Corporation  to 
cause  all  work,  ordered  by  by-laws  and  ordinances  relating  to 
certain  subjects,*  to  be  executed  at  their  own  expense,  on 
account  of  the  persons  on  whom  the  same  may  be  assessed, 
and  §  271  declares  any  such  expense  which  the  Corporation 
may  pay,  to  be  a  real  encumbrance  upon  the  houses  and  lots, 
in  respect  to  which  such  assessments  shall  have  been  made, 
and  to  be  recoverable  in  like  manner  as  if  the  houses  and  lots 

D.— n.  2 
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were  mortgaged  to  the  Corporation  for  the  payment  there- 
of. 

If,  in  point  of  fact,  the  work  ordered  to  be  done  in  "  widen- 
ing and  straightening  John  street^  between  Broadway  and 
J^earl  street j  in  the  second  ward  of  the  City  of  New  York,?  and 
in  respect  to  which  the  assessment  now  sought  to  be  collected 
was  imposed  on  the  defendant's  lot,  was  done,  and  the  expense 
of  it  paid  by  the  Corporation,  then  the  act  of  1824  m^es  the 
expense  a  lien  on  the  lots  assessed,  and  recoverable  as  if  such 
lots  were  actually  mortgaged  for  the  payment  thereof.  I  do 
not  discover  that  this  act  has  been  repealed.  But  whether  it 
has  been  or  not,  I  think  the  plaintiflfe  are  entitled  to  recover  for 
the  reasons  previously  stated,  unless  some  of  the  other  objec- 
tions urged  ag&inst  a  recovery  are  well  taken. 

It  is  objected  that,  as  the  land  was  sold  for  enough  to  satisfy 
the  assessment,  and  as  the  sale  itself  was  regular,  the  payment 
by  the  purchaser  of  the  amoimt  of  liis  bid  satisfied  the  encum- 
brance, and  that  it  is  the  fault  or  neglect  of  the  plaintiffi  that 
the  redemption  notice  was  not  published  at  the  proper  time ; 
that  the  lien  was  for  a  time  at  least  actually  discharged,  and 
cannot  be  revived. 

There  was  no  efTectual  sale ;  that  a  title  under  it  was  not  per- 
fected cannot,  on  the  papers  before  us,  be  attributed  to  any  bad 
faith  of  the  plaintifib'  agents,  nor  to  any  want  of  efforts  designed 
to  comply  with  the  law.  It  resulted  from  their  erroneous  con- 
struction of  the  law  in  relation  to  the  time  when  the  redemption 
notice  should  be  first  published. 

The  defendant,  so  far  as  the  papers  disclose,  has  not  been 
prejudiced  by  the  ineffectual  efforts  of  the  plaintiffs  to  collect 
the  assessment  by  a  sale  of  the  lots  assessed ;  he  has  not  been 
disturbed  in  his  possession,  nor  in  any  other  full  enjoyment  of 
his  property  for  a  day  or  an  hour.  It  seems  to  me  unreasona- 
ble to  hold  that  the  plaintiffs  ever  received,  even  for  a  moment, 
absolute  satisfaction  for  their  debt.  They  received  a  condi-, 
tional  payment,  and  only  that.  Even  that  was  lost  by  mis- 
judging tiie  law.    {Dotighiy  v.  Sopey  3d  Denio,  598.) 

The  plaintiff  have  not,  in  fact,  had  actual  satisfaction,  and 
the  defendant  has  not  paid  any  part  of  the  assessment,  nor 
been  injured  by  the  abortive  attempt  made  to  collect  it.    XTn- 
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less  the  debt  is  outlawed  he  is  liable  to  pay  it,  and  the  lot 
assessed  is  yet  encumbered  by  it. 

It  would  be  against  the  obWons  policy  of  these  acts  to  hold 
the  debt  outlawed.  In  the  first  place,  the  act  of  1813  (§  228) 
declares  that  sums  theretofore  assessed  under  the  acts  of  1787 
and  1801,  shall  be  first  liens  on  the  lots  assessed,  and  that  the 
sums  assessed  may  be  collected  as  if  the  lots  were  mortgaged 
for  the  payment  thereof,  and  only  such  lots  as  were  bond  Jide 
sold  and  disposed  of  before  the  3d  of  April,  1798,  are  exempted 
from  its  operation.  As  against  the  original  owner  of  the  lot 
assessed,  an  assessment  made  in  1787,  twenty-six  years  pre- 
viously, would  be  a  lien. 

So  section  4  of  the  act  of  April  8d,  1798,  made  assessments 
imposed  under  the  act  of  1787,  liens  of  the  same  character, 
and  collectable  in  the  same  manner,  notwithstanding  there  was 
no  similar  provi&ion  in  the  act  of  1787.  The  effect  of  this 
might  haye  been  to  make  assessments  of  more  than  ten  years' 
standing  liens  of  like  effect,  and  in  respect  to  which  the  plain- 
tiff would  have  the  like  rights  and  remedies,  as  in  any  case 
confessedly  within  §  223  of  the  act  of  1813,  subsequently  aris- 
ing. It  is  obvious  then  that  it  is  no  part  of  the  policy  of  these 
acts  to  apply  either  six  or  ten  years'  limitation  to  the  liens  cre- 
ated by  such  assessments. 

It  being  against  the  obvious  policy  of  the  acts,  no  such  rule 
of  limitatioh  should  be  applied,  unless- required  by  positive 
law.  The  defendant's  property,  according  to  the  theory  of 
these  acts,  has  been  exclusively  benefited  to  the  amount 
assessed  on  it.  Neither  he  nor  his  property  has  paid  it  It 
should  not  be  paid  by  the  great  body  of  tax-payers,  unless  it 
is  60  provided  by  law. 

This  assessment  is  not  technically  a  judgment,  yet  its  vali- 
dity, other  things  being  regular,  depends  upon  ijie  question 
whether  the  report,  ascertaining  and  fixing  it,  has  been  con- 
firmed by  the  judgment  of  th^  Supreme  Court,  a  court  of  re- 
cord. It  is  a  case  falling  within  tiie  spirit  and  equity  of  the 
provision,  respecting  the  presumptions  of  payment,  applicable 
to  judgments  of  a  Court  of  Record. 

The  provision  that  the  sums  assessed  ^'  may  be  sued  for  and 
recovered  in  like  manner  as  if  the  said  houses  and  lots  were 
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mortgaged  to,  &c.,  for  the  payment  thereof,"  may  relate  solely 
to  the  forms  of  proceedings  by  suit,  and  of  the  judgment  to  be 
rendered  thereon,  and  not  have  been  designed  to  indicate  or 
imply  that  the  Uen  should  continue  as  long  as  if  there  had 
been  an  actual  mortgage  to  secure  the  debt 

But  I  find  no  express  statutory  provision  in  the  way  of  hold- 
ing in  conformity  with  the  obvious  policy  of  the  acts,  and  the 
justice  of  the  case,  that  the  presumption  of  payment  shall  not 
operate  as  a  bar  within  a  less  period  than  that  within  which  it 
can  be  applied  to  judgments  of  courts  of  record  or  mortgages 
of  real  estate. 

On  the  whole  case,  I  am  of  the  opinion  that  the  judgment 
appealed  from  should  be  reversed,  and  such  a  judgment  ren- 
dered for  the  plaintiffs  as  would  be  proper  in  a  suit  to  foreclose 
an  actual  mortgage  of  the  lot  in  question,  executed  to  secure 
the  assessment  now  sought  to  be  recovered. 

Emmet,  J.,  concurred. — Judgment  for  plainti&  with  interest 
and  costs* 


Cabb  v.  Roach. 


▲  QOT«iiftnt  in  a  eontraet  for  the  sale  of  lands  that  the  premiaee  "  shall  be  firee 

and  elear  from  encombraneesi'*  if  a  eonyeyanoe  is  thereafter  delivered  to,  and 

aooepted  by  the  pnrehaeer,  is  merged  in  the  deed. 
If  an  inonmbrance  is  thereafter  found  to  exists  which  the  purchaser  is  forced  to 

satisfy,  his  sole  remedy  is  against  his  grantor  upon  the  covenant  in  the  deed. 
Ihese  rules  apply,  even  where  the  agreement  to  sell  the  lands  is  made  by  one 

person,  and  the  deed  is  given  by  another,  and  when  the  agreement  contains  a 

provision  that  the  consideration  is  not  to  be  paid  until  "  it  can  be  ascertained 

that  the  tiUe  to  the  premises  is  good,  and  unencumbered.** 
Such  a  provision  makes  it  the  duty  of  the  purchaser  to  examine  the  title  before 

he  accepts  the  conveyanoe,  and  is  evidence  of  the  understanding  of  the  parties 

that  the  delivery  and  acceptance  of  the  deed  covenanted  to  be  given,  would 

be  A  fiilfilment  and  discharge  of  the  agreement 
Upon  these  grounds  a  verdict  taken  for  the  plaintii!^  subject  to  the  opinion  of 

the  court,  set  aside^  and  a  verdict  and  judgment  thereon  entered  for  the 

defendants. 
(Before  Cam^mll,  Bobwosth,  and  Emcn,  J  J.) 
December  10,  186S ;  February  26, 1868. 
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The  action  was  brought  to  recover  damages  for  the  breadi 
of  a  coYenant  in  an  agreement  between  the  parties  for  the  sale 
and  conveyance  of  a  honse  and  lot  in  the  city  of  New  York. 
It  was  tried  before  Mr.  Justice  Sandford  and  a  jury,  in  May, 
1861. 

The  following  are  the  material  &ct8  proved  on  the  trial — 
The  plaintiff  and  defendant,  on  the  10th  of  September,  1851, 
signed  and  sealed  a  memorandum  of  agreement  whereby  the 
defendant  agreed  to  sell  and  the  plaintiff  to  buy  the  premises 
known  as  No.  34  West  19th  street  in  the  City  of  New  York  for 
the  sum  of  $14,009.  ^^  property  to  be  conveyed  subject  to 
a  mortgage,  and  the  balance  to  be  paid  by  plaintiff  ^^  as  soon 
as  it  can  be  ascertained  that  the  title  to  said  premises  is  good 
and  unencumbered  except  as  above  stated,  and  upon  a  produc- 
tion to  him  of  a  good  and  satis&ctory  warranty  deed  executed 
in  due  form  of  law."  The  defendant  on  his  part  covenanted 
and  agreed  ^  that  the  said  premises  shall  be  free  and  clear 
from  all  encumbrances  save  the  said  mortgage,  and  that  he  will 
procure  and  deliver  to  the  said  party  of  the  second  part  a  good 
and  aaUrfadory  warranty  deed  for  such  premises  subject  as 
aforesaid." 

On  the  15th  day  of  November,  1851,  a  deed  of  the  premises 
was  executed  by  one  John  Lovejoy  to  the  plaintiff's  wife,  and 
which  deed  was  dated  on  the  4th  of  June,  1851,  and  contained 
no  covenant  except  against  grantor's  own  acts,  that  he  had  not 
done  or  suffered  anything  to  be  done  by  which  the  premises 
were  or  could  be  encumbered.  The  legal  tide  was  in  Lovejoy. 
The  defendant  acted  as  agent  for  the  firm  of  Henry  atid  Meyer, 
who  were  the  equitable  owners.  The  deed  was  delivered  and 
accepted  by  Carr  without  objection. 

In  July,  1851,  after  the  date,  but  before  the  delivery  of  this 
deed,  a  tax  was  imposed  upon  the  premises,  which  the  plaintiff 
paid,  and  alleges  he  was  compelled  to  pay. 

He  claimed  to  be  entitled  to  recover  as  damages  the  amount 
so  paid  with  interest  When  the  testimony  was  closed,  there 
being  no  disputed  &ctB,  the  judge  ordered  a  verdict  to  be 
entered  for  the  plaintiff  for  $129.34,  the  damages  claimed,  sub- 
ject to  the  opinion  of  the  court  upon  a  case  to  be  argued  at 
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general  term,  with  the  usual  liberty  to  tnxxi  the  case  into  a 
special  verdict  or  bill  of  exceptions. 

J.  E.  BvnrUly  for  plaintiff 

L  The  agreement  on  which  the  action  is  fbnnded,  was  not 
discharged  by  the  ezecntion  of  the  deed.  1.  The  covenant 
made  by  the  defendant,  that  the  premises  shall  be  free  and  clear 
from  all  encombrances,  is  a  personal  independent  covenant, 
and  distinct  from  his  covenant  to  procure  a  deed  for  the  pro- 
perty. 2.  The  defendant  was  not  the  owner  of  the  property, 
as  the  parties  well  knew,  and  his  covenant  was  an  additicHial 
security  to  the  plaintiff.  3.  The  deed  Was  not  executed  by  the 
defendant,  nor  has  he  executed  any  instrument  subsequent  to 
the  agreement.  The  defendant  is  not  liable  on  the  deed,  but 
only  on  the  agreement.  4.  The  deed  was  not  executed  to  the 
plaintiff.  He  has  no  individual  right  of  action  from  the  deed. 
5.  The  deed  contains  no  covenant  against  encumbrances — 
which  shows  that  the  covenant  of  the  defendant  was  not  in* 
tended  to  be  discharged.  {BogaH  v.  BuckhaUer^  1  Denio,  175.) 

n.  The  plaintiff  was  not  a  stranger,  nor  the  payment  by  him 
voluntary,  but  it  was  in  law  compulsory.  1.  Plaintiff,  by  the 
agreement,  assumed  the  payment  of  the  mortgage  of  $8,600, 
and  the  existence  of  prior  encumbrances  increased  his  respon- 
sibility and  risk.  2.  Taxes,  though  imposed  subsequently  to  a 
mortgage,  have  a  priority  of  lien,  and  the  mortgagee  on  pay- 
ing them,  is  entitled  to  recover  them  from  the  mortgagor,  or 
the  party  representing  him.  3.  The  plaintiff  paid  the  consider- 
ation for  the  deed,  and  whether  the  deed  was  executed  to  his 
wife  as  a  gift  or  as  a  purchase,  it  was  done  at  the  request  of 
the  plaintiff  and  under  the  assumption  that  it  was  unencum- 
bered, and  he  had  a  right  to  have  his  intentions  or  his  agree- 
ment carried  out  or  fulfilled.  4.  The  plaintiff,  as  husband  of 
the  grantee,  had  sufficient  interest  in  the  property  to  pay  off  an 
encumbrance.  He  is  entitled  to  judgment  upon  the  verdict, 
with  costs.    . 

J.  OraJiom^  for  defendant. 
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L  The  agreement  for  the  sale  of  the  property  was  a  memo- 
randTun  of  what  the  parties  were  to  do.  It  stipulated  for  a 
specific  kind  and  time  of  execution.  K  not  executed  as  re- 
quired, it  was  then  broken ;  but  if  the  plaintiff  chose  to  receive 
a  different  kind  of  performance  as  and  in  execution  of  it,  the 
defendant's  covenant  was  discharged.  To  have  entitled  himself 
to  sue  the  defendant  upon  his  original  covenant,  he  should 
have  put  him  m  the  position  of  refusing  a  strict  pertbrmance 
of  it — i.  e.  in  giving  such  a  deed  as  was  required. 

n.  The  agreement  was  merged  in  the  execution  of  the  deed* 
to  the  plaintiff's  wife.  Such  a  departure  from  the  original 
platform,  not  only  as  to  the  person  of  the  grantee  or  vendee, 
but  as  to  the  form  or  kind  of  conveyance,  operated  its  entire 
destruction.    It  was  a  complete  waiver  of  it. 

HX  Even  if  the  agreement  could  be  made  the  basis  of  the 
present  action,  it  imposed  a  duty  upon  the  plaintiff  of  ascer- 
taining whether  the  property  was  clear  and  unencumbered; 
and  any  oversight  on  his  part  was  at  his  risk.  The  whole 
agreement  is  to  be  looked  at,  and  its  intention  (which  was 
plainly  this)  is  to  be  carried  out 

The  defendant  agrees,  ^^  as  soon  as  it  can  be  ascertained  that 
the  title,  &c.,  is  good  and  unencumbered,  &c.,  and  upon  pro- 
duction to  him  (the  plaintiff)  of  a  good  and  satisfactory  war- 
ranty deed,"  &c.  The  plaintiff  stipulates  for  the  right  to  judge 
of  the  sufficiency  of  the  titie,  almnde  the  deed,  and  also  of  the 
sufficiency  of  the  deed  in  form,  and  this  before  he  is  under  an 
obligation  to  receive  the  property. 

It  is  plain  the  plaintiff  intended  to  have  something  more  tiian 
the  covenant  of  the  defendant,  that  the  titie  should  be  good. 
Suppose  the  titie  to  have  been  bad,  and  still  a  warranty  deed 
to  have  been  tendered,  would  the  plaintiff  have  been  bound  to 
receive  it,  and  pay  the  consideration }  How,  then,  can  he  hold 
the  defendant  liable  on  the  original  agreement,  when,  by  taking 
a  deed  at  aU,  he  pronounces  the  titie  to  be  good  and  satisfac- 
tory ? — or  satisfactory — that  is  enough. 

rV.  If  the  plaintiff  is  correct  in  his  position,  he  has  got  more 
than  the  agreement  called  for;  for,  according  to  him,  the 
defendant  is  liable  to  him  under  the  covenants  in  the  agree- 
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ment,  and  the  grantor  in  the  deed  (Loyejoy)  is  liable  to  his 
wife  on  the  covenant  in  that  instrument. 

We  say  that  by  taking  the  deed  from  Lovejoy,  eveiy  covenant 
in  a  warranty  deed  not  in  his  was  waived,  and  that  his  personal 
responsibility  was  substituted  in  the  place  of  the  defendant's. 

V.  The  plaintiff,  in  paying  the  alleged  tax,  did  so  in  his  own 
wrong.  He  was  not  the  owner  of  the  property,  and  his  act  was 
purely  voluntary.  He  had  no  legal  interest  of  any  description 
to  protect. 

'  For  cases  where  a  party  has  been  allowed  to  recover  money 
paid  under  coercion,  see  De  Zavergne  v.  Morris^  7  Johns.  868. 
HaU  V.  Decm^  13  Johns.  105.  Stcmao'd  v.  Eldridge^  16 
Johns.  254. 

By  the  Coubt.  OAMPBBtx,  Justice. — ^In  Roughly  v.  Lewis^ 
10  John.  297,  it  was  said  by  Mr.  Justice  Thompson,  in  deliver- 
ing the  opinion  of  the  Court,  that  "  parties  may  no  doubt  enter 
into  covenants  collateral  to  the  deed,  or  cases  may  be  supposed 
when  the  deed  would  be  deemed  only  a  part  execution  of  the 
contract,  if  the  provisions  in  the  two  instruments  clearly  mani- 
fested such  to  have  been  the  intention  of  the  parties."  And 
the  same  learned  judge  had  before  said,  in  Ha/rrU  v.  Bao'ker 
(3  John.  B.  509),  that  ^'  the  deed  cannot  be  considered  as  an 
execution  of  the  contract  in  part  only.  If  an  execution  at  all, 
it  must  be  of  the  whole  contract,  and  the  articles  of  agreement 
are  a  nullity ;"  and  this  was  the  doctrine  held  by  him  in  Hcmghr 
ly  V.  Lefijois.  Indeed  the  general  principle  is  well  settled 
that  all  negotiations  between  the  parties  prior  to  or  contempo- 
raneous with  the  execution  of  a  deed  are  merged  in  it  (Po^ 
ierson  a/nd  others  v.  HvU  amd  others^  9  Cowen,  747).  I  am 
inclined  to  think  that  the  true  distinction  was  taken  by  Justice 
Welles,  in  Bull  v.  WiUa/rd^  9  Barbour,  641,  that  in  all  cases  the 
execution  and  delivery  of  tihie  deed  operate  as  a  merger  of  the 
contract  on  the  part  of  the  grantor  except  where  the  covenants 
in  the  contract  are  collateral  and  independent,  and  not  such  as 
look  to  the  title,  possession,  quantity,  or  emblements  of  the  land. 

In  this  case,  as  in  Bull  v.  WHla/rd^  there  was  a  tax  oh  the 
property — ^a  lien  on  the  premises  to  be  conveyed.    It  does  not 
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appear  that  the  defendant  had  any  knowledge  of  it.  He  had 
agreed  to  procnre  and  deliver  a  good  and  satisfiu^tory  warranty 
deed.  He  procured  and  delivered  a  deed  containing  a  cove- 
nant against  the  grantor's  own  acts,  and  it  was  accepted  by  the 
plaintiff.  It  appears  to  have  been  satisfactory  to  him,  as  no 
objection  was  made  by  him  or  his  attorney  who  was  present  at 
the  time  of  the  delivery  of  the  deed. 

The  counsel  for  the  plaintiff  relied  upon  the  case  of  Bogart 
v.  BuckhaUer  (1  Denio,  125).  But  that  case  simply  deter- 
mines that  a  conveyance  by  the  vendor  does  not  operate  to 
relieve  the  vendee  from  his  covenants  contained  in  the  agree- 
ment. The  performance  of  a  contract  by  one  party  to  it  is  not 
in  judgment  of  law  a  performance  by  the  other.  The  general 
principle  then  deducible  from  all  the  cases  in  this  State  would 
seem  to  be  this,  that  where  there  is  a  contract  for  the  convey- 
ance of  land  and  a  deed  is  subsequently  executed  and  accepted 
by  the  vendee,  it  operates,  so  far  as  the  vendor  is  concerned,  as 
an  execution  and  merger  of  the  contract,  except  there  may  be 
covenants  in  the  contract  which  are  collateral,  and  not  con- 
nected with  the  title,  possession,  or  quantity  of  the  land.  But 
on  the  other  hand,  the  acceptance  of  the  conveyance  does  not 
discharge  the  vendee  from  his  covenants  in  the  contract  He 
may  still  be  liable  as  in  the  case  of  Bogart  v.  BucTcKalter^  to 
erect  a  brick  house  on  the  lot  which  he  had  stipulated  to  do  by 
the  terms  of  his  agreement  to  purchase.  He  might  still  be 
compelled  to  pay  the  purchase  money,  if  it  remained  in  whole 
or  in  part  unpaid  after  the  execution  of  the  deed,  and  this 
according  to  the  amount  agreed  upon  in  the  contract.  In  the 
case  before  us  there  is  no  hardship  in  the  application  of  the 
rule.  The  defendant,  it  seems,  acted  as  agent.  He  was  to  pro- 
cure find  deliver  a  deed.  The  plaintiff  was  to  pay  as.  soon  as  it 
^'  can  be  ascertained  that  the  title  to  said  premises  is  good  and 
unencumbered."  The  contract  contemplated  that  the  plaintiff 
should  examine  and  ascertain  whether  the  title  was  good,  and 
whether  the  premises  were  unencumbered.  The  lien  in  ques- 
tion was  a  recent  tax,  and  its  existence  could  easily  have  been 
ascertained.  It  might  be  a  great  hardship  under  such  circum- 
stances to  hold  the  defendant  liable  upon  his  contract  when  a 
deed  has  been  given  and  accepted  without  objection,  and  when 
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the  agent  may  have  settled  and  paid  over  the  proceeds  to  his 
principal.  ^  It  is  unnecessary  under  this  view  to  consider 
whether  the  plaintiff  having  himself  no  title  to  the  premises, 
the  same  having  been  conveyed  to  his  wife,  can  bring  an  action 
on  the  contract,  he  not  having  been  compelled  to  pay  the  same. 
We  think  that  the.  verdict  for  the  plaintiff  must  be  set  aside, 
and  a  verdict  and  judgment  thereon  be  entered  for  the  defen- 
dant with  costs. 


GsoBGS  F.  Nesbtf  v.  Jas.  Strinobb  and  Wh.  A.  Townssnd. 

When  a  sum  of  monej  paid  to  an  agent  is  credited  by  the  principal,  the  credit   . 
so  given  is  sufficient  proof  of  the  authority  of  the  agen<^  so  as  to  entitle  the 
person  making  the  payment  to  prove  under  what  circumstances^  and  upon 
vhat  account  it  was  made. 

When  the  liabUity  of  a  defendant  is  sought  to  be  proved  by  his  verbal  decla- 
ration or  admissions  to  a  witness^  all  the  conversations  between  him  and  the 

'  witness^  bearing  upon  the  subject  of  the  controversy,  must  be  submitted  to  the 
consideration  of  the  jury. 
(Before  Campbell,  J.,  Bos^obth  and  Ebooet,  JJ.) 
December  18,  185^ ;  February  26, 1868. 

Motion  for  a  new  trial  upon  a  bill  of  exceptions  ordered  to 
be  heard  at  general  term. 

The  action  was  for  the  recovery  of  a  printer's  bill,  and  was 
tried  before  Mr.  Justice  Paine  and  a  jury,  in  April,  1852,  and 
a  verdict  rendered  for  the  plaintiff  for  $152.80. 

The  case  upon  the  pleadings  and  evidence  is  as  follows : — 

In  April,  1850,  F.  TJ.  Upton  wrote  a  pamphlet  in  relation  to 
the  trial  of  Professor  Webster,  of  Boston,  and  employed  the 
plaintiff  to  print  2,000  copies  of  it.  After  they  were  printed 
he  applied  to  the  defendants,  publishers  in  this  city,  to  make 
publication  and  sale  of  it.  They  agreed  to  do  so  for  the  usual , 
compensation,  but  declined  to  take  any  risk  of  its  publication,  or 
assume  any  liability  in  respect  to  the  expense  incurred  for 
printing  it     Mr.  Upton  reserved  four  or  five  hundred  copies 
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for  himself,  and  the  remainder  were  sent  to  the  defendants  for 
sale. 

The  pamphlet  sold  well,  and  when  nearly  the  whole  number 
of  copies  sent  to  the  defendants  had  been  disposed  of,  Mr. 
Upton  had  a  second  interview  with  Mr.  Stringer,  one  of  the 
defendants,  at  their  store,  in  which  Mr.  Stringer  informed  him 
that  this  first  edition,  or  the  greater  part  of  it,  had  been  sold, 
and  that  the  defendants  had  orders  for  further  copies,  and  re- 
quested him,  Mr.  Upton,  to  order  a  second  edition  of  3,000 
copies.  Mr.  Upton  told  him  he  would  give  the  order  for  the 
second  edition  in  the  morning.  Mr.  Stringer  desired  him  not 
to  delay  it  till  then,  but  to  give  the  order  on  that  afternoon, 
lest  they  might  take  down  the  form  from  which  the  first  edi- 
tion w^  struck  oflF.  Mr.  Upton  thereupon  went  to  the  plain- 
tiffs office,  and  ^gave  the  order  for  printing  3,000  additional 
copies. 

On  the  following  morning  a  third  interview  took  place  be- 
tween Mr.  Upton  and  Mr.  Stringer.  Mr.  Stringer  called  upon 
Mr.  Upton  and  asked  his  permission  to  have  printed  on  the 
cover  of  the  second  edition  an  advertisement  of  Stringer  and 
Townsend,  the  defendants.  Mr.  Upton  made  no  objection,  but 
referred  Mr.  Stringer  to  the  plaintiff,  stating  that  the  printer 
had  more  to  do  with  it  than  he  had. 

The  plaintiff  printed  the  second  edition,  and  it  was  delivered 
to  the  defendants  in  May,  1850,  without  their  advertisement  on 
the  cover. 

About  this  time  Dr.  Webster's  confession  came  out,  which 
put  an  end  to  all  speculation  as  to  his  guilt,  or  public  interest 
as  to  the  fairness  of  his  trial,  or  legality  of  his  conviction.  The 
consequence  was  that  a  remnant  of  Ihe  first  edition,  and  the 
whole  of  the  second,  remained  from  that  time  in  the  hands  of 
the  defendants  unsold. 

On  the  15th  Oct.  1850,  Mr.  Upton  gave  a  written  order 
upon  the  defendants  in  the  following  words : — 

"  Messrs.  Stkinoer  &  Towksend, 

^^  Please  account  and  make  settlement  with  Mr.  William 
Taylor  of  the  proceeds  of  sale  of  the  pamphlet,  called  ^  State- 
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ment  of  Eeasons,  &c.,'  in  relation  to  Prof.  Webster's  trial,  and 
oblige  yours, 

''l^RAB.  H.  Upton." 

And  on  the  1st  February,  1861,  Mr.  TJpton  added  the  fol- 
lowing to  that  order: 

"  The  foregoing  order,  in  favor  of  William  Taylor,  was  given 
to  enable  Mr.  Taylor  to  make  settlement  with  Messrs.  Stringer 
&  Townsend,  not  for  his  own  benefit.  He  not  having  done  so, 
the  same  is  cancelled  in  favor  of  George  F.  Nesbit,  Esq.,  in 
conformity  with  the  order  heretofore  given  to  him  for  bill  of 
printing  llie  pamphlet  alluded  to." 

On  the  10th  of  April,  1851,  a  person  in  the  plaintiflTs  em- 
ploy presented  ^o  the  defendants  an  account  or  bill  for  the 
printing  of  the  pamphlet,  and  applied  to  them  for  the  settle- 
ment of  it  Mr.  Stringer  looked  at  it,  and  utterly  refused  to 
recognize  it,  but  said  he  would  account  for  the  books  sold,  and 
paid  him  $92  69  on  account  of  the  pamphlet. 

Neither  the  account  presented  on  that  occasion,  nor  the  re- 
ceipt given  for  the  $92  69,  were  produced  on  the  trial.  The 
complaint  in  this  action  (which  was  commenced  in  May,  1851) 
claimed  from  defendants  $172  71  as  the  balance  due  for  the 
printing,  &c.,  of  both  editions,  after  crediting  defendants  with 
$92  69,  paid  on  the  11th  April,  1851 ;  but  the  plaintiff  on  the 
trial  withdrew  all  claim  against  the  defendants  for  the  printing, 
&c.,  of  the  first  edition.  The  allegation  in  the  complaint,  in 
regard  to  the  second  edition,  is  that  the  defendants  requested 
the  plaintiff  to  print  and  furnish  to  them  an  edition  of  3,000 
additional  copies  on  their  own  account,  and  promised  to  pay 
plaintiff  for  the  same ;  and  it  appears,  from  the  account  or  bill 
of  particulars  annexed  to  the  complaint,  that  the  plaintiff's  bill 
for  printing  the  second  edition  amounted  to  $152  80,  the  cor- 
rectness of  which  was  not  disputed. 

The  defendants  on  the  trial  offered  to  prove  by  their  book- 
keeper— 

Ist  That  the  person  who  called  on  them  on  behalf  of  the 
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plaintiff;  on  the  10th  April,  1851,  received  the  $92  69  in  full 
of  all  claim  against  the  defendants  for  or  by  reason  of  the 
pamphlet  in  question,  up  to  that  date. 

2d.  That  a  statement  of  the  accounts  of  the  defendants,  in 
connexion  with  this  pamphlet,  was  exhibited  to  such  person, 
and  that  it  was  on  that  basis  that  the  $92  69  were  paid  to  and 
received  by  him,  and  a  receipt  given. 

The  court  excluded  the  evidence  mentioned  in  both  those 
offers,  on  the  ground  that  no  authority  was  shown  to  such  per- 
son to  give  a  receipt  in  fuU. 

3d.  That  such  person  was  notified  and  told  to  inform  the 
plaintiff  that  there  remained  3,117  copies  of  the  pamphlet  in 
the  hands  of  the  defendants,  and  that  they  were  subject  to  the 
plaintiff's  order,  and  that  defendants  made  no  claim  to  them 
whatever. 

The  court  also  excluded  this,  and  the  defendants'  counsel 
excepted  to  the  decision,  as  to  these  three  offers. 

The  judge  charged  the  jury,  that  the  question  for  them  to 
decide  was  whether  the  defendants  undertook  the  printing  and 
publication  of  the  second  edition  on  their  own  account,  and 
ordered  the  printing  on  their  own  account. 

That  the  meaning  of  Stringer,  in  what  he  said  in  giving 
Mr.  Upton  the  order  for  the  printing,  or  Mr.  Upton's  under-' 
standing  of  it,  were  not  to  be  their  sole  guides  in  deciding  what 
that  order  was.  That  the  true  rule  was,  what  would  a  person 
reasonably  have  understood  from  what  he  said ;  or  in  other 
words,  what,  under  the  circumstances  of  the  transaction  and 
of  the  parties  to  it,  was  the  fair  construction  of  what  the  de- 
fendants said.  And  by  the  circumstances  of  the  transaction, 
and  of  the  parties,  he  meant  all  that  had  taken  place  by  or 
between  the  parties,  as  proved  in  the  case  in  relation  to  the 
printing  and  publication  of  the  pamphlet,  from  Upton's  first 
seeing  Stringer  and  Townsend,  until  the  second  interview,  at 
which  it  was  alleged  the  printing  of  the  second  edition  was 
ordered. 

The  defendants'  counsel  requested  the  court  to  charge  the 
jury,  among  other  things,  that  the  jury,  were  to  construe  the 
language  of  Mr.  Stringer,  in  the  second  conversation,  with  re- 
ference to  what  was  said  in  the  first  interview,  and  that  aU  the 
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conversations  were  to  be  taken  together  for  the  purpose  of  de- 
termining the  legal  eflTect  of  what  was  stated  in  the  second 
interview. 

The  judge  refused  to  charge  the  jury  as  thus  requested, 
otherwise  than  as  contained  in  the  charge  above  given,  to 
which  defendants'  counsel  excepted,  and  the  jury  found  a  ver- 
dict for  the  plaintiff  for  $152  80,  the  amount  claimed. 

J.  Chaham^  for  defendants. 

F.  H.  UpUmy  for  plaintiff. 

Br  THB  CouKT.  Emmet,  J. — ^The  first  question  to  be  ex- 
amined relates  to  the  exclusion  of  the  evidence  offered. 

The  order  given  by  Mr.  Upton  on  the  15th  October,  1850, 
and  its  subsequent  modification  on  the  1st  February,  1851, 
taken  together  as  they  necessarily  must  be,  meaii  simply  a 
direction  by  Mr.  Upton  to  the  defendants  to  account  and  make 
settlement  with  the  plaintiff  for  the  proceeds  of  the  sale  of  the 
pamphlet  to  this  end  that  his  bill  for  printing  should  be  there- 
with paid ;  and  .as  the  order  was  given  long  after  the  printing 
and  delivery  to  the  defendants  of  the  second  edition,  it  related  to 
-  the  proceeds  of  sale  of  both  editions.  It  admits  of  no  other 
construction :  and  without  stopping  to  consider  how  an  order 
on  the  defendants  for  the  proceeds  of  sale  of  the  second  edition 
can  be  reconciled  with  the  claim  that  several  months  before, 
the  defendants  had  ordered  that  edition  on  their  own  account 
and  as  their  own  property,  and  for  their  own  benefit,  let  us 
examine  what  the  effect  of  that  order  was  as  to  the  transaction 
between  the  defendants  and  the  plaintiff's  agent  on  the  10th 
April,  1851,  and  as  to  the  propriety  of  excluding  the  evidence 
offered  by  the  defendanlB  of  what  took  place  on  that  occasion. 

The  plaintiff  had  no  interest  in  the  proceeds  of  the  sales  of 
the  pamphlet,  except  as  a  fund  to  be  applied  to  the  payment 
of  his  bill  for  printing,  &c.  Mr.  Upton's  order  shows  this  dis- 
tinctly on  its  fetce. 

The  authority  therefore  which  he  obtained  by  the  order  was 
to  demand  from  the  defendants  an  account  and  settlement  of 
the  proceeds  in  order  that  they  might  be  so  applied ;  and  his 
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agent  made  application  to  the  defendants,  not  as  an  ordinary 
collector  of  a  bill  against  them,  but  as  a  person  deputed  by 
him  to  exercise  the  authority  he  had  been  vested  with  by  Mr. 
Upton,  that  is  to  say,  to  get  an  account  of  the  proceeds,  and 
make  a  settlement  as  to  whatever  amount  might  on  such  accounfr 
ing  appear  to  be  in  their  hands.  The  plaintiff  by  his  own  act 
has  shown  that  he  so  considered  it.  If  the  $92.69  were  received 
an  account  of  the  bill  for  printing  the  second  edition  only,  for 
which  he  alleges  the  defendants  contracted  with  him,  he  was 
bound  to  have  credited  that  payment  exclusively  to  the  expense 
of  printing  the  second  edition,  but  the  bill  of  particulars  an- 
nexed to  his  complaint  shows  that  this  credit  was  given  upon 
the  whole  account,  for  printing  both  editions,  and  that  it  was 
received  therefore  as  proceeds  accounted  for,  towards  the  plain- 
tiff's whole  bill,  and  not  as  a  payment  on  account  of  the  bill 
for  the  second  edition,  or  of  any  recognized  or  specific  demand, 
which  the  plaintiff  then  claimed  to  have  against  the  defendants. 
With  these  fSEicts  already  in  the  case,  the  defendants  had  a  right 
to  show  that  a  statement  of  their  accounts  in  connexion  with 
the  pamphlet,  was  exhibited  to  the  agent ;  that  the  money  was 
received  by  him  on  that  basis,  in  fuU  of  all  claims  against  the 
defendants  by  reason  of  the  pamphlet  to  that  date ;  and  that 
the  defendants  notified  the  plaintiff  through  such  agent  that 
the  unsold  copies  in  their  hands  were  subject  to  his  order,  with- 
out any  claim  to  them  on  their  part ;  and  the  evidence  offered 
by  the  defendants  for  that  purpose  was  improperly  excluded. 

Second,  as  to  the  judge's  charge.  The  evidence  of  Mr.  Upton 
shows  that  he' had  three  interviews  with  the  defendants,  or  one 
of  them,  Mr.  Stringer.  That  at  the  .last  of  these  interviews, 
which  was  on  the  morning  after  the  order  for  printing  the 
second  edition  had  been  given,  Mr.  Stringer  asked  permission 
to  have  an  advertisement  of  Stringer  and  Townsend  printed  on 
the  cover  of  the  second  edition,  and  that  Mr.  Upton  made  no 
objection,  or  in  other  words,  consented,  so  far  as  he  was  con- 
cerned. Now  the  asking  of  this  permission  only  one  day  after 
the  alleged  order,  and  the  characteir  of  Mr.  Upton's  answer  to 
it,  are  pretty  strong  "  circumstances  of  the  transaction  and  of 
the  parties  to  it "  in  the  language  of  the  judge,  to  guide  the  jury 
in  deciding  not  only  what  was  Mr.  Stringer's  meaning  and 
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Mr.  Upton's  understanding  of  what  Mr.  Stringer  said  to  him 
when  he  requested  him  to  order  the  second  edition,  but  also 
what  was  the  fair  construction  of  that  request  For  assuredly 
if  the  defendants  had  ordered  the  second  edition  on  their  own ' 
account,  at  their  own  risk,  and  for  their  own  benefit,  they 
required  no  permission  from  Mr.  Upton  or  any  one  else,  to 
have  what  they  pleased  printed  on  the  cover;  and  the  fair 
presumption  is,  that  Mr.  Upton  would  have  told  them  as  much, 
if  he  then  considered  that  they  had  given  such  an  order. 

This  third  interview  was  the  most  important  part  of  the  res 
gestoB  upon  which  the  jury  were  to  make  up  their  verdict  (ex- 
cept indeed  the  subsequent  order  given  by  Mr.  Upton  to  the 
plaintiff  on  the  defendants  for  the  proceeds  of  sales),  and  in- 
stead of  being  excluded  from  the  consideration  of  the  jury  it 
should  have  been  directly  brought  to  their  notice. 

It  is  no  answer  to  this,  to  say  that  this  conversation  was  afteI^ 
the  order  was  given,  and  that  the  plaintiff  was  not  present  at  it. 
Neither  was  he  present  at  the  second  interview.  Mr.  Upton 
was  the  medium  through  which  the  order  was  given,  if  Mr. 
Stringer  gave  it;  Mr.  Upton  was  the  witness  called  to  prove  it; 
and  Mr.  Upton  must  necessarily  by  his  acts  and  language  be 
the  interpreter  of  it  The  law  is  not  so  imperfect  in  its  admi- 
nistration of  justice  as  to  give  the  plaintiff  the  chances  of 
yesterday's  uncertainty,  and  deprive  the  defendants  of  the  bene- 
fit of  to-day's  explanation ;  and  where  the  attempt  is  to  fasten 
a  contract  on  a  party  for  a  losing  undertaking,  by  inference 
from  circumstances  and  conversations,  he  has  a  right  to  ask  at 
least,  that  all  the  circumstances  and  aU  the  conversations 
relating  to  the  matter  should  be  taken  into  consideration. 

The  defendants'  counsel  expressly  requested  the  court  to 
charge  the  jury  that  all  the  conversations  should  be  taken 
together  for  the  purpose  of  determining  the  legal  effect  of  what 
was  stated  in  the  second  interview,  but  the  judge  instructed 
them  that  they  were  to  be  guided  in  this  respect  by  all  the 
circumstances  that  had  taken  place  in  relation  to  the  printing 
and  publication  of  the  pamphlet  from  Upton's  first  seeing  the 
defendants  until  the  second  interview  at  which  it  was  alleged 
the  printing  of  the  second  edition  was  ordered. 

He  therefore  excluded  from  their  consideration  tiie  conver- 
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sation  whicli  took  place  between  Mr.  Upton  and  Mr.  Stringer 
at  their  third  interview;  and  upon  that  gronnd,  the  charge 
having  been  excepted  to,  as  well  as  for  the  exclusion  of  evidence 
before  referred  to,  the  verdict  should  be  set  aside  and  a  new 
trial  granted. 


Henbt  L.  Fdebsov  &  Sakdxl   Hopkinb  v.  Rohbbt  H.  Botb, 
impleaded  with  Robebt  Davis. 

B.  D.  for  a  good  eonmdemtion  mado  hii  promifaorj  note  to  C,  and  B.  endoned 
the  aame  for  his  accommodation.  C  before  the  note  attained  maturity, 
endorsed  and  transferred  it  for  value  to  the  plaintiff  who  brought  the  aetion 
against  R.  D.  as  maker,  and  K  as  endorser. 

Hdd,  that  whether  G.  was  or  was  not  liable  to  B.  as  first  endoner,  the  latter  was 
clearly  liable  as  endorMr  to  the  plaintifls,  the  facts  that  the  note  was  transferred 
to  them  by  C,  and  that  they  knew  R  to  be  an  acconmiodatton  endorser,  eon- 
stitating  no  defence. 

The  sworn  answer  of  the  def«idant  B.  admitted  that  he  had  received  notice  of 
the  protest  of  the  note,  but  alleged  "  the  want  of  sufficient  knowledge  to 
form  a  belief  whether  or  not  he  receiyed  due  notice  of  said  protest" 

Sdd,  that  considering  the  answer  as  an  affidavit^  it  was  not  such  an  affidavit  as 
the  statute  requires  in  order  to  exclude  the  certificate  of  the  Notary  from  being 
read  in  evidence. 

It  was  proved  that  a  notice  in  proper  form  was  served  on  the  right  day  at  B.'s 
plaee  of  business  by  placing  it  under  the  door,  but  the  witness  did  not  state  at 
what  hour  the  service  was  made,  nor  whether  the  room  was  open  or  dosed. 

Hddf  that  although  this  proo(  if  standing  alone,  would  hare  been  unsatts&ctoiy, 
yet  that  connecting  it  with  the  admissions  in  the  defendant's  answer  it  w«s^  as 
evidence  of  a  due  service^  at  least  primAfaeU  sufficient 
(Before  Campbell  Boswosth,  A  JSmor,  JJ.) 
December  15th,  1862.    Febmaiy  26th,  1868. 

Monoir  for  a  new  trial  on  behalf  of  the  defendant,  Boyd. 

This  action  was  bronght  against  him  and  Davis,  npon  a  note 
dated  September  25th,  1850,  at  nine  months,  for  $1,259,  made 
by  Davis,  payable  to  the  order  of  John  Cmm,  and  endorsed  by 
Boyd  first,  and  snbseqnently  by  Cmm.  The  jury,  under  the 
direction  of  the  Court,  found  a  verdict  for  the  plainti£&,  and 
assessed  the  damages  at  $1,396^^7)  with  liberty  to  defendants 
to  make  a  case  to  be  heard  in  the  first  instance  at  the  General 

D.— n.  8 
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Term.  The  defendant  Boyd  now  moves  on  a  case  made. 
From  that  it  appears,  that  tiiie  complaint  avers  the  making  of 
the  note  by  Davis,  describing  it,  "  and  that  said  defendant, 
Boyd,  then  and  there  endorsed  the  said  note  in  writing.  And 
that  said  defendant,  Davis,  then  and  there  delivered  the  note 
with  said  endorsement  thereon  as  aforesaid,  to  said  John  Crum, 
who  afterwards,  and  before  said  note  became  due  and  payable, 
duly  endorsed  same  in  writing  to  plaintiffi."  It  avers  present- 
ment at  maturity,  demand  of  payment,  protest  for  non-payment, 
"  of  all  which  said  defendant,  Boyd,  had  due  notice." 

The  answer  of  Boyd  controverts  the  allegations  in  the  com- 
plaint, except  that  it  admits  he  endorsed  a  note  made  by  Davis, 
September  25th,  1850,  and  that  he  "  received  notice  of  protest 
of  such  note,  but  denies  having  any  knowledge  or  information 
sufficient  to  form  a  belief  whether  or  not  he  received  due  notice 
of  said  protest,  and  he  therefore  controverts  the  allegation  in 
that  behalf." 

It  alleged  an  agreement  made  between  Crum  and  Davis  on 
the  5th  of  November,  1851,  to  give  Davis  six  months'  time  to 
pay  the  note,  that  Crum  was  authorized  to  so  agree,  and  that 
thereby  Boyd  was  discharged. 

It  also  sets  up  a  failure  of  the  consideration  of  the  note,  and 
that  the  plainti&  held  it  as  agents  of  Crum,  and  were  collecting 
it  for  his  benefit. 

The  new  matter  of  fihe  answer  was  put  at  issue  by  a  reply. 
The  issues  made  by  the  answer  of  Davis  need  not  be  stated. 
The  action  was  tried  on  the  26th  of  May,  1852. 

On  the  trial,  the  plainti&  (the  handwriting  of  Boyd  being 
admitted,  and  that  of  Crum  proved)  read  in  evidence  a  note, 
and  the  endorsement  thereon,  as  follows,  viz. : — 

«  $1,260."  "  New  York,  September  25th,  1850. 

"  Nine  months  after  date  I  promise  to  pay  to  the  order  of 
John  Crum,  twelve  hundred  and  fifty  dollars  at  the  Ocean 
Bank,  with  interest,  value  received. 

(Signed)  "  Eobert  Davis." 

(Indorsed)        "  Eobt.  H.  Boyd, 
John  Cetjm, 
PiBKSON  &  Co." 
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Plaintiff's  counsel  then  offered  in  evidence  the  notary's 
certificate  of  the  protest  of  the  note  and  of  service  of  notice  on 
Boyd  as  endorser.  To  this  Boyd's  counsel  objected  "  on  the 
ground  that  such  certificate  was  not  evidence  of  the  facts  con- 
tained therein,  the  defendant  Boyd  having  denied,  under  oath 
by  his  answer,  receiving  due  notice  of  non-payment  of  said  note. 
Tlie  objection  was  overruled  by  the  Judge,  and  defendant's 
counsel  excepted  thereto,  and  plaintiff's  counsel  read  said 
certificate  in  evidence.  The  certificate  showed  the  due  pre- 
sentment and  protest  of  the  note  on  the  28th  of  June,  1851, 
service  of  notice  on  Crum,  and  stated,  "  that  notice  of  protest 
was  duly  served  on  Robert  H.  Boyd,  by  leaving  the  same  with 
a  man  attending  at  his  place  of  business,  on  the  next  morning 
(30th  June)."  The  counsel  for  plaintiff  here  rested,  and  the 
defendant's  counsel  moved  for  a  non-suit  on  the  following 
grounds : — 

1st.  That  the  plaintiffs  having  received  the  note  from  Crum, 
a  prior  endorser,  could  not  recover  from  the  defendant,  Boyd, 
who  is  a  subsequent  endorser. 

2d.  That  if  the  plaintiffs  could  recover,  they  were  boxmd  to 
prove  a  consideration  passing  between  them  and  said  Crum, 
before  they  could  recover  against  defendant  Boyd,  inasmuch 
as  the  receipt  of  the  note  by  plaintiffs  from  the  prior  endorser 
was  in  itself  notice  that  the  defendant  Boyd  was  not  liable  to 
the  prior  endorser. 

3d.  That  there  was  no  evidence  that  defendants  had  received 
due  notice  of  the  non-payment  of  said  note,  or  that  the  pay- 
ment thereof  had  been  duly  demanded. 

The  motion  for  non-suit  was  reserved  for  further  considera- 
tion and  argument  at  a  general  term. 

John,  Crwm^  being  called  as  a  witness  on  the  part  of  the 
defendants,  testified  tihat  he  transferred  the  note  to  the  plaintifb 
in  February,  1851,  who  paid  for  it  in  cash,  the  amount  of  it 
less  the  legal  discount  for  the  time  it  had  to  run.  That  the 
plaintifi  knew  at  the  time  all  the  facts  in  relation  to  the  con- 
sideration  of  the  note.  That  they  were  at  the  time  owing  him 
about  $5,000,  but  when  to  become  due  was  not  stated. 

Being  cross-examined  by  plaintiffs,  testified  as  follows: — 
Since  I  parted  with  the  note  I  have  not  had  control  of  it ;  I 
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received  it  from  Davis  and  Evans ;  I  had  got  np  a  machine  for 
making  files ;  Evans  and  Davis  purchased  from  me  two-thirds 
of  that  machine ;  about  two  or  three  months  after  that  bargain 
was  concluded,  Davis  came  to  me  and  said  he  had  taken  in  a 
partner,  and  wished  to  know  if  I  would  sell  my  one-third  for 
$7,500 ;  I  agreed  to  do  so,  and  appointed  a  day  for  settlement ; 
they  agreed  to  give  $5,000  in  cash  and  balance  in  two  notes, 
one  for  $1,250  made  by  Davis,  endorsed  by  Boyd,  and  the 
other  for  like  amoimt  made  by  Evans  and  endorsed  by  Levi 
Brown ;  I  conveyed  to  them  the  one-third  and  received  $5,000 
cash  and  the  two  notes,  one  of  which,  that  endorsed  by  Boyd, 
i^  the  note  now  sued  on ;  I  had  not  at  that  time  ta  patent  for 
said  machine. 

The  defendants  then  proved  that  an  agreement,  dated  Nov. 
6th,  1851,  was  entered  into  between  Crum  of  one  Tpart,  and 
Davis  and  Evans  of  the  other,  which  recited  that  Crum  had 
obtained  letters  patent,  dated  July  1st,  1851,  and  had  assigned 
the  same  to  Davis  and  Evans  pursuant  to  the  original  agree- 
ment between  ihem,  and  by  it  they  mortgaged  to  Crum  the 
letters  patent  to  secure  the  consideration  of  the  sale  and  transfer 
to  them.  The  mortgage  was  conditioned  to  be  void,  on  pay- 
ment, within  six  months  from  its  date,  of  all  moneys  and  notes 
then  due,  and  on  payment  of  all  moneys  not  then  due,  as  they 
should  become  due,  agreed  to  be  paid,  and  given,  in  satisfaction 
of  their  purchase.  Crum  testified  that,  at  the  date  of  the  mort- 
gage, he  held  "  notes  of  Davis  and  Evans  for  $4,500,  and  the 
note  in  suit.  I  can't  say  that  all  or  any  of  them  were  due  at 
date  of  mortgage.  I  did  not  tell  Davis  that  I  had  control  of 
note  in  suit.  Boyd's  name  was  on  the  note  when  I  received  it 
from  Davis.  It  was  for  debt  of  Evans  and  Davis.  Plaintififs 
are  still  in  my  debt."  *  *  *  « I  never  had  any  authority 
to  extend  the  time  of  payment  of  this  note.  I  never  extended 
the  time  of  payment  of  this  note." 

The  note  is  not  mentioned,  or  referred  to,  in  the  mortgage 
by  any  terms  which  describe  it. 

JSobert  Dcms  testified  that,  ^'  the  note  in  suit  was  one  of  the 
notes  referred  to  in  said  mortgage,  as  being  past  due,  and  is 
(embraced  by  it." 

The  defendants  having  rested,  the  plaintiffs  proved  by  Wm. 
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H.  Tyler,  that  he  was  in  the  employ  of  John  D.  Campbell,  the 
notary  who  protested  the  note,  and  that  he  '^  served  die  notice 
of  protest  of  this  note  npon  Bobert  H.  Boyd,  on  the  30th  of 
Jane  last  (1851),  by  putting  the  same  \inder  the  door  of  his 
place  of  bosiness,  Ko.  38,  Oourtlandt  street,"  and  also  stated 
the  contents  of  the  notice. 

The  evidence  being  closed,  a  verdict  was-  ordered  for  the 
plaintifis  as  already  stated. 

J?.  />.  SiUtmoftj  for  defendant,  Boyd,  on  the  motion  for  a 
new  trial,  made  the  follov^ng  points. 

L  Assuming  that  Boyd  was  an  endorser,  there  was  no  proof, 
on  the  trial,  of  due  demand  and  notice.  1.  There  was  no  proof 
of  demand.  The  only  testimony  on  the  subject  of  demand 
was  the  certificate  of  the  notary.  That  certificate  was  inad- 
missible, because  the  defendant  Boyd  had  ^'  annexed  to  his  plea 
an  affidavit  denying  the  fact  of  having  received  notice."  (2d 
Bev.  Stat  (dd  Ed.)  p.  383.  Oarvey  t.  Fowler,  4  Sand.  665.) 
2.  If,  under  the  circumstances,  a  notarial  certificate  had  been 
admissible,  the  notary  could  only  certify  acts  done  by  himself, 
or  of  which  he  had  knowledge.  He  does  not  profess  to  have 
served  the  notice,  and  the  testimony  of  plaintiff's  witness, 
Tyler,  shows  that  he  did  not,  and  that  the  service  was  not 
made  in  the  manner  stated  in  the  certificate.  The  certificate, 
therefore,  does  not  prove  notice.  {Ketehum  y.  £arberj  4 
Hill's  E.,  at  p.  236.)  3.  The  witness,  Tyler,  shows  what  was 
the  actual  service.  He  diows  that  he  (Tyler)  served  the  notice, 
"  by  putting  it  under  the  door  of  Boyd's  place  of  business." 
This  was  not  sufficient  without  also  showing  that  it  was  so  served 
within  usual  business  hours.  If  left,  out  of  those  hours,  such 
service  would  not  be  sufficient,  unless  some  person  in  the  em- 
ployment of  defendant  were  found  there  to  receive  it  (Story 
on  Prom.  Notes,  §  815  and  note.) 

n.  Boyd  must  be  regarded  as  second  endorser.  Grum,  who 
was  payee,  and  first  endorser,  had  no  right  of  action  against 
Boyd  on  the  note.  Plaintiff  received  the  note  from  Crum. 
The  presumption  of  law  therefore  was,  that  Boyd  was  not 
liable — and  plaintiff's  receiving  the  note,  with  notice,  could  not 
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derive  from  Crum  any  title  as  against  Boyd,  which  they  knew 
that  Crum  had  not.  (Bishop  v.  Sayward^  4  Term,  470.  Her- 
rick  V.  Camum,  10  J.  E.  224,  12  J.  B.  159.  TiOrnan  v. 
Wheeler,  17  J.  K.  326.  Bradford  v.  Martm,  3  Sand.  647. 
EUia  V.  Brovm,  6  Barb.  S.  0.  R.  282.)  In  addition  tp  this  legal 
presumption,  plaintiff  had  actual  Imowledge  of  the  £Eusts. — 
(Crum's  testimony.) 

m.  Plaintiff  not  having  received  the  note  in  the  usual  course 
of  business,  and  without  notice,  it  is  open  to  all  equities.  There 
was  no  consideration.  Crum  received  the  note  for  a  patent 
which  he  professed  to  own,  whereas  he  had  no  such  patent 
— ^nor  did  he  obtain  such  xmtil  July,  1851,  a  month  after  the 
maturity  of  the  note. 

lY.  The  plaintiffs  owe  Crum  $5,000.  Their  claim  on  this 
note  has,  therefore,  been  in  effect  satisfied.  Under  no  circum- 
stances can  it  be  claimed  that  Boyd  did  more  than  promise 
to  pay  in  case  of  Crum's  default.  Instead  of  Crum's  being 
in  default,  he  is  the^creditpr  of  the  plaintiffs. 

Y.  The  verdict  should  be  set  aside,  and  judgment  be  given 
for  the  defendants. 

E.  S.  Van  Winkley  for  plainti£&,  made  the  following  points. 

L  Boyd  was  liable  on  the  note  as  an  endorser.  {Seaiury  v. 
Hwngerfidd,  2  HiU.  80.  :HaU  v.  Neuxxmb,  3  Hill.  233.) 
And  no  particular  form  is  requisite  under  the  code,  which  re- 
quires merely  a  statement  of  the  facts. 

IL  The  plaintiflfe,  having  taken  the  note  in  good  faith,  for 
value,  before  maturity,  are  entitled  to  recover  against  Boyd. 
{Sunft  V.  Tysm,  16  Peters,  1.  Bailey  on  Bills,  550.  Meeker- 
eon  V.  Sowardy  19  John.  113.  Braman  v.  MesSy  13  J. 
R.  52.) 

in.  The  writing  of  the  guarantee  on  the  back  of  the 
note  after  maturity,  and  under  the  circumstances  detailed, 
did  not  invalidate  liie  note,  the  words  having  been  again 
erased  before  the  action  was  brought.  {Josselyn  v.  AmeSy 
3  Mass.  E.  274.  JST&vins  v.  J)e  Qrwndy  15  Mass.  R.  436. 
Neoiee  v.  Birdy  11  Mass.  436.  Wwring  v.  Smythy  2  Barb. 
Ch.  119.) 
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IV.  The  defendant,  Boyd,  not  having  denied  receipt  of  no- 
tice of  protest  in  his  answer,  the  certificate  of  the  notary  was 
sufficient  evidence  of  presentment  and  notice.  (2  Revised  St 
.212  (2d  Edition) ;  Laws  of  1833,  Ch.  271,  §  8.)  At  all  events 
the  evidence  of  Tyler  is  conclusive. 

V.  If  defects  in  testimony  on  plaintiffs'  part  are  supplied, 
even  after  a  motion  for  non-silit,  the  court  will  not  disturb  the 
case.  {Jackson  v.  Leggetty  7  Wend.  377.  Colvin  v.  Burnet^ 
2  HilL  620.) 

YL  There  must  be  judgment  in  favor  of  the  plaintifb  for 
the  amount  of  the  verdict,  interest  and  costs. 

Campbell,  J. — ^Boyd  was  liable  on  the  note  as  endorser.  The 
cases  cited  by  the  defendant's  counsel  are  those  where  the 
action  is  brought  by  the  payee  or  first  endorser,  against  a  sub- 
sequent endorser,  or  when  suit  is  confessedly  for  the  benefit  of 
payee  or  the  endorser. 

We  do  not  think  there  is  anything  in  this  case  tending  to 
show  that  the  plaintiffs  are  not  bond  fide  holders  for  full  value, 
and  they  appear  to  have  relied  on  the  endorsement  of  the  de- 
fendant Boyd  when  they  discounted  the  note. 

The  certificate  of  the  notary  we  think  was  sufficient.  Laws 
of  1833,  §  8,  chapter  271,  make  such  certificate  presumptive 
evidence  of  the  facts  contained  in  it,  unless  the  defendant 
shall  annex  to  his  plea  an  affidavit  denying  the  fact  of  having 
received  notice.  Here  the  defendant  expressly  admits  in  his 
answer  that  he  received  notice,  but  denies  that  he  has  sufficient 
knowledge  or  information  to  form  a  belief  whether  he  received 
due  notice.  If  we  concede  that  the  mere  answer  may  stand  in 
place  of  the  affidavit  required  by  the  statute,  we  do  not  think 
it  meets  the  requirements  of  the  law.  The  answer  does  not 
deny,  but  expressly  admits  the  receipt  of  notice.  The  certifi- 
cate states  that  notice  was  duly  served,  and  it  was  presumptive 
evidence  of  that  fact. 

It  was  not  necessary  in  this  view  for  the  plaintiff  to  have 
called  the  witness  Tyler. 

The  fact  that  the  plaintiffs  are  indebted  to  Crum,  the  payee 
and  first  endorser,  we  do  not  think  material.  It  nowhere 
appears  how  that  indebtedness  arose  or  whether  the  money  ia 


40  CASES  Df  THE  SrTERIOB  OOUSI. 

FSenoB  t.  Bojd. 

doe.    For  an^^t  that  aj^>eais  it  may  be  a  mortgage  debt^ 
not  due. 

BoswoBTH,  J. — The  plaintiff  are  entitled  to  judgment  on  the 
Terdict 

As  to  certain  points  there  can  be  no  controTersy.  Bojd  en- 
dozBed  the  note  at  the  request  of  Dayis,  that  it  might  be  de- 
livered to  CnmL  It  was  so  delivered:  no  fraud  was  practised 
by  Cmm  on  Davis,  nor  did  he  make  any  warranty  which  has 
been  broken.  Davis  knew  when  he  gave  the  note,  that  a 
patent  had  not  then  been  obtained*  One  was  subsequently  ob- 
tained by.Crum,  and  assigned  by  him  to  Davis  and  Evans, 
which  assignmeut  they  accepted  as  performance  by  Oram  of 
his  promise  to  them.  As  between  Davis  and  Oram  the  note 
was  made  on  a  good  consideration ;  and  Boyd,  in  the  most 
&vorable  aspect  of  the  case  for  him,  was  an  endorser  for  the 
general  acconunodation  of  Davis,  the  maker :  his  endorsement 
has  not  been  misapplied.  The  note  was  negotiated  to  the 
plaintiff  before  maturity,  for  full  value.  They  are  therefore 
entitled  to  recover  against  Boyd,  as  endorser,  if  he  has  been 
properly  charged  as  such. 

^e  defendant  Boyd,  in  his  first  point,  erroneously  states,  as 
a  ground  for  the  inadmissibility  of  the  note's  certificate  to 
prove  demand  of  payment,  that  Boyd  had  "  annexed  to  his 
plea  an  affidavit  denying  the  fact  of  having  received  notice." 

The  answer  admits  escpressly  "  receiving  notice  of  protest  of 
such  note,''  but  alleges  the  want  of  sufficient  knowledge  "to 
form  a  belief  whether  or  not  he  received  due  notice  of  said 
protest."  The  notary's  certificate  was  therefore  competent 
evidence  of  any  facts  contained,  and  by  law  authorized  to  be 
stated,  in  it.  It  shows  due  presentment  of  the  note,  demand  of 
payment,  failure  to  pay  it,  and  protest  of  it,  for  non-payment. 

Next,  as  to  the  service  of  notice  of  the  protest  on  Boyd. 
Tyler  testifies  to  serving  a  notice  in  proper  form,  and  on  the 
right  day,  by  leaving  it  at  Boyd's  place  of  business.  He  served 
it  by  putting  it  under  the  door,  and  does  not  state  whether  it 
was  served  in  the  morning  before  the  store  was  opened,  or  at 
evening  after  it  was  closed,  nor  whether  the  store  was  open  or 
el<5sed  iit  the  time  of  th^  service.    Such  evidence,  standing 
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alone,  would  be  unsatisfactory,  and  perhaps  insufficient.  Sut 
Boyd  admits  receipt  of  the  notice,  and  does  not  deny  that  he 
received  it  on  the  day  it  was  served.  The  testimony  of  Tyler 
and  Boyd's  admission,  together  furnish  sufficient  primd  fade 
evidence  of  due  service  of  notice  of  protest  on  Boyd :  and  that 
he  received  on  the  day  on  which  it  might,  legally,  have  been 
served. 

Whether  Boyd,  as  between  Crum  and  himself,  is  to  be  re- 
garded as  first  or  second  endorser,  is  of  no  consequence  in  this 
suit.  He  is  an  endorser  who  has  been  regidarly  charged  as 
such,  and  the  plaintiffs  are  holders  for  value.  One  who  en** 
dorses  for  the  general  accommodation  of  the  maker,  or  payee 
of  a  note,  is  liable  to  a  holder  for  a  value,  taking  it  before  ma- 
turity, though  the  holder  knew  when  the  note  was  transferred 
to  him  that  the  endorsement  was  an  accommodation  one. 

The  fact  that  the  plainti£&  were  indebted  to  Crum  at  the 
time  they  bought  the  note  in  the  sum  of  $5,000,  and  that  they 
were  indebted  to  him  when  this  action  was  tried,  is  neither  a' 
legal  nor  an  equitable  defence  to  Boyd.  It  does  not  appear 
that  such  indebtedness  was  due  when  this  action  was  com- 
menced, so  that  it  could  have  been  set  off  by  Crum,  if  he  had 
been  sued.  And  no  such  defence  is  set  up  in  Boyd's  answer. 
The  nearest  approach  to  such  a  defence  is  foimd  in  the  allega- 
tions that  the  note  was  never  negotiated  to  the  plainti£&,  that 
they  paid  Crum  no  consideration  for  it,  that  Crum  delivered  it 
to  tiiem,  to  be  collected  by  them  for  him  as  his  agents.  These 
allegations  are  disproved  by  uncontradicted  testimony,  given 
by  a  witness  called  by  Boyd. 

If,  as  between  Boyd  and  Crum,  the  former  is  to  be  treated 
as  last  endorser,  and  therefore  entitled,  on  paying  the  note,  to 
maintain  an  action  against  Crum,  there  is  no  allegation  of  his 
being  unable  to  pay  it^  or  of  there  being  the  slightest  risk  of 
Boyd's  ability  to  collect  it  from  him. 

All  questions  as  to  the  effect  of  writing  the  guaranty  on  the 
note,  over  the  name  of  Boyd,  having  been  expressly  waived  by 
him  on  the  argument,  it  is  unnecessary  to  consider  them.  The 
motion  by  Boyd,  for  a  new  trial,  should  be  denied. 

Ehbcbt,  J.,  concurred.  Motion  for  a  new  trial  denied.  Judg- 
ment for  plaintiff,  with  costs. 
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William  C.  BisiNa  v.  Kshemiah  Dodgb. 

No  action  can  be  maintained  by  a  father  to  recorer  damages  for  the  removal 
of  hifl  infant  child  so  as  to  prevent  the  production  of  the  body  of  the  child 
upon  a  habeas  corpus,  when  it  appears  the  father  had  not  an  absolute  right  to 
the  custody  of  the  child,  and  that  the  child  was  incapable  of  rendering  any 
services  of  value. 

If  the  conduct  of  the  defendant,  in  the  removal  of  the  child,  amounted  to  a 
violation  of  the  provisions  of  the  R.  Stat  (2  R.  S.,  p.  572)  he  is  liable  to  be 
prosecuted  for  a  misdemeanor,  but  is  not  liable  to  a  civil  action  uhless  special 
damage  is  shown.    No  such  action  is  given  by  the  statute. 

Upon  these  grounds  judgment  for  the  ^defendants. 
(Before  Duxa  and  Boswosth,  J.J.) 
February  16 ;  February  26,  1868.» 

This  action  was  brought  by  the  plaintiflF,  as  father  of  "Wm. 
C.  Kising,  Jr.,  a  minor,  between  7  and  8  years  of  age,  to  reco- 
ver of  the  defendant  damages  alleged  to  have  been  sustained, 
being  the  costs  and  expenses  of  proceedings  by  Habeas  Corpus 
to  obtain  possession  of  the  child,  and  also  the  value  of  the  ser- 
vices of  the^shild,  whom,  as  the  complaint  alleged,  the  defendant 
removed  from  the  state  to  prevent  his  being  brought  up  on  the 
Habeas  Corpus^  and  delivered  to  his  father,  the  plaintiff. 

The  plaintiff  married  a  daughter  of  defendant.  About  three 
years  before  this  action  was  commenced  the  plaintiff  and  his 
wife  separated.  She  continued,  with  her  two  children,  from 
that  time  to  live  in  the  city  of  New  York,  with  her  father,  the . 
defendant.  The  plaintiff  went  south,  and  was  residing  in 
Charleston,  S.  0.,  when  this  action  was  brought.  He  came  to 
this  state,  and  demanded  of  defendant  the  boy.  The  boy's 
mother  being  then  in  Connecticut,  the  defendant  sent  the  boy 
to  her.  The  plaintiff  procured  a  Habeas  Corpus  to  be  served 
on  the  defendant,  requiring  him  to  produce  the  body  of  the 
boy.  The  defendant  made  return  that  the  boy  was  nQt  in  his 
custody,  nor  under  his  control,  and  the  writ  was  dismissed. 
The  plaintiff  then  brought  this  action  to  recover  inoneys  fruit- 
lessly expended  in  and  about  prosecuting  the  writ  of  Habeas 

•^  Vide  The  People  y.  Jtoee  Fcurker,  1  Ihier  709. 
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Corpus^  alleging  that  the  defendant,  with  intent  to  elude  the 
service  of  said  writ,  and  to  avoid  the  effect  thereof,  transferred 
the  custody  of  the  child,  and  removed  him  out  of  the  state. 
Plaintiff  also  sought  to  recover  for  loss  of  the  service  of  his  child. 

Mr.  Justice  Campbell,  before  whom  the  action  was  tried,  "  de- 
cided that  the  plaintiff  could  not  recover  under  that  part  of 
his  complaint  which  related  to  a  deprivation  of  the  Habeas 
Corpus  and  his  expenses  thereon,  but  only  on  that  part  relating 
to  the  abduction  of  tlie  child  and  the  loss  of  services ;  to  which 
decision  the  plaintiff's  counsel  excepted.  The  defendant  ex- 
cepted to  any  action  upon  the  complaint  after  the  judge  had 
decided  that  the  statute  gave  no  cause  of  action  on  the  Habeas 
Corpus^  unless  the  complaint  was  amended,  which  exception 
was  noted. 

^'The  defendant  called  as  a  witness, 

^'  Lv^  Leadbeaier^  who  being  duly  sworn,  says :  I  am  the 
daughter  of  the  defendant ;  plaintiff  is  my  brother-in-law ;  the 
plaintiff  and  his  wife  separated  about  three  years  since,  and 
she,  with  her  children,  has  lived  with  my  father  since,  and  the 
plaintiff  and  his  wife  since  the  separation  have  had  no  inter- 
course together. 

"The  judge  charged  the  jury  that  the  plaintiff  could  not 
recover  for  any  expenses  incurred  by  him  in  obtaining  a  Habeas 
CorpuSj  &c.,  that  if  the  defendant  did  not  obey  l£e  writ  as 
claimed  the  statute  gave  a  remedy  by  indictment,  and  that  the 
plaintiff  could  not  recover  in  this  action  damages  from  the  de- 
fendant for  such  disobeying,  even  if  proved  guilty. 

"  To  which  portion  of  the  charge  the  counsel  for  the  plaintiff 
excepted.  The  judge  further  charged,  that  if  the  plaintiff  was 
entitled  to  recover  at  all,  it  would  be  only  for  the  services  of 
the  child.  And  that  it  appeared  that  up  to  the  time  of  the 
demand  made,  the  child  and  its  mother  had  lived  at  the  de- 
fendant's house,  the  child  being  in  the  custody  of  its  mother; 
and  that  the  defendant,  on  the  demand  being  made  of  him,  had 
,at  once  placed  it  again  in  the  mother's  custody,  from  whom  he 
had  received  it ;  the  plaintiff  had  not  proved  tiie  value  of  any 
services,  nor  shown  that  the  child  was  capable  of  rendering  any 
services  of  value ;  still,  if  the  child  was  capable  of  rendering 
any  services,  the  plaintiff  may  be  entitled  to  recover  for  such 
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services  intermediate  the  demand  and  the  restitution  of  the 
child  to  its  mother.  The  judge  declined  giving  any  further 
instructions  to  the  jury  as  to  whether  they  should  find  only 
nominal  damages,  or  whether  they  might  find  exemplary  dama- 
ges. To  all  which  the  counsel  for  the  plaintiff  excepted.  And 
the  jury  found  a  verdict  for  the  defendant;  and  in  pursuance 
of  provisions  of  §  265  of  the  code,  the  judge  ordered  this  case 
to  be  first  heard  at  a  general  term." 

Mr.  A.  Ih/eUj  for  plaintiff,  insisted — 

I.  The  judge  erred  in  deciding  at  the  trial,  and  charging  the 
jury  subse<juently,  that  the  plaintiff  could  not  recover  dama- 
ges for  the  wrongful  acts  of  the  defendant,  whereby  ho  had 
been  deprived  of  the  benefit  of  the  Habeas  Corpus  issued  for 
the  purpose  of  getting  the  custody  of  his  child,  nor  for  his  ex- 
penses thereon,  and  in  searching  for  the  child.  1.  The  plain- 
tiff, the  father  of  the  child,  by  the  law  of  nature  and  of  man, 
is  the  legal  custodian,  and  has  a  paramount  right  to  the  custody 
of  his  child.  (1  Black  Com.  478-9 ;  id.  408,  418,  420,  422, 
424,  425.)  2.  The  mother's  right  is  only  that  of  affection  and 
duty  from  the  child ;  and  is  subordinate  to  that  of  the  father. 
(1  Black  Com.  453,  478-9,  408,  418 ;  Bwrry  v.  Mercdn^  3d 
Hill,  407 ;  PeopU  v.  PiMow,  1  Sandf.  E.  672.)  3.  The  father 
had  no  right  to  delegate  his  right  or  his  child's  custody  to 
another ;  and  if  he  had,  the  instant  he  demanded  that  custody 
be  revoked  that  authority,  and  had,  eo  instantly  an  absolute 
right  to  the  custody  of  the  child  against  all  the  world.  {Barry 
V.  Meroein,  supra,  6th  East,  221 ;  10  Vesey,  jun.,  58-9.)  4. 
The  mother,  if  ever  she  have  the  right  to  the  custody,  cannot 
delegate  that  right  to  another,  semble  People  v.  Merceitij  3d 
Hill,  410, 411 ;  much  less  can  a  right  received  from  the  wife  be 
set  up  in  hostility  to  the  father's  right  by  a  stranger.  5.  It 
was  therefore  the  duty  of  the  defendant,  on  demand,  to  deliver 
the  child  to  the  father,  (a  subsequent  delivery  to  the  mother  is 
no  excuse) ;  and  the  refusal  to  do  so  subjects  him  to  a  special 
action  for  all  the  consequences  thereof.  6.  The  defendant  hav- 
ing parted  with  the  custody  of  the  child,  and  taken  the  child 
to  Coimecticut,  as  alleged,  the  act  was  wrongful  at  common 
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law ;  and  the  defendant  having  by  that  wrongful  act  deprived 
the  plaintiff  of  a  legal  right,  to  wit,  the  right  to  the  writ  of 
Haheoi  CorpuB^  is  answerable  for  the  expenses  of  the  Habeas 
Corpus^  and  the  expenses  of  endeavoring  to  regain  its  custody, 
which  are  claimed  as  special  damages  in  the  complaint.  7. 
Although  a  man  is  not  always  liable  to  another  for  the  conse- 
quences of  his  acts,  it  is  only  so  when  the  act  producing  the 
injury  was  not  wrongful  per  se^  but  it  was  the  exercise  of  a  right 
by  the  defendant ;  in  such  case  only  is  it  damnum  absque  i/njvr 
rid,  {Raddiffe  Ex.  v.  Mayor^  dkc.^  4  Comstock,  200.)  Nor  is 
it  necessary  that  malice  sljiould  exist ;  it  is  sufficient  if  there  be 
a  wrong  apd,  an  injury.  {Fatter  v.  Charles^  4th  M.  &  P.  615, 
741 ;  6  Bing.  896 ;  7  Bing.  106;  Padey  v.  Freeman,  3  T.  R 
51 ;  Gomyn's  Dig.,  ^'  Action  upon  the  Case,"  A.,  p.  278 ;  Bol. 
109, 1, 15.)  8.  The  action  is  not  brought  upon  the  statute,  the 
act  of  the. defendant  was  a  wrong,  even  if  the  statute  had  not 
made  it  an  offence,  and  even  if  it  were  not  a  wrong  without 
the  statute ;  the  rule  that  an  offence,  mdlvnn  prohihibim,  is  con- 
fined in  its  punishment  to  the  statute  creating  it,  does  not  for- 
bid an  action  for  the  consequences  of  the  illegal  act,  where 
actual  damage  is  proved ;  it  only  forbids  an  action  for  damages 
in  cases  where  a  penidty  is  given  eo  nondne  by  the  statute  to 
the  party  aggrieved,  in  which  caseB  the  penalty  alone  can  be 
recovered.  (See  cases  cited  under  7th  and  9th  subd.,  Sad- 
more  V.  Smith,  13  John.  B.  322,  and  cases  there  cited  show 
this  to  be  the  rule.  1  Kent  Oomm.,  7th  ed.,  517,  et  in  notis  ;  2 
R.  S.  562,  §  76 ;  Cook  v.  Dwby,  4  Munf.  444.)  The  act  of 
the  defendant  was  pleaded  according  to  the  wording  of  the 
statute,  only  to  show  that  in  addition  to  the  wrong  itself  at 
common  law,  it  was  also  made  an  offence  by  statute.  Enough 
is  stated  in  the  complaint  without  the  statute ;  it  is  alleged  that 
he  took,  &c.,  the  child  out  of  the  state,  &c.,  which  is  entirely 
dehors  the  statute.  (Even  at  common  law  it  is  a  misdemeanor 
to  take  a  child  from  its  father's  possession ;  Andrews,  312.) 
We  had  a  perfect  right  of  action,  had  the  statute  never  been 
passed.  (Sedgwick  on  Damages,  20  to  34 ;  OhamAerlame  v. 
Chester  R.  Co.,  1  Exch.  K  870 ;  Kaine's  Prin.  Eq.  181-2,  6 
Hill,  466 ;  HaUet  v.  JSToinon,  4  Johns  B.  290.)  10.  The  ex- 
penses of  the  Habeas  Corpus,  and  other  ejqienaes  searching  for 
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the  child,  were  recoverable  as  special  damages,  consequent 
upon  the  abduction  of  the  plaintiff's  child,  in  addition  to  the 
loss  of  his  services  and  companionship,  and  the  matter  in  the 
complaint  on  this  latter  subject  was  necessarily  set  out  to  show 
this  special  damage.  {Woert^.  JenMnSjli  Johns.  E.  352; 
JFbrd  V.  Monrodj  20  Wend.  210 ;  Whitney  v.  Hitchcock,  4 
Denio,  63 ;  C(mden  v.  Wright,  24  Wend.  429.)  In  the  two 
last  cases  no  special  damages  were  proved,  and  the  act  was  a 
tresspass  for  which  the  child  could  recover,  which  is  not  the 
case  here. 

n.  The  judge  erred  in  all  that  part  of  the  charge  after  the 
word  "guilty."  The  charge  was  calculated  to  deprive  the 
jury  of  any  guide  whatever  in  assessing  the  damages.  1. 
No  proof  was  necessary  of  any  acts  of  service,  or  the  child's 
.  capacity,  nor  their  value.  The  slightest  acts  of  service  were 
suiSicient,  of  which  the  child  could  legally  be  presumed 
to  be  capable;  the  law  does  not  measure  the  value  of 
cheerful  services,  which  are  prompted  by  affection,  in  the 
same  scale  as  those  which  are  sullenly  doled  out;  proportioned 
to  the  expected  compensation ;  as  examples  of  this,  are  the 
familiar  cases  of  seduction  and  criminal  conversation,  in  the 
latter  of  which  fihe  loss  of  the  con8(>rtivm  alone  is  sufficient ; 
and  we  expressly  aver  we  lost  the  "society"  of  the  child.  The 
principle  is  the  same  in  all  the  cases ;  the  act  of  the  defendant 
was  a  wilful  violation  of  the  plaintiff's  rights,  and  justly  en- 
titled the  plaintiff  to  exemplary  damages.  (21  Wend.  79.  4 
Oomstock,  75.  Sedgwick  on  Damages,  20  to  34,  38, 47,  65,  79, 
81 ;  cases  in  note  to  p.  90 ;  453  to  467,  663,  et  seq.  Bennett  v. 
Zachjooody  20  Wend.  223.  Mwrimez  v.  Orueber,  3  Scott  N. 
R.  886.)  2.  As  before  shown,  the  delivery  td  the  mother  was 
no  excuse,  and  plaintiff  was  entitled  to  damages  up  to  the  time 
of  trial,  if  not  till  the  child's  majority.    See  cases,  mpra. 

m.  It  is  no  objection  to  this  case  that  it  is  one  of  the  first 
impression ;  if  it  can  be  sustained  on  well  established  princi- 
ples, it  is  sufficient  {Aehby  v.  White,  1  Bro.  Cases  Pari.  62. 
Ald/ridge  f .  Stmfoeswnt,  1  Hall  E.,  p.  215.  Dyett  v.  PendU- 
ton,  8  Cow.  277.  Chapmkm  v.  Peckergia,  2  Wills.  146. 
Wvnmuyre  v.  Oreenough,  WiUes.  677.  Pasley  v.  Freemcm,  3 
T.  R.  61.     Sauthux/rd  v.  V<m  Pett,  3  Barb.  S.  C.  R.  347. 
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Drew  Y.  CouUon^  1  East,  563  a.    MHward  t.  Sargent^  1  East 
577  n.) 

IV.  The  verdict  was  against  evidence,  and  wrong  in  any 
event ;  the  plaintiff  was  entitled  to  nominal  damages  at  any  rate. 

A.  J.  Vanderpodj  for'defendant,  made  and  argued  the  follow- 
ing points. 

I.  The  conrt  was  correct  in  rejecting  the  demands  connected 
with  the  Habeas  Corpus.  1.  The  statute  [2  R.  S.  572,  orig.  pag- 
^^gy  §  7^]  g&^^  A  remedy  by  indictment,  and  there  was  no  action 
at  common  law  for  eluding  a  writ  of  habeas  corpus,  although 
one  for  false  return  exists.  2.  §  76  controls  (if  any),  because 
writ  was  served  10th  Sept,  while  child  left  respondent  9th 
Sept  3.  Where  no  remedy  existed  at  common  law,  the  sta- 
tute remedy  is  alone  to  b6  pursued.  (Dwarris  on  Statutes,  678, 
679.  Ahny  v.  Hanris^  5  John.  175.  Stafford  v.  IngersoU^  3 
Hill.  38.)  4.  Whenever  an  action  has  been  allowed,  concur- 
rent with  the  pursuit  of  the  statute  remedy,  it  was  permitted 
upon  the  principle  that  the  statute  gave  an  incomplete  remedy. 
But  in  this  case,  the  portion  of  the  action  allowed  by  the  court 
j>er  quod  crniisit  serviti/um^  was  complete  in  its  remedy. 

n.  Assuming  that  there  exists  an  accumulative  remedy  upon 
the  Habeas  Corpus^  the  writ  was  void.  Application  for  the  writ 
was  made  to  a  justice  of  the  Common  Pleas  of  this  county, 
when  prisoner  was  detained,  if  at  all,  in  Newtown,  Queens  Co. ; 
and  this  £Etct  appellant  knew  before  applying  for  the  writ.  The 
ofScer  to  whom  application  is  made  must  have  jurisdiction  of  a 
prisoner  in  his  county  excepting,  &c.,  &c.  (see  2  R.  S.  564, 
orig.  paging ;  Notes  on  Hab.  Corp.,  4  Hill.  652),  and  appel- 
lant's writ  was  not  within  the  statute  exception. 

HI.  The  court  left  to  the  jury  to  say  whether  the  child  was 
capable  of  rendering  services,  and  if  so,  their  value.  The  jury 
found  the  child  was  incapable  of  rendering  services. 

lY.  The  charge  that  loss  of  service  was  the  gist  of  the  action, 
and  that  the  services  must  be  proven,  is  sustained  by  the  reason 
of  the  law  and  the  cases.  (Reeves'  Domestic  Relations,  291 ; 
2  Kent,  195.  Leading  case  of  Hall  v.  SoUwndery  4  B.  &  0. 
660.     Weedon  v.  Timbrel^  5  T.  R  857.) 
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BoflwoBTH,  J. — ^The  jury  found  that  the  child  was  incapable 
of  rendering  service :  So  far  as  the  right  to  maintain  the  action 
depends  npon  proof  of  special  damage  resulting  from  the  loss 
of  service  of  the  child,  the  existence  of  the  right  is  disproved 
by  the  verdict  of  the  jury. 

The  father  has  no  property  in  the  child,  and  no  action  has 
accrued  from  an  unautiiorized  removal  of  his  property. 

Primd  facie  he  has  a  right  to  the  legal  custody  of  the  child, 
and  where  no  special  reasons  are  shown  to  induce  a  court  to 
act  otherwise,  it  will  award  to  him  the  custody  and  require 
the  child  to  be  restored  to  him.  (18  Wend.  637.  id.  17.  3d 
Hill  405.)  But  the  court  will  not  under  all  circumstances 
interfere,  and  take  a  child,  though  under  fourteen  years  of  age, 
from  the  possession  of  a  third  person,  and  deliver  it  over  to  the 
father  against  the  will  of  the  child.  If  the  infant  is  com- 
petent to  declare  an  election,  the  officer  before  whom  it  is 
brought  on  Haheas  Corpvs^  will  allow  it  to  go  witl\that  one  of 
the  parents  with  whom  it  prefers  to  reside.  If  the  infant  be 
too  young  to  form  a  judgment,  the  court,  in  some  cases,  will 
exercise  its  judgment  for  the  infant,  so  far  at  least  as  to  refuse 
to  make  an  order  that  it  be  delivered  to  the  party  seeking  to 
qbtain  a  change  of  custody.  (2  Kent's  Com.  194 ;  4  J.  Ch.  B. 
80.) 

The  Bevised  Statutes  provide  that  when  any  husband  and 
wife  shall  live  in  a  state  of  separation  without  being  divorced, 
and  shall  have  any  minor  child  of  the  marriage,  the  wife,  if  an 
inhabitant  of  this  state,  may  apply  to  the  Supreme  Court  for  a 
Habeas  Corpus^  to  have  such  minor  child  brought  before  it, 
and  on  the  return  of  the  writ,  and  on  due  consideration,  may 
award  the  charge  and  custody  of  the  chUd  to  the  mother  for 
such  time,  under  such  regulations  and  restrictions,  and  with 
such  provisions  and  directions,  as  the  case  may  require.  (2  R. 
S.  194,  §  1,  2.) 

An  officer  before  whom  such  a  child  should  be  brought  on 
Habeas  Corpus^  might  properly  refuse  to  make  an  order  requir- 
ing the  modier  to  deliver  it  to  the  father,  on  a  state  of  facts 
being  shown  which  might  induce  the  Supreme  Court  to  take  it 
from  the  father  and  award  it  to  the  charge  and  custody  of  the 
mother. 
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In  this  case  the  husband  and  wife  had  been  living  separate 
and  undivorced  for  oyer  three  years  prior  to  the  issuing  of  the 
Habeas  Corpus.  His  wife  and  her  two  children  went  to  reside 
with  her  father,  the  defendant.  The  plaintiff  went  to  South 
Carolina  and  continued^  to  reside  there.  For  aught  that  appeara 
in  the  case,  the  support  and  maintenance  of  herself  and  children 
had  been  devolved  upon  the  defendant  and  borne  by  him. 
The  wife  and  children  remained  in  this  state.  The  defendant 
left  it  and  remained  out  of  it. 

For  aught  that  affirmatively  appears,  the  father  was  a  fit 
person  to  have  charge  of  the  child.  And  for  aught  that  appears 
the  mother  was  equally  fitted  for  the  trust,  and  had  discharged 
its  duties,  with  a  wise  regard  to  her  son's  present  and  future 
hi^pineas.  Is  it  clear  that  on  these  facts,  the  child  would  have 
been  taken  from  the  mother  and  delivered  to  the  father?  Is 
there  not  some  evidence  of  abandonment,  not  in  the  offensive 
sense  of  the  term,  but  practically,  of  all  care  over  and  provision 
for  him? 

If  the  judge  issuing  the  Habeas  Carpus^  might  in  the  proper 
exercise  of  his  discretion  have  refused  to  interfere,  the  plaintiff 
failed  to  show  any  strict  right  to  the  actual  custody,  which  has 
been  interfered  with  by  the  defendant. 

The  defendant  was  not  bound  to  bring  the  child  to  the  city 
on  the  demand  of  the  plaintiff,  nor  to  retain  it  in  his  custody. 
The  most  that  cpuld  be  required  of  him,  under  any  circum- 
stances, was  non-interference.  He  made  no  claim  to  the 
custody,  he  merely  permitted  the  child  to  be  at  his  house. 

The  only  act  of  which  complaint  can  be  made,  is  his  taking 
of  the  child  to  Connecticut  and  leaving  it  with  the  child's 
mother,  with  whom  the  plaintiff  left  it  on  quitting  the 
state. 

If  such  an  act  falls  within  the  prohibition  contained  in  either 
the  61st  or  62nd  section  of  2  R.  S.  572,  it  is  enough  to  say,  that 
the  statute  which  creates  the  offence,  prescribes  the  punish- 
ment No  civil  action  lies  to  recover  the  expenses  incurred 
in  issuing  and  attempting  to  execute  the  Habeas  CcrpuSj 
where  no  special  damage  is  shown  to  have  resulted  from  the 
removal. 

And  as  the  jury  found  the  child  was  incapable  of  rendering 

D.— n.  4 


80  OASES  IN  THE  8UPEKI0E  COUBT. 

Hairiflon  y.  Wood. 

any  service,  the  new  trial  should  not  be  granted,  in  this  parti- 
cular case,  for  the  reason  that  the  facts  appearing  on  the  trial 
present  a  case,  on  which  the  judge  issuing  the  Habeas  CorpuSj 
might  properly  have  refused  to  interfere,  and  change  the 
custody  of  the  child.  The  motion  for  a  new  trial  must  be 
denied,  and  a  judgment  entered  for  the 'defendant 


Hakrisok  v.  Wood. 


Jadgxnent  for  the  defendant  upon  a  diimiiial  of  the  complaint^  in  an  aetion  at 
law;  is  no  bar  to  a  subeeqnent  action  by  the  plaintiff  for  the  same  eaiue. 
(Before  Dukb,  Cakpbxll»  and  Boswoets,  J.J.) 
February,  18;  February,  2fi, 

Affeal  from  a  judgment  at  special  term  in  favor  of  the 
plaintiff. 

The  action  was  to  recover  damages  for  an  assault  and  battery, 
and  was  tried  before  the  Chief  Justice  and  a  jury  in  October, 
1852. 

The  answer,  after  denying  the  assault  and  battery,  set  up  as 
a  defence,  that  the  plaintiff  in  May,  1850,  had  commenced  an , 
action  in  the  Supreme  Court  for  the  identical  cause  of  action 
set.  forth  in  the  complaint ;  that  an  issue  of  fact  was  joined 
thereon,  and  the  same  Was  brought  to  trial,  and  a  judgment 
.rendered  against  the  plaintiff  in  favor  of  the  defendant  The 
record  of  this  judgment  was  produced  upon  the  trial,  and  it 
appearing  that  the  judgment  was  for  the  dismissal  of  the  com- 
plaint by  default,  the  Chief  Justice  overruled  the  defence.  Upon 
the  testimony  the  jury  foimd  a  verdict  in  favor  of  the  plain- 
tiff for  $240.  The  counsel  for  the  defendant  having  excepted 
to  the  ruling  of  the  Chief  Justice,  the  only  question  now  was 
whether  the  exception  was  well  taken. 

E.  ScmSford^  for  the  defendant,  insisted  that — 

The  judgment  for  the  defendant  in  the  Supreme  Court  barred 


NEW  YORK— FEBRUARY,  1853.  61 

HarriAoo  v.  Wood 

a  subsequent  action  between  the  same  parties  for  the  same  cause 
of  action. 

The  plaintiff  had  an  opportunity  to  litigate  his  difficulty 
with  the  defendant  in  a  tribunal  of  his  own  selection,  and  the 
judgment  of  that  tribunal  should  be,  and  is,  final  and  conclu- 
sive upon  aU  matters  that  could  have  been  litigated  in  that 
action.  If  the  plaintiff  chose  another  court  in 'which  to  try 
his  cause  of  action,  he  should  have  voluntarily  withdrawn  his 
action  in  the  Supreme  Court,  and  not  suffered  the  judgment  of 
the  court  to  be  rendered  against  him. 

The  counsel  cited  Le  Chien  v.  Chuvemefu/r^  1  John  Ca.  492. 
Ogiifwry  v.  Lafarge^  2  Comst  113.  Brown  v.  EnJbwry^  8 
Comst  511. 

c/1  Edgar  J  for  the  plaintiff,  contended  that — 

L  The  disposal  of  the  former  suit  was  not  such  as  to  deter- 
mine the  rights  of  the  parties.  1.  The  dismissal  of  the  com- 
plaint in  that  suit  was  by  an  order  upon  motion,  which  did 
not  operate  as  a  verdict  and  judgment  to  conclude  the  rights 
of  the  parties.  (3  Code  Reporter,  241  and  37.  6  Pr.  Bep.,  p. 
30.)  2.  The  judgment  in  the  first  case  must  be  viewed  in  the 
same  light  widi  a  judgment  as  in  case  of  nonsuit  (6  Pr.  Bep., 
p.  218.)  3.  The  determination  of  the  first  action  was  equiva- 
lent to  a  nonsuit ;  and  the  costs,  in  that  case,  were  paid  before 
a  second  action  was  commenced. 

n.  To  bar  a  recovery  in  a  second  action  for  the  same  cause, 
it  must  appear  not  only  that  the  same  questions  were  in  issue 
in  a  former  suit,  but  also  that  they  were  distinctly  considered 
and  passed  upon  in  such  suit.  (  Wood  v.  Jackson^.  8  Wendell, 
p.  35.  Zawrence  v.  Stmty  10  Id.  84.  Yotmg  v.  HiimrnsUy 
2  Hill.  481.  MoKnigkt  v.  DurUop,  4  Bar.  Su.  Bep.  86. 
Q^acJcenbu8h  v.  EKUj  5  Id.  469.) 

m.  There  is  no  evidence  that  the  facts  of  the  case  had  ever 
previously  been  passed  upon,  or  in  question  before  a  court 
or  jury. 

lY.  The  judgment  should  be  affirmed,  with  costs. 

Bt  the  Coust. — The  dismissal  of  a  complaint  under  the 
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Code,  in  an  action  at  law,  we  are  clearly  of  opinion  has  no 
other  effect  than  that  of  a  nonsuit  under  the  former  practice. 
There  is  a  change  of  name,  and  nothing  more.  The  Chief 
Justice  was  therefore  correct  in  holding  that  the  judgment  in 
the  former  action  which  was  relied  on  as  a  defence,  was  no  har 
to  the  plaintiff's  reooyeiy. 

Whether  an  absolute  bar  may  not  be  created  by  the  dismis- 
nal  of  the  complaint,  when  no  other  than  equitable  relief  is 
sought,  and  the  cause  has  been  heard  at  special  term,  is  a  dif- 
ferent question,  upon  which  we  are  not  to  be  understood  as 
intimating  any  opinion. 

The  judgment  must  be  afibmed,  with  costs. 


Williams  v.  Stobh  impleaded  with  Aitstik  and  others. 

VotM»  bftTiDg  no  preyions  ineeption,  if  diMonnted  at  more  than  1  per  eenl  per 
Annmn,  are  Yoid  for  ofory.  The  aeeommodation  endorBen  of  sach  paper  are 
Bot  liable^  although  the  last  endorser  may  haye  endorsed  iU  on  the  under- 
standing that  the  proceeds  should  be  nsed  to  take  up  acceptances  which  he 
had  made  for  the  makers^  and  which  it  was  the  duty  of  the  latter  to  pay. 
(Before  I>17Bb,  Oampull,  and  Emmsi;  J.J.) 
February  18  ;  Febniaiy  26. 

The  action  was  brought  to  recorer  against  the  defendant, 
Storm,  as  first  endorser,  the  amount  of  five  promissory  notes, 
made  by  a  corporation  named  the  Empire  Mills,  dated  Decem- 
ber 10th,  1860,  payable  to  the  defendant  or  order  six  months 
after  date,  and  amounting  in  the  aggregate  to  $10,000.  The 
second  endorsers,  the  other  defendants,  were  the  persons  com- 
posing the  mercantile  firm  of  Austins  &  Spicer,  and  had  suf- 
fered judgment  to  be  taken  against  them  by  default 

The  defence  set  up  by  Storm,  in  his  answer,  was,  that  the 
notes  were  endorsed  both  by  himself,  and  Austins  &  Spicer,  at 
the  request  of  and  for  the  acconunodation  of  the  makers,  the 
Empire  Mills,  and  when  so  endorsed  were  owned  and  possessed 
by  and  had  not  been  put  in  circulation  by  the  makers  ;  that 
when  the  notes  so  endorsed  were  first  put  in  circulation,  they 
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were  negotiated  and  delivered  by  the  Empire  Mills  to  the  mer- 
cantile firm  of  Wright  &  Titos,  who  discomited  the  same  at  the 
rate  of  more  than  seven,  and  at  the  rate  of  12  per  cent  per 
annom.  The  answer  therefore  insisted  that  the  notes  and  the 
endorsements  th^eon  were  usurious  and  void  in  their  inception. 
The  reply  took  issue  upon  the  matters  set  forth  in  the  defence. 
The  issues  were  brought  to  a  trial  before  Mr.  Justice  Sakd- 
FosD  and  a  jury,  on  the  24th  of  May,  1852,  when 

JSchdn  0.  Mamittan^  a  witness  for  the  defendant,  Isaac  T. 
Storm,  testified  as  follows :  In  18.50 1  transacted  business  in  the 
city  of  New  Yorik,  and  was  the  Treasurer  of  the  Empire  Mills, 
which  was  a  manufacturing  corporation,  located  in  the  county 
of  Oneida,  in  this  State.  The  five  notes  in  question  in  this 
action  were  made  by  the  said  Empire  Mills.  I  filled  up  and 
signed  them  as  such  Treasurer.  I  called  upon  the  defendant, 
Storm,  and  he  endorsed  the  said  five  notes  at  my  request,  for 
and  on  a<^ount  of  the  Empire  Mills,  and  for  their  accommoda- 
tion ;  the  notes  remaining  in  my  hands  for  the  use  of  the  cor- 
poration ;  I  knew  the  firm  of  Austins  &  Spicer ;  that  firm 
transacted  an  auction  and  commission  business  in  the  city  of 
New  York,  in  and  prior  to  1850,  and  consisted  of  the  other 
defendants  m  this  action ;  I  called  upon  the  said  Austins  & 
Spicer,  and  they  also  endorsed  the  said  five  notes  with  their 
said  firm  name,  at  my  request,  for  and  on  accotmt  of  the  said 
Empire  Mills,  and  for  their  accommodation ;  the  notes  remain- 
ing in  my  hands  for  the  use  of  the  corporation.  Both  of  said 
endorsements  were  made  in  the  city  of  New  York,  and  the 
agreement  both  with  Mr.  Storm  and  with  Austins  &  Spicer 
was,  that  if  the  said  notes  were  used  or  pat  in  circulation, 
the  said  Empi3:e  Mills  should  provide  for  and  pay  them  at 
maturity. 

I  then  negotiated  with  Messrs.  Wright  A  Titus,  of  Wall 
street,  that  they  should. buy  ^m  me  a  lot  of  negotiable 
promissory  notes,  amounting  in  the  whole  to  fifty  or  seventy- 
five  thousand  dollars ;  I  do  not  just  now  remember  which  sum 
— at  a  rate  agreed  upon;  they  agreed  to  take  the  paper, 
deducting  from  the  whole  amount  of  the  said  paper  interest,  or 
diflooimt.  at  the  rate  of  12  per  cent  per  annum,  fqr  tiie  time 
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the  paper  had  to  run  before  maturity,  and  also  a  quarter  of  one 
per  cent,  upon  the  whole  amount,  by  way  of  a  brokerage  fee 
on  the  transaction,  as  if  they  had  sold  the  paper  for  account  of 
the  Empire  Mills  ;  they  took  the  paper  in  that  way :  I  handed 
them  the  paper,  amounting  to  fifty  or  seventy-five  thousand 
dollars ;  they  paid  me  about  two-thirds  of  the  money  down, 
and  within  four  or  five  days  after,  rendered  me  an  account 
according  to  the  agreement,  deducting  discount  at  the  rate  of 
twelve  per  cent,  per  annum  on  the  amount  for  the  time  the 
paper  had  to  run,  and  the  quarter  per  cent,  brokerage,  and 
paid  me  the  balance.  The  five  notes  in  question  were  part  of 
this  lot  of  paper  so  disposed  of  to  Wright  &  Htus ;  all  the  said 
paper  was  of  the  said  character;  it  was  all  accommodation 
paper ;  this  transaction  was  for  and  on  account  of  the  Empire 
Mills,  and  I  applied  to  their  use  the  money  so  received  fix>m 
Wright  &  Titus ;  this  transaction  with  Wright  &  Titus  took 
place  early  in  December,  1850,  soon  after  the  date  of  the  said 
five  notes. 

On  cross-examination,  this  witness  testified  as  foUows: — 
These  five  notes  were  procured  by  me  on  behalf  of  the  Empire 
Mills ;  my  duties  as  treasurer  of  the  Empire  Mills  were  defined 
by  the  by-laws ;  in  procuring  the  endorsements,  I  negotiated 
with  the  parties  personally ;  I  also  conducted  the  negotiations 
with  Wright  &  Titus  personally;  in  purchasing  the  paper, 
Wright  &  Titus  did  not  state  that  they  purchased  for  any  other 
person. 

The  witness,  in  answer  to  an  enquiry  of  the  court,  why  the 
notes  in  question  were  said  on  their  &ce  to  be  on  account  of 
wool,  testified  that,  about  twelve  months  previously,  a  large 
amount  of  wool  had  been  consigned  by  the  Empire  Mills  to 
Austins  &  Spicer,  for  which  they  had  accepted ;  these  notes 
were  on  that  account;  it  was  stated  to  Wright  &  Titus,  at 
the  time  of  the  negotiation,  that  these  notes  were  made  to 
reimburse  Austins  &  Spicer. 

The  counsel  for  the  defendant,  Isaak  T.  Storms,  further  pur- 
sued the  direct  examination  of  this  witness,  and  he  testified  as 
follows :  The  Empire  Mills  originally  consigned  to  Austins  & 
Spicer,  for  sale  on  their  account,  on  commission,  a  large  quan- 
tity of  wool,  amounting  in  value  to  $750,000;   the  Empire 
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Mills  drew  upon  Austins  &  Spicer,  who  accepted  their  drafts 
for  their  accommodation,  based  npon  and  in  anticipation  of  the 
proceeds  of  the  sale  of  said  wool ;  I  received  those  accepted 
drafts,  and  negotiated  them  for  the  Empire  Mills ;  in  the  course 
of  abont  six  months,  Austins  &  Spicer  had  sold  about  two- 
thirds  of  the  wool ;  they  were  then  ordered  to  sell  no  more ; 
they  ware  ordered  to  chaise  the  balance  in  account,  as  if  upon 
a  sale  to  the  Empire  Mills,  and  three  other  mills  connected 
with  them ;  Austins  &  Spicer,  however,  to  keep  the  wool  until 
required  by  the  Mills  for  manufacturing  purposes,  and  we,  the 
Empire  Mills,  undertook  to  keep  them  in  funds,  so  as  to  pre- 
vent their  being  obliged  to  pay  out  cash  upon  their  outstanding 
acceptances ;  the  wool  never  belonged  to  Austins  &  Spicer ; 
Austins  &  Spicer  rendered  the  account  of  tliis  assumed  sale  of 
the  wool  and  agreed  to  give  us,  the  Empire  Mills,  their  name 
in  any  way  we  required,  as  endoreers^or  acceptors,  we  to  keep 
them  in  funds,  so  that  they  should  not  be  in  advance  for  casli 
paid  out ;  in  pursuance  of  that  arrangement,  the  Empire  Mills 
took  the  wool  out  of  the  hands  of  Austins  &  Spicer,  from  time 
to  time,  as  needed,  during  a  period  of  about  six  months ;  also, 
as  their  paper  matured,  we  took  their  name  upon  fresh  paper, 
negotiated  it  in  the  market,  and  paid  over  the  proceeds  to 
them,  as  agreed,  in  time  to  keep  them  from  being  in  advance ; 
we  paid  Austins  &  Spicer  a  commission  of  two  and  a  half  per 
cent  on  the  amount  of  all  paper  on  which  they  so  put  their 
name ;  the  paper  varied  in  the  length  of  time  it  had  to  run — 
from  four  to  six  months ;  in  this  way,  the  balance  of  the  origi- 
nal acceptances,  beyond  what  was  realized  by  Austins  &  Spicer 
from  tile  actual  sale  of  the  wool,  was  renewed  several  times; 
all  the  renewals  prior  to  the  transaction  with  Wright  &  Titus, 
were  effected  by  paper,  on  which  Austins  &  Spicer  were 
acceptors,  and  the  persons  primarily  liable  and  the  proper  per- 
sons to  have  the  money  to  take  up  the  paper  when  it  fell  due ; 
this  was  the  only  instance  in  which  notes  were  made ;  this 
transaction  with  Wright  &  'Htus  was  about  ten  days  before  the 
acceptances  of  Austins  &  Spicer,  then  outstanding,  became 
due ;  the  object  was  to  obtain  money  to  take  up  those  accep- 
tances about  to  mature — ^it  was  anotiier  renewal  of  that  tran- 
saction, and  was  in  no  way  connected  with  any  other;  most  of 
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the  original  set  of  acceptances  were  given  bj  Austins  &  Spicer 
before  the  wool  actually  came  to  their  hands. 

The  testimony  was  here  closed,  and  the  judge  directed  the 
jury  to  find  a  verdict  for  the  plaintiff  for  the  whole  amount 
claimed,  subject  to  the  opinion  of  the  court  on  a  case  to  be  made 
and  heard  at  a  General  Term  in  the  first  instance,  and  judgment 
to  be  entered  for  the  plaintiff,  or  the  defendant  Storm,  accor- 
dingly— ^with  leave  to  either  party  to  except  and  make  a  bill 
of  exceptions  accordingly,  after  the  iiecision  of  the  court. 

The  jury  found  for  the  plaintiff.    Damages,  $10,663. 

T.  y\Kihery  for  the  plaintiff,  now  moved  for  judgment  upon 
the  verdict,  and  insisted  that  the  notes  in  question  were  drawn 
for  good  consideration  under  a  valid  and  existing  agreement^ 
and  were  not  in  any  sense  accommodation  paper.  {MoUraarh  v. 
Mm,  2  Sandf.  S.  C.  189;  White  ds  Sheffield  v.  Springfield 
£(mkj  3  Sandf.  222.)  And  if  considered  accommodation  paper 
they  were  used  for  ihe  purpose  for  which  they  were  designed, 
and  the  plaintiff  paid  value  for  them.  The  defendant  cannot, 
therefore,  inquire  into  the  amount  of  consideration.  {Jfoniross 
V.  darJuj  2  Sandford  S.  C.  118 ;  Br&wn  v.  Matt,  7  Johns.  B. 
861;  WardeUy.BaweUj  9  Wend.  170.) 

C.  (y  Conor,  contra,  argued  that  the  notes  were  first  put  in  cir- 
culation as  operative  instruments,  when  purchased  or  discounted 
by  Wright  &  Titus,  and  that  as  such  purchase  or  discount  was 
at  a  rate  exceeding  7  per  ct  per  an.,  they  were,  under  the 
statute,  clearly  void  (1  B.  S.,  p.  773-5).  He  therefore  claimed 
that  the  verdict  should  be  set  aside,  and  a  verdict  and  judgment 
thereon  be  entered  for  the  defendant. 

By  the  Coubt. — ^It  is  plain  that  the  notes  were  endorsed  by 
Austins  &  Spicer,  and  sdso  by  Isaac  T.  Storm,  the  •defendant, 
for  the  accommodation  of  the  Empire  Mills.  The  notes  were 
never  owned  by,  nor  in  the  possession  of  either  of  the  endorsers. 
They  continued  in  the  possession,  and  to  be  the  property  of  the 
makers,  until  they  were  negotiated  to  Wright  &  Titus,  at  a  dis- 
count, greater  than  at  the  rate  of  seven  per  cent  per  annum. 
The  discount,  at  such  rates,  of  notes  having  no  previous  legal 
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inception,  or  validity,  renders  them  nsnrions  and  void.  *{Aely 
V.  Hapelye  et  oZ.,  1  Hill,  9.)  The  fact  that  Aostina  <&  Spicer 
endorsed  the  notes,  to  enable  the  Empire  Mills  to  raise  money 
npon  them,  to  take  np  acceptances  by  the  former,  which  it  was 
the  dnty  of  the  latter  to  pay,  does  not  alter  the  character  of  the 
notes  in  suit,  nor  can  it  have  the  eifect  to  render  them  valid 
and  recoverable  against  the  first  endorser,  nntil  after  they  have 
been  negotiated  to  some  one,  for  valne,  in  some  business  trans- 
action, not  prohibited  by  the  statute,  in  relation  to  nsnry.  The 
verdict  must  be  set  aside,  and  judgment  entered  in  &vor  of 
the  defendant,  Storm. 


Bbbvabd  HoGkywAV  and  others  v.  Asm  HoGowav  and  others. 

Bl  MeOowan,  by  his  Utt  will  deTited  a11  his  ssUte  to  his  wif«,  «  for  her  own  be^ 
hooi^  ftod  the  mminteDADce  of  his  children,  and  upon  his  son  John  (the  youngest 
child)  becoming  of  age,  the  whole  estate  to  be  equally  divided  among  his 
seven  children  (naming  them),  and  that  should  death  take  either  from  the 
world,  it  should  be  equally  divided  among  the  sorviTors.'* 

HeU,  That  the  devise  created  no  trust  suspending  the  power  of  alienation,  and 
that,  at  any  rate,  the  suspense,  if  any  was  created,  could  not  eaeeed  a  singla 
life  in  being  at  the  death  of  the  testator. 

Judgment  at  special  term  aiBrmed  with  costs. 
(Before  Ditbe  and  Camfbkll,  J.  J.) 
February  21 ;  February  26,  ISffS. 

Appeal  from  a  judgment  at  special  term,  sustaining  a  de- 
murrer to  the  complaint 

The  suit  was  for  the  partition  of  certain  real  estate  in  the 
city  of  New  York,  which  had  belonged  to  Bartholomew 
McOowan,  deceased.  The  plaintiflfe  were  two  of  the  children 
of  the  deceased,  who  claimed  to  be  entitled,  as  hein  at  law,  to 
two  sevenths  of  the  estate.    The  defendants  were  the  widow 


68  CASES  m  THE  SUPERIOR  COURT. 

McGowan  v.  McGowan. 

and  the  remaining  five  children  of  the  deceased.  The  complaint 
admitted  that  the  deceased  had  made  a  will,  duly  executed  and 
published,  devising  all  his  real  estate,  but  insisted  that  the  de- 
vise was  absolutely  void,  as  repugnant  to  the  provisions  of  the 
Bev.  Stat.,  respecting  the  creation  of  estates  in  land.  The  de- 
vise, which  was  set  forth  in  the  complaint,  and  upon  the  vali- 
dity of  which  the  case  turned,  was  in  these  words :  "  Second.  I 
give  and  bequeath  to  my  wife  Ann  all  my  real  and  personal 
estate  whatsoever ;  the  real  estate  consisting  of  house  and  lot 
38  Centre  street,  and  houses  and  lot  17  Roosevelt  street :  the 
personal  estate  in  the  house  now  occupied  by  me,  17  Boose- 
velt  street,  for  her  own  behoof  and  the  maintenance  of  my 
children,  her  to  keep  economically  as  possible,  after  paying  my 
just  debts,  to  rear  and  educate  my  children,  and  give  them 
trades,  whereby  they  may  help  her ;  and  at  my  son  John  be- 
coming of  age,  the  whole  of  my  estate  to  be  divided  equally 
among  my  children,  named  Bernard,  Alice,  Bartholomew, 
Martin,  Matthew,  Mary,  and  John,  seven  in  all ;  but  should 
death  take  either  &om  the  world,  it  shall  be  equally  among 
the  survivors." 

The  defendants  demurred  to  the  complaint,  upon  the  ground 
that  it  appeared  upon  its  face  that  the  plaintiff  had  no  right  to 
claim  a  partition,  and  judgment  upon  the  demurrer  was  ^ren- 
dered at  special  term  in  their  favor. 

3f.  Sbffnumy  for  the  plaintiffs,  insisted  that  the  devise  sus- 
pended the  power  of  alienation  for  a  greater  period  than  two 
lives  in  being  at  the  death  of  the  testator :  and  also  created  a 
suspense  for  an  absolute  term  of  years,  namely,  the  possible 
duration  of  John's  minority.  It  was  therefore  absolutely  void, 
and  the  estate  descended  to  the  testator's  heirs  at  law.  (He 
cited  2  B.  S.,  8  id.,  p.  10  and  15;  16  Wend.  61 ;  1  Sand.  Oh. 
R  859;  4  id.,  pp.  414,  515,  528.) 

C.  8ohaffer\  contra. 

By  the  Coubt.  Dueb,  J. — The  widow  in  this  case  took  the 
whole  estate  subject  to  the  maintenance  and  education  of  the 
children,  as  a  charge,  which  a  court  of  equity  might  enforce 
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(2  Hare,  607.  10  Simons,  293.  8L.  andEq.IL,p.53),bTitwhich 
created  no  tmst  under  the  proyisions  of  the  S.  S.  She  was 
not  bonnd  to  apply  the  whole  rents  and  profits  to  the  use  of 
the  children,  and  hence  the  case  is  not  covered  by  sub.  3,  §  55 
in  the  title  of  uses  and  trusts  (1  E.  S.,  p.  328),  and  it  is  only  an 
express  trust  created  under  this  subdivision,  which  suspends  at 
all  the  power  of  alienation.  Under  the  provisions  of  this  will 
there  is  no  suspense  except  such  as  may  be  occasioned  by  the 
minority  of  the  children — ^there  is  none  which  is  caused  by 
any  limitation  or  condition  in  the  will  (1  B.  S.  §  15,  p.  23). 

Even  could  we  hold  that  the  will  creates  an  express  trust 
suspending  the  power  of  alienation,  the  suspense  is  limited  to 
a  single  minority,  and  is  therefore  valid.  According  to  the 
settled  construction  of  such  a  limitation,  the  suspense  would  ter- 
minate on  the  death  of  John  the  youngest  child,  and  is  therefore 
confined  to  a  single  life  in  being.  We  see  nothing  in  the  provi- 
sions of  the  will  that  should  lead  us  to  depart  from  the  general 
rule.  On  the  contrary,  we  believe  that  a  single  minority  was 
selected  for  the  very  purpose  of  meeting  and  avoiding  the  ob- 
jection that  has  been  relied  on.  Should  John  die  during  his 
minority,  the  fee  would  vest  immediately  in  the  surviving 
children,  and  in  the  fee,  the  charge  for  their  education  and 
maintenance  would  necessarily  be  merged.  The  estate  of  the 
widow  and  the  trust  attached  to  it  would  then  cease. 

The  principles  of  our  decision  in  Ijmg  v.  JSopke  (5  Sand. 
368),  will  h6  found  on  examination  to  embrace  this  case. 

The  judgment  at  Special  .Term  is  affirmed  with  costs. 


1 


JijcES  MooRE,  Appellant,  v.  J.  J.  Y.  Webtbbvxlt,  Sheriff 
and  Bespondent. 

T1i«  omiision  of  «  party  on  whoM  behalf  a  slieriff  if  acting  to  intarfara  with  hia 
in  the  diaeharga  of  his  dQtiea»  or  to  eomplain  of  tha  manner  in  which  thcj  ara 
parformed,  ia  no  ayidanoe  of  hU  aascnt  to  the  •beriff't  neglect  or  Tiolation 
ofdntj. 

Hanea  where  rach  omiaaion  is  tha  only  proof  of  the  aaeant  of  the  party  that  it 
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relied  on,  the  question  irhether  the  assent  was  given  ought  not  to  be  submitted 
to  the  jury. 

A  vessel  in  the  custody  of  the  sherifF  was  lying  near  one  of  tlie  wharves  of  the 
city,  when  there  were  strong  indications  of  an  approaching  storm,  but  he  took 
no  measures  himself  nor  instructed  any  one  to  take  any  measures  on  his  be- 
hoM,  for  the  safety  6(  the  vessel,  and  during  the  night  a  storm  arose  in  which 
she  sunk. 

JSfeld — that  the  question  whether  reasonable  care  and  diligence  had  been  used  by 
the  sheriff  to  guard  the  vessel  against  the  consequencee  of  the  storm  ought  not 
to  have  been  eubmitted  to  the  jury,  but  a  positive  instruction  ought  to  have 
been  given  that  he  had  been  guilty  of  negligence,  which  rendered  him  liable. 

Upon  these  grounds  new  trial  ordered.    Costs  to  abide  event 
(Before  Campbell,  Bos  worth,  and  Emmst,  J.  J.) 
December  10,  1852 ;  March  26,  1863. 

This  was  an  action  to  charge  the  defendant  for  neglect  of  duty 
as  sheriff  of  the  city  and  county  of  Kew  York.  The  plamtifb 
in  September,  1848,  before  this  action  was  brought,  commenced 
an  action  in  this  court  against  Lewis  Hoffmann,  then  master 
of  the  schooner  "  Calcutta,"  lying  in  the  port  of  New  York,  to 
recover  the  possession  of  161  tons  of  coal,  then  on  board  of 
said  schooner,  and  by  the  bill  of  lading  under  which  it  had 
been  shipped  from  Philadelphia  to  New  York,  consigned  to 
the  plaintiff. 

The  sureties  in  that  action  having  been  exciepted  to,  the 
defendant  having,  as  sheriff,  the  papers  by  which  it  was 
commenced,  to  execute,  instead  of  immediately  removing  the 
coal  from  the  vessel  and  putting  it  in  a  secure  place,  left  it  on 
board,  during  the  period  allowed  by  law  for  the  sureties  to 
justify.  The  schooner  was  heavily  laden  and  leaky,  and  a 
storm  arising,  was  simk,  and  the  coal  damaged.  The  plaintiff 
having  recovered  in  that  action,  brings  this,  to  recover  the 
damages  alleged  to  have  been  sustained  by  the  sheriff's  neglect 
to  remove  and  put  the  coal  in  a  secure  place. 

The  complaint  charges,  that  on  the  28th  of  September,  1848, 
being  the  owner  of  a  cargo  of  coal,  on  board  schooner  Calcutta, 
Hoffman  master,  the  plaintiff  commenced  a  suit  against  Hoff- 
man, and  made  a  claim  in  due  form  of  law,  to  have  the  pro- 
perty delivered  to  him. 

That  the  defendant  received  the  papers,  approved  the  under- 
taking on  the  part  of  the  plaintiff,  served  the  papers  on  Hoff- 
man, found  the  coal  on  board  the  vessel,  and  assumed  to  seize 
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it ;  bnt  instead  of  taking  it  from  the  heavy  laden  vessel,  he  put 
a  man  in  charge  of  the  coal,  and  left  it  on  board  till  the  sureties 
should  jostify. 

That  this  was  wrongftil  on  the  part  of  the  sheriff,  and  that 
he  ought  to  have  taken  the  coal  from  the  vessel,  and  put  it  in 
a  secure  place. 

That  before  the  sureties  justified,  bad  weather  came  on,  and 
the  vessel  sunk  with  the  coal. 

That  the  sureties  justified  in  due  time,  and  the  coal  was 
demanded  of  the  sheriff  by  the  plaintiff,  &c.,  but  he  declined 
to  deliver  it. 

The  defendant  admits  in  his  answer  the  receipt  of  the  papers, 
&c.,  and  substantially  all  the  above  facts,  except  the  allegation 
that  it  was  his  duty  to  take  the  coal  from  the  vessel,  and  put 
it  in  any  more  secure  place,  and  insists  the  coal  was  eafe 
against  ordinary  perils,  but  sunk  by  means  of  a  severe  gale. 

He  also  sets  up,  that  after  the  suit  was  conomenced,  he 
delivered  the  coal  to  the  plaintiff,  and  offered  to  pay  the 
costs  of  the  suit. 

The  plaintiff  replies  that  the  coal  was  not  safe  where  it  was, 
and  that  it  did  not  sink  by  the  act  of  God,  but  by  the  defen- 
dant's neglect  of  duty. 

He  also  denies  the  alleged  delivery  afl;er  suit,  and  says  it 
was  aft^r  he  had  been  at  the  expense  of  getting  up  the  coal, 
that  the  pretended  delivery  was  made. 

He  states  the  damages  sustained  by  him  in  being  put  to 
expense  in  getting  up  the  coal,  &c. 

Ou  the  trial  there  was  evidence  tending  to  prove,  that  when 
the  deputy  went  with  Mr.  Moore  to  serve  the  order  of  delivery, 
Hoffman,  the  defendant  in  that  action,  offered  to  surrender  the 
coal  at  once,  and  Moore  said  he  wanted  it,  but  that  the  deputy 
told  him  the  coal  was  in  his  possession,  and  he  must  keep  it 
till  the  sureties  justified. 

That  no  furdier  communication  took  place  ^between  Moore 
and  the  sheriff,  or  his  keepers ;  that  the  keeper  was  not  directed 
to  see  to  the  safety  of  the  coal,  but  a  watch  was  pretended  to 
be  set  against  the  removal  of  the  vessel. 

13iat  the  keeper  was  informed  of  the  approaching  storm,  and 
refused  to  allow  the  captain  to  remove  her.    That  she  was  in 
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an  exposed  poBition,  and  would  have  been  safe  on  the  other 
side  of  the  pier. 

That  on  the  third  night  after  the  seizure,  the  storm  increased. 
That  no  keeper  of  the  sheriff  was  there.  The  plaintiff  justified 
his  sureties  and  demanded  the  property,  which  was  not 
delivered. 

The  plaintiff  objected  to  anj  evidence  to  show  the  assent  of 
Moore  to  the  coal  remaining  on  board  of  the  vessel,  on  the 
ground  that  such  defence  was  not  set  up  in  the  answer.  The 
court  overruled  the  objection,  admitted  the  eviclence,  and  the 
plaintiff  excepted. 

The  plaintiisr  also  objected  to  evidence  that  Moore  said  he 
never  meant  to  have  brought  the  suit.  The  court  overruled 
the  objection,  and  the  plaintiff  excepted. 

The  plaintiff  requested  the  court  to  charge  several  proposi- 
tions which  he  declined,  and  the  plaintiff  excepted  as  to  each, 
separately. 

The  jury  found  a  verdict  for  the  defendant 

The  plaintiff  appeals  from  the  judgment  entered  on  the 
verdict.  The  questions  presented,  are  questions  of  law  arising 
on  exceptions  to  the  charge,  and  to  refusals  to  charge,  as  the 
plaintiff  requested.  The  parts  of  the  charge  made,  and  the 
refusals  to  charge  as  the  plaintiff  requested,  which  are  reviewed 
and  considered  by  the  court  on  this  appeal,  and  the  evidence 
relating  to  the  points  covered  by  such  parts  of  the  charge, 
and  to  such  requests  to  charge,  appear  in  the  opinion  of  the 
court. 

H.  P.  HastmgSy  for  appellant,  argued  the  following  points. 

L  The  court  erred  in  admitting  evidence  for  the  purpose  of 
showing  any  assent  of  Moore  to  what  the  sheriff  did,  and  in 
submitting  any  such  assent  to  the  jury. 

1.  The  complaint  charges  the  defendant  with  a  breach  of 
duty  in  not  moving  the  coal  from  the  vessel,  and  the  answer,  so 
far  from  setting  up  any  interference  of  the  plaintiff  with  the 
execution  of  the  order  of  delivery,  admits  the  leaving  the  coal 
on  board,  and  insists  in  law  that  it  was  not  the  defendant's 
duty  to  remove  it,  till  the  sureties  should  justify.    The  only 
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question  upon  this  part  of  the  case  is,  whether  the  law  required 
the  defendant  to  remove  it  If  it  did,  the  consent  of  Moore 
would  discharge  the  sheriff,  but  such  affirmative  defence  should 
have  been  pleaded  {Kdsey  v.  Western^  2  Com.  506). 

2.  The  evidence  given  was  not  sufficient  to  authorize  a  jury 
to  find  that  Moore  in  any  manner  dispensed  with  any  duty  of 
the  sheriff,  or  interfered  with  the  execution  of  the  order,  or 
made  the  deputy  or  keeper  his  agent  to  take  care  of  tiie  pro- 
perty. On  the  contrary,  the  evidence  of  one  of  the  defendant's 
witnesses  is,  that  Moore  referred  the  party  to  his  attorney,  and 
refosed  to  interfere  even  by  taking  the  property  into  his  pos- 
session then ;  and  of  all,  that  the  deputy  said  tiie  coal  was  in  his 
possession,  and  the  keeper  was  his  deputy  to  take  care  of  it 

II.  The  court  erred  in  admitting  evidence  that  Moore  said 
he  never  meant  to  have  sued  the  sheriff,  &c. 

1.  The  facts  were  all  clearly  proved,  and  this  declaration  of 
Moore  could  not  tend  to  prove  or  disprove  any  material  fact 
in  the  case. 

2.  Immaterial  facts  are  none  the  more  admissible  because 
the  declarations  of  the  party. 

3.  The  declaration  relates  only  to  the  intention  to  sue,  and 
in  no  manner  negatives  the  existence  of  just  cause  of  action. 

4.  If  this  evidence  were  merely  irrelevant,  the  admission  of 
it  would  be  error ;  but  it  is  worse  than  that — actually  calcu- 
lated to  prejudice  the  jury  against  the  plaintiff's  case. 

in.  The  court  erred  in  refusing  to  charge  that  the  plaintiff 
was  entitled  to  recover  upon  the  facts  admitted  in  the  plead- 
ings and  clearly  proved. 

1.  Such  charge  is  proper  in  all  cases  where  the  evidence  is 
so  clear,  that  a  verdict  the  other  way  would  be  set  aside  as 
against  evidence  ( Woodheck  v.  KeUer^  6  Cow.  118 ;  Stevens 
T.ItsAer,19id.  181). 

2  There  was  no  dispute  about  the  fstcts  that  the  plaintiff 
was  entitled  to  the  delivery  of  the  property,  when  he  demanded 
it,  and  the  sheriff  did  not  deliver  it 

3.  There  was  no  dispute  about  the  facts,  that  the  coal  was 
not  taken  from  the  vessel  of  Hoffitian,  nor  Hoffman  and  his 
men  expelled  from  the  vessel,  nor  any  keeper  put  in  the  pos- 
session or  care  of  the  vessel  as  to  her  safety. 
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4.  There  was  no  dispute  about  the  facts,  that  the  vessel  was 
heayj  laden,  on  the  north-^ast  side  of  the  pier  in  an  exposed 
situation;  tiiat  the  wind  was  from  the  north-east  when  the 
blow  came  on ;  that  it  came  on  gradually,  and  the  vessel 
might  have  been  removed,  and  that  ^e  other  side  of  the  pier 
was  safe  against  any  wind. 

5.  There  was  no  dispute  about  the  facts  that  the  storm  was 
coming  on,  on  Saturday  afternoon ;  that  Mr.  Hoffman  called 
the  keeper's  attention  to  the  question  whether  she  would  not 
sink,  and  that  the  keeper  told  him,  Moore  or  the  sheriff  would 
be  responsible,  and  that  he  should  not  remove  the  vessel. 

6.  There  is  no  dispute  about  the  facts,  that  the  keeper  was 
not  charged  to  take  care  of  the  safety  of  the  vessel,  and  did 
not  take  any  care  of  it  whatever. 

7.  There  is  no  dispute  about  the  fact,  that  she  did  sink  where 
she  lay. 

8.  The  pleadings  had  admitted  the  fact,  that  the  coal  was 
not  removed,  nor  the  vessel  removed,  and  insisted  that  it  was 
not  the  duty  of  the  sheriff  to  do  either,  and  this  was  a  question 
of  law. 

9.  There  was  no  feet,  therefore,  to  submit  to  the  jury,  but 
the  amount  of  damages,  and,  particularly,  there  could  be  no 
excuse  for  submitting  whether  the  sheriff  took  reasonably  pru- 
dent care  of  the  coal  from  the  danger  of  sinking,  when  the 
proof  was  that  he  took  no  care. 

IV.  The  court  erred  in  refusing  to  charge  as  requested  by 
the  plaintiff's  second  proposition.  1.  If  Hoffman  was  willing 
to  have  the  coal  deUvered  to  Moore  without  justification  of 
sureties,  and  offered  that  it  might  be,  it  was  the  duty  of  the 
sheriff  to  deliver  it.  2.  The  court  refused  to  submit  whether 
such  assent  was  given,  or  say  what  effect  it  would  have,  but 
submitted  whether  the  parties  agreed  to  settle  the  suit,  which 
nobody  pretended. 

V.  The  court  erred  in  refusing  to  charge  that  it  was  the  duty 
of  the  sheriff  to  have  taken  the  coal  from  the  vessel  and  the  cus- 
tody of  Hoffman,  and  put  it  in  a  secure  place,  according  to  the 
third  or  fourth  proposition  of  the  plaintiff.  1.  The  charge, 
without  responding  directly  to  this,  substantially  denies  the 
correctness  of  the  proposition,  by  submitting  to  the  jury  only 
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liiat  if  the  sheriff,  after  leaving  the  coal  on  board  of  the  yeeeel, 
did  not  take  ordinary  care,  &c.,  he  was  liable.  {Idsher  v. 
Pierson,  2  Wend.  345  ;  11  id.  68 ;  17  id.  818.  Broionmg  v. 
Jlcmford,  5  Denio,  586.  6  Hill,  688.  Opinion  of  Cowen  in 
Supreme  Court  and  Putnam  in  the  Court  of  Errors,  and  author- 
ities there  eited.)  2.  By  saying  that  if  Moore  assented  to 
leaving  the  coal  on  board,  then  the  mere  fact  that  the  coal  was 
not  removed  from  the  vessel  would  not  make  the  sheriff  liable, 
would  seem  to  imply  that  he  would  be  liable,  if  no  such  assent 
were  given ;  but  this  is  only  an  evasion  of  the  question  pro- 
posed, and  not  answering  it  in  favor  of  the  plaintiff;  for,  with* 
out  regard  to  how  the  jury  find  upon  the  question  of  the  assent, 
he  submits  that  the  sheriff  is  liable  only  if  the  keeper  after- 
wards omitted  ordinary  care,  without  in  any  event  authorizing 
a  verdict  for  the  plaintiff,  on  the  ground  that  the  coal  was  not 
removed,  though  it  remained  without  the  plaintiff's  assent.  8. 
The  charge  that  if  Hoffman  had  objected  to  leaving  the  coal 
on  board,  it  would  have  been  the  duty  of  the  sheriff  to  have 
removed  it,  was  calculated  to  mislead  the  jury  and  cause  them 
to  believe  tiiat  it  was  purely  a  matter  between  the  sheriff  and 
Hoffman,  whether  the  coal  should  be  left  on  board ;  whereas, 
Hoffman's  acts  or  consents,  one  or  the  other,  could  not  affect 
the  plaintiff;  and  the  evidence  was  that  Hoffman  did  object, 
and  asked  if  there  was  no  way  the  coal  could  be  got  off  the 
vessel. 

YI.  The  court  erred  in  not  charging  as  requested  by  the  fifth 
proposition  submitted  by  the  plaintiff,  that  as  the  evidence 
showed  that  the  vessel  would  have  been  safe  if  removed  to  the 
other  side  of  the  pier,  and  the  sheriff  neglected  to  remove  her, 
or  watch  her  safety,  he  is  liable  in  this  action.  1.  These  facts 
appear  by  uncontradicted  evidence.  2.  It  appeared  that  the 
safety  of  the  vessel  was  not  watched  at  all.  3.  The  question 
whether  the  vessel  would  have  been  sunk  if  the  sheriff  had 
taken  care  of  her  safety,  was  not  even  submitted  to  the  jury,  but 
only  whether  he  took  reasonable  care,  when  he  took  none.  4. 
The  negligence  was  actually  proved,  and  if  the  right  of  action 
depended  upon  negligence,  the  plaintiff  was  entitled  to  recover 
upon  the  evidence. 

VIL  The  court  did  charge  that  the  sheriff  had  no  right  as 

D.— n.  6 
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against  Hoffman  to  use  the  vessel  as  a  place  of  deposit,  bnt 
erred  in  declining  to  charge  the  residue  of  the  eighth  propo- 
sition of  the  plaintiff",  that  Hoffman  was  under  no  obligation  to 
take  care  of  the  safety  of  the  coal  after  the  sheriff  took  charge 
of  it ;  from  which  the  jury  inferred  that  it  belonged  to  Hoff- 
man to  take  care  of  it. 

VHI.  The  court  erred  in  refusing  to  charge  as  requested  by 
the  eighth  proposition  of  the  plaintiff. 

IX.  It  also  erred  in  refusing  to  charge  according  to  the  9th 
proposition  of  the  plaintiff. 

X.  The  general  scope  of  the  charge  as  given,  was  erroneous, 
in  placing  the  liability  of  the  sheriff  upon  the  question,  not 
whether  he  took  the  property  into  his  possession  and  put  it  in 
a  secure  place,  but  whether  he  took  ordinary  care  of  it  where 
it  was. 

E.  Sa/n^ord^  for  respondent,  made  the  following  points. 

I.  The  evidence  tending  to  show  an  assent  of  the  plaintiff  to 
the  acts  or  omissions  of  the  sheriff  in  leaving  the  coal  on  board 
the  vessel,  or  in  the  place  where  it  was  in  the  vessel,  was  pro- 
perly admitted.  Such  defence  was  set  up  in  the  pleadings. 
The  gravamen  of  the  action  was,  that  as  against  the  plaintiff 
the  defendant  had  wrongfully  and  negligently  omitted  to  take 
said  coal  from  said  vessel,  and  left  the  same  in  the  vessel,  and 
put  keepers  in  charge  of  it  there.  These  allegations  are  denied 
in  the  answer.  The  consent  of  the  plaintiff'  to  the  act  com- 
plained of,  was  a  part  of  the  evidence  to  sustain  this  issue 
on  the  part  of  the  defendants.  It  was  not  in  any  sense 
new  matter.  In  Vom  Gieson  v,  Vom  CHeson^  the  Court  of 
Appeals  decided  that  an  averment  of  payment  in  an  answer 
to  an  action  on  a  note,  was  not  a  pleading  of  new  matter, 
but  was  merely  taking  issue  on  a  material  averment  of  a 
breach  of  the  contract.  It  amounted  only  to  a  denial  of  a 
material  allegation  in  the  complaint.  The  allegation,  if  made 
in  defendant's  answer,  of  an  assent  of  the  plaintiff  to  the  acts 
complained  of,  would  have  been,  in  legal  effect,  a  denial  that 
the  defendant  had  been  guity  of  the  negligence  charged.  Facts, 
and  not  the  evidence  to  prove  the  facts,  are  to  be  alleged  in 
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the  pleadings.  {Corwin  v.  Corumt^  9  Bart.  219,  226.    Stone  v. 
Depuga,  4Sandf.  S.  C.  E.  681.) 

XL  The  evidence  given  was  for  the  consideration  of  the 
jnry,  in  connexion  with  all  the  circumstances  of  the  case. 
There  was  evidence  for  their  consideration,  and  whether  the 
court  would  or  would  not  have  come  to  the  same  con^slusion 
upon  it  at  which  the  jury  arrived,  the  verdict  will  not  be  set 
aside  from  any  possible  difference  between  the  court  and  the 
jury  as  to  its  effects.  This  issue  has  been  tried  already  before 
three  different  juries,  each  of  whom  have  rendered  a  verdict 
for  the  defendant,  and  the  questions  of  fact  should  be  deemed 
to  be  settled  by  three  concurring  verdicts.  {Oreen,  v.  JBrown^ 
3  Bart.  K.  119.  Douglas  v.  Trusey,  2  Wend.  352-56.  Ee^ 
ler  V.  Firemen's  Ins.  Co.,  3  ffiU,  250-66.) 

ni.  The  evidence  of  Moore's  declaration  was  competent,  be- 
cause it  was  made  by  the  plaintiff,  and  relevant,  because  it 
related  to  the  subject  of  this  suit.  It  was  quite  material  as 
showing,  in  connexion  with  the  other  evidence,  an  implied 
•  admission  by  Moore  that  he  knew  that  the  defendant  had  not  ' 
omitted  to  perform  his  duty.  It  was  for  the  jury  to  say  how 
far  it  negatived  the  existence  of  a  just  cause  of  action.  It  is 
sufficient  for  the  court  that  it  had  a  bearing  on'that  question. 

IV.  The  court  properly  refused  to  charge  that,  upon  the 
facts  admitted  by  the  pleadings,  and  those  proved  by  uncon- 
tradicted testimony,  the  plaintiff  was  entitled  to  recover.  1. 
There  was  clear  proof  of  the  fact,  that  when  the  papers  were 
served,  Hoffman  offered  to  give  up  the  coal,  and  plaintiff  de- 
clined to  receive  it,  and  referred  Hoffman  to  plaintiff's  attor* 
ney.  This  was  a  refusal  to  accept  it  untU  costs  were  paid.  2. 
It  is  equally  undisputed,  that  up  to  the  time  of  the  service  of 
the  papers,  all  parties  deemed  and  believed  the  coal  to  be 
perfectly  safe  where  it  was.  3.  It  is  equally  clear  that  plain- 
tiff  knew  where  the  coal  lay ;  knew  that  the  sheriff  put  keep- 
ers over  it  in  that  location,  and  expected  to  retain  it  there  until 
the  sureties  justified.  That  the  plaintiff  made  no  suggestion 
in  regard  to  its  removal.  4.  Tliat  the  captain  of  the  vessel 
made  no  objection  to  the  use  of  the  vessel  for  that  purpose. 
That  the  vessel  was  properly  manned  at  the  time  vnth  persona 
to  look  after  its  safety,  and  the  only  duty  to  be  performed  by 
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the  defendant  was  to  see  that  no  coal  was  remored.  There 
was  no  expulsion  of  Hoffman  and  his  men  from  the  vessel,  nor 
any  interference  with  their  moving  her,  so  long  as  the  coal  was 
not  carried  awaj.  6.  That  whether  the  safety  of  the  vessel  on 
one  Side  of  the  pier  would  be  greater  than  on  the  other,  depend- 
ed wholly  upon  the  coarse  from  which  the  wind  should  happen 
to  blow.  That  she  was  safe  where  she  was  all  Saturday  night, 
and  aU  Sunday,  and  until  Monday  morning;  if  she  had  been 
moved,  and  the  wind  had  happened  to  shift,  and  blow  from  the 
south-east,  she  would  have  been  carried  into  a  more  dangerous 
situation.  6.  That  the  vessel  had  been  lying  along  side  of  the 
wharf,  where  she  sunk,  all  the  time  for  two  weeks,  only  four 
days  of  which  -her  coal  was  in  charge  of  the  sheriff.  That 
plaintiff's  yard  was  two  blocks  from  the  vessel.  That  plaintiff 
had  no  apprehensions  for  its  safety  during  this  storm;  and  that 
all  parties  acted  upon  an  honest  conviction  that  the  vessel  and 
coal  were  safe  as  they  were.  7.  That  the  removal  of  the  coal 
from  the  vessel,  and  the  hiring  of  a  place  to  store  it,  until  the 
sureties  justified,  would  have  been  very  expensive  to  the  plain- 
tiff; this  view,  no  doubt,  influenced  him,  in  sanctioning  the 
effort  of  the  sheriff  to  retain  tlie  coal  as  it  was,  so  that  but  one 
removal  might  be  made.  8.  Although  it  be  true,  that  the 
vessel  did  sink  where  she  lay,  there  can  be  no  dispute  that  the 
coal  was  in  her  at  the  time,  by  the  assent  of  the  plaintiff,  to 
save  expense  to  him ;  that  he  ailerwards  took  the  coal  without 
objection,  and  said  he  never  intended  to  commence  this  suit. 
9.  The  sheriff  was  not  bound  to  exercise  any  greater  care  than 
Moore  did,  as  a  prudent  and  reasonable  man,  before  the  levy. 
Moore  had  left  the  coal  for  ten  days  in  that  vessel,  in  the  same 
place,  with  the  vessel  in  the  same  charge.  The  defendant  put 
a  keeper  over  the  coal,  and  otherwise  took  the  same  care  that 
plaintiff  did.  10.  It  was  a  question  entirely  for  the  jury, 
whether  the  attempt  to  move  the  vessel  aft;er  the  storm  had 
commenced,  in ,  view  of  the  difficulty  of  getting  around  the 
end  of  the  pier  against  the  wind  and  waves,  and  the  probable 
change  of  the  wind,  would  not  have  been  more  hazardous  than 
to  leave  her  as  she  was. 

V.  The  evidence  did  not  warrant  the  charge  secondly  re- 
quested.   Moore  said,  in  answer  to  that  offer,  that  ^^  he  could 
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not  take  it  then,  he  had  nothing  to  do  with  it  then,  and  Hoff- 
man must  Bee  Moore's  attorney.'' 

VI.  It  was  a  question  for  the  jury,  upon  all  the  evidence, 
whether  the  vessel,  where  it  was,  was  not  in  a  reasonably  secure 
place  to  keep  the  coal ;  and  the  fourth  request  to  charge  was 
properly  refused. 

VIL  It  was  also  a  question  for  the  jury  to  say,  whether 
there  was  not  exercised  all  reasonable  and  proper  care  to 
guard  against  the  sinking  of  the  vessel;  placing  her  at  a  suit- 
able wharf,  in  a  reasonably  secure  position,  and  there  leaving 
her  fast,  would  be  such  proper  care.  It  was  not  necessary  that 
it  should  have  been  watched,  after  these  precautions,  with  an 
eye  that  never  sleeps.  Watching  could  not  have  prevented 
her  sinking.  The  question  of  the  su£Biciency  of  the  watch  and 
the  expediency  and  duty  of  removal,  were  for  the  jury. 

VJULL  The  evidence  shows  that  Mr.  Hallenbeck  thought 
she  was  safely  moored  and  fastened ;  that  he  was  an  expe- 
rienced navigator;  that  she  was  properly  fastened  at  the  time ; 
and  that  if  all  hands  had  been  there  on  the  morning  of  the 
accident,  they  cou]id  not  have  prevented  it.  It  was  for  the 
jury,  upon  the  evidence,  to  decide  the  issue  whether  the 
defendant  had  been  guilty  of  any  negligence. 

IX.  The  seventh  request  to  charge  had  no  bearing  on  the 
merits  Of  this  case.  The  eighth  request  presented  only  a  part 
of  the  evidence  bearing  on  the  general  question  of  negligence, 
and  the  judge  was  not  bound  to  submit  separate  portions  of 
the  testimony  in  that  form  to  the  jury. 

X.  The  charge  of  the  judge  was  correct,  unless  the  par- 
ties so  agreed  to  settle  as  to  discharge  the  sheriff.  There  was 
no  determination  of  his  rights  or  liability  by  their  agreement 

XL  The  judge  correctly  defined  the  rule  by  which  the 
jury  were  to  be  guided  in  coming  to  their  determination  of 
the  issue  upon  the  evidence.  Also  in  reference  to  the  inference 
they  might  draw  from  the  circumstances  of  an  assent  on  the 
part  of  the  plaintiff,  and  in  the  legal  conclusion,  if  the  jury 
should  find  such  an  assent 

Xn.  There  was  no  room  for  any  pretence  or  question  upon 
the  evidence,  that  the  veasdj  in  the  position  she  occupied  at 
the  time  of  the  levy,  was  not  in  as  safe  a  place  to  keep  it,  aa 
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in  any  other  that  could  have  been  selected.  There  was  no 
duty,  imposed  by  law,  upon  the  sheriff  to  remove  it  from  that 
place.  The  only  question  arising  upon  the  evidence  was, 
whether  there  was  any  want  of  care  in  guarding  the  property 
against  the  storm  which  subsequently  arose,  and  which  sunk 
the  vessel.  That  storm  alone  created  the  danger  and  the  injury. 
This  question  was  fully  and  fairly  submitted  to  the  jury.  It  is 
settled  law  that  a  sheriff  is  not  liable  for  any  loss  to  goods  by 
fire,  or  other  accident,  unless  it  is  connected  with  his  own  negli- 
gence. {Brovming  v.  Homdford^  5  Hill,  588,  591 ;  Story  on 
Bailments,  §§  130,  620;  Jenn&r  y.  Joliffey  6  J.  R  9.)  The 
sheriff  is  responsible  only  for  good  faith  and  ordinary  diligence ; 
and  the  law  requires  some  proof  of  negligence,  to  overcome 
the  legal  presumption  that  he  has  done  his  duty.  Showing  that 
a  loss  has  happened,  does  not  throw  the  burden  of  proof  on 
the  ofScer ;  it  must  also  be  shown  that  when  it  occurred  he 
was  not  exercising  such  ordinary  diligence  as  belongs  to  a  pru- 
dent and  honest  discharge  of  his  duties.  {Burke  v.  TreviUy 
1  Mason's  K.  96,  101.)  Neither  of  the  cases  cited  by  the 
plaintiff  tends  to  sustain  his  proposition  that  the  law  made  it 
the  duty  of  the  sheriff  to  have  the  coal  taken  from  the  vessel 
at  any  time.  Brovmmg  v.  Handford^  5  Denio,  586,  was  de- 
cided solely  upon  the  effect  of  taking  a  receipt  for  the  property ; 
and  Lisfier  v.  Pieraon^  in  the  several  volumes  of  Wendell 
cited,  turned  upon  the  provisions  of  the  Revised  Statutes,  rela- 
tive to  the  situation  of  the  property  where  a  claim  of  title  was 
interposed,  until  that  claim  should  be  tried. 

The  plaintiff  was  not  only  bound  to  show  that  the  sheriff  did 
not*  remove  the  boat,  and  that  by  removing  the  boat,  the  loss 
might  have  been  prevented;  but  also  to  show  such  circum- 
stances as  made  the  omission  to  do  so  a  neglect  of  ordinary 
prudence  on  the  part  of  the  sheriff.  There  is  no  fixed  rule  of 
law  prescribing  his  action,  and  the  question,  in  all  cases  of  this 
class,  is,  whether  in  the  exercise  of  due  care  and  caution,  the 
course  pursued  was  that  which  a  reasonably  prudent  man  would 
have  adopted;  and  this  is  a  question  exclusively  for  the  jury. 
(  WiUiamson  v.  Howard,  13  How.  101, 109.) 

Xni.  The  charge  of  the  judge  fairly  and  fully  submitted 
to  the  jury  the  only  question  in  the  cause,  which  was,  whether 
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the  sheriff  had  been  guilty  of  the  negligence  charged  in  the 
complaint.  The  particular  propositions  presented  by  the  seve- 
ral requests  to  charge,  embraced  only  partial  views  of  portions 
of  the  evidence,  and  were  not  propositions  of  law ;  so  far  as  it 
was  proper  to  include  them,  they  were  embraced  in  the  charge 
as  given. 

XIV.  Three  several  juries  have  concurred  in  the  verdict 
that  the  defendant  was  not  guilty  of  the  neglect  charged.  After 
these  repeated  verdicts  upon  a  question  of  fiu^t,  the  courts 
should  not  interfere,  even  though  the  verdict  should,  in  their 
opinion,  be  against  the  weight  of  evidence.  {FowUr  v.  Mna 
Ins.  Co.,  7  Wend.  270 ;  Ex  parte  Bailey,  2  Cow.  479 ;  Aeh- 
ley^.KeOogg,  8  Cow.  223;  Felter  Y.Whippie,  8  J.  R  369; 
Jackson  v.  Zimmerman,  12  Wend.  299 ;  Overseers  of  Poor 
of  Rochester  v.  Lurd,  15  Wend.  566.) 

XY.  The  judgment  should  be  affirmed,  with  costs. 

H.  P.  Hastings,  in  reply,  made  the  following  points. 

I.  The  evidence  of  plaintiff's  consent  that  the  coal  should 
remain  on  board  of  the  boat,  does  not  tend  to  rebut  the  charge 
of  negligence,  but  only  that  the  sheriff  was  excused  from  ordi- 
nary diligence ;  it  is  in  the  nature  of  a  license,  which  should 
be  specially  pleaded.  This  case  differs  from  Voffi  Gieson  r. 
Van  Gieson  in  this,  that  in  that  case  the  plaintiff  in  his  com* 
plaint,  was  obliged  to  aver  non-payment  to  make  out  his  breach, 
and  proof  of  payment  negatived  one  of  the  material  allega- 
tions of  the  complaint.  Not  so  in  this  case ;  the  plaintiff  does 
not  aver  that  the  coal  was  left  without  his  consent,  nor  was  he 
bound  so  to  do.  The  plaintiff  could  not  be  prepared  by  the 
pleadings  to  meet  any  such  state  of  facts.  The  evidence  was 
clearly  inadmissible. 

n.  The  verdicts  of  the  jury  establish  nothing,  because  they 
have  been  set  aside  for  error  in  law. — Non  constant,  but  if  the 
ruling  of  the  court  had  been  correct,  the  verdicts  would  have 
been  the  other  way.  We  are  to  presume  ihey  would,  or  the 
court  would  not  have  set  them  aside. 

nL  The  evidence  of  Moore's  declaration  that  he  did  not 
intend  to  sue  the  sheriff,  was  clearly  inadmissible,  because  the 
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only  qaestion  for  the  jury  was,  whether  the  plaintiff  had  a 
just  cause  of  action.  His  intentions  did  not,  nor  could  not 
affect  the  justice  of  his  cause  of  action.  Most  men  do  not  sue 
when  they  have  a  just  cause  of  action,  and  frequently  express 
their  intentions  to  that  effect,  and  many  do  when  lliey  have 
not.  It  is  a  declaration  which  may  be  used  in  tl^e  hands  of  a 
skilful  counsel  to  prejudice  a  cause,  and  throws  no  light  at  all 
upon  the  merits  of  the  cause. 

lY.  If  the  facts  admitted  in  the  pleadings,  and  the  evidence 
in  the  case  clearly  showed  that  l^e  plaintiff  was  entitled  to 
recover,  the  court  ought  to  have  so  charged.  1.  Beferring  a 
party  to  his  attorney,  is  not  tantamount  to  a  refusal  to  receive 
a  delivery,  hut  the  reverse.  2.  The  tact  that  the  boat  was 
safe  when  the  papers  were  served,  imposed  the  duty  upon  the 
sheriff,  of  keeping  it  so,  and  is  no  excuse  for  negligence. 
3.  If  the  plaintiff  knew  where  the  boat  lay  at  the  time  the 
papers  were  served,  he  could  not  have  known  that  it  would 
remain  there  unless  he  possessed  the  gift  of  prophecy.  It  is 
plain  that  it  ought  not  to  have  remained  where  it  did.  It 
might  have  been  safe  when  he  knew  it,  but  it  is  perfectly  plain 
it  was  not  safe  afterwards.  4.  The  coal  was  in  the  custody 
of  the  sheriff,  and  his  custody  was  not  interfered  with  by  the 
plaintiff.  Nor  could  it  be.  He  had  ftdl  and  absolute  control 
over  it.  The  plaintiff  had  a  right  to  look  to  him  for  its  safe 
keeping.  The  sheriff  cannot  shift  the  responsibility  of  its  safe 
custody  from  himself  to  the  plaintiff.  6.  The  boat  was  safe, 
undoubtedly,  until  the  approach  of  danger.  Others  saw  the 
danger,  and  warned  the  sheriff.  That  there  was  danger,  is 
proved  by  the  loss.  That  it  could  have  been  foreseen  and 
provided  against  is  proved  by  the  fact  that  the  sheriff  was 
warned  in  season,  and  a  perfect  protection  suggested.  Not- 
withstanding the  variableness  of  the  wind,  experienced  men 
could  see  the  approach  of  danger.  6,  7,  8,  9, 10.  There  is  no 
evidence  as  to  the  plaintiff's  apprehensions,  nor  have  they 
anything  to  do  with  the  case.  He  could  not  interfere.  Moore's 
conduct  did  not  impose  upon  or  release  the  sheriff  from  any 
duty.  If  Moore  had  been  over  careful,  the  sheriff  would  not 
therefore  have  been  bound  to  exercise  diligence.  Moore  did 
not  pretend  to  interfere  with  the  sheriff  in  any  way  in  the 
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exercise  of  his  duty,  and  there  is  nothing  in  the  case  to  relieve 
ihe  sheriff  from  his  obligation  to  take  dne  care  of  the  goods. 
It  is  plain  that  he  did  not,  and  the  jury  ought  to  have  been 
instracted  to  bring  in  a  verdict  for  the  plaintiff. 

Y.  The  fifth,  sixth  and  seventh  points  of  defendant,  do  not 
show  that  the  plaintiff's  request  to  charge  secondly  was  incor- 
rect Moore's  reference  to  his  attorney  was  proper,  because 
the  whole  matter  was  then  in  the  custody  of  the  law,  and  he 
did  not  know  how  fiEur  his  own  acts  might  affect  his  rights,  but 
the  sheriff  interposed  and  made  the  reference  of  no  effect  He 
claimed  the  absolute  custody  and  control  of  the  goods.  He 
assumed  all  the  responsibility  of  their  keeping.  Hallen- 
beck's  experience  as  a  navigator  is  problematicaL  He  was 
employed  three  years  on  a  steamboat  It  niight  have  been  as  a 
stoker.  If  watching  would  not  have  prevented  the  disaster  re- 
moval would.  The  boat  was  not  in  a  suitable  and  safe  place. 
On  this  point  the  testimony  was  all  one  way.  Any  number 
of  witnesses  could  ^ot  prove  the  contrary,  and  there  is  un- 
contradicted proof  that  the  danger  was  apparent  in  time  to 
afford  a  remedy.  The  negligence  of  the  sheriff  is  placed 
beyond  question.  There  is  nothing  to  submit  to  a  jury  on  this 
point,  and  if  he  was  not  excused  by  the  act  of  the  plaintiff,  he 
is  clearly  liable. 

VI-  The  seventh  request  to  charge  was  proper,  and  the  court 
ought  to  have  charged  in  accordance  with  the  request,  because 
there  had  been  an  attempt  to  shift  the  obligation  of  taking  care 
of  the  coal,  upon  the  master ;  and  because,  as  a  matter  of  law, 
the  master  was  under  no  obligation  to  take  care  of  the  coal — 
the  sheriff  had  no  right  to  impose  any  such  duty  upon  him, 
and  the  jury  ought  to  have  been  clearly  instructed  to  that  effect, 
that  they  might  know  as  a  matter  of  law  where  the  obligation 
for  the  safe  custody  of  the  coal  rested.  The  eighth  request  to 
charge  is  clearly  correct,  and  embraces  only  a  distinct  point  in 
the  case,  and  the  charge  ought  to  have  been  in  accordance  with 
tho  request 

VIL  If  the  sheriff  choose  to  leave  the  coal  on  board  the 
boat,  and  by  the  exercise  of  reasonable  care  the  boat  could 
have  been  removed  to  a  safe  place,  the  law  imposed  the  duty  of 
removal  upon  the  sheriff,  inasmuch  as  he  assumed  the  exclu- 
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sive  custody  and  control  of  the  coal.  It  is  true  that  the  storm 
alone  created  the  danger,  but  this  danger  might  easily  have 
been  averted;  and  it  is  preposterous  to  assert  the  contrary. 
The  sheriff  would  not  permit  interference,  even  when  warned 
of  danger.  Hoffman  testifies  without  any  possible  interest 
and  without  apparent  bias.  It  is  preposterous  to  a^ert  that 
because  the  coal  was  in  the  custody  of  the  law,  no  one  was 
bound  to  look  to  its  safety  and  that  it  was  necessarily  devoted 
to  perfectly  apparent  and  inevitable  destruction*  The  case  of 
Browning  v.  Hanford^  5  Denio  686,  is  directly  opposed  to 
any  such  doctrine.  But  it  is  not  necessary  to  invoke  the  doc- 
trines of  that  case,  to  make  the  sheriff  liable  in  this.  This  is 
a  clear  case  of  negligence  on  the  part  of  the  sheriff,  and  it  is 
impossible  to  get  around  or  over  it.  It  is  not  true  that  those 
acting  in  a  special  or  official  capacity,  are  not  bound  to  take 
more  care  of  the  property  intrusted  to  their  charge  than  a 
prudent  man  in  the  ordinary  discharge  of  his  business  would 
with  his  own.  They  are  paid  for  their  care.  It  is  their  special 
duty.  The  charges  of  the  sheriff  for  taking  care  of  property 
are  very  onerous ;  and  to  say  that  he  is  only  bound  to  take  or- 
dinary care  after  all,  is  absurd.  There  is  no  hardship  in  the 
case :  the  office  of  sheriff  is  not  only  voluntarily  assumed,  but 
eagerly  sought  after ;  the  emoluments  are  large,  the  responsi- 
bilities are  by  no  means  commensurate. 

Yin.  The  question  of  negligence  is  not  the  only  question  as 
stated  in  respondent's  thirteenth  point ;  and,  as  to  titiat  question, 
the  appellant  claims  the  benefit  of  all  his  exceptions. 

IX.  Where  three  several  verdicts  have  been  rendered,  and 
two  set  aside  as  being  against  the  weight  of  evidence  merely, 
there  might  be  some  propriety  in  the  court's  hesitating  to  set 
aside  the  third  for  that  i^ause  only ;  but  when  the  other  verdicts 
were  set  aside  for  errors  of  law,  there  is  no  impropriety  in  ask- 
ing the  court  to  set  aside  the  third  as  being  against  the  weight 
of  evidence,  and  if  it  is  against  the  weight  of  evidence,  the 
party  is  as  much  entitled  to  have  it  set  aside  as  though  it  was 
the  first  verdict  instead  of  the  third. 

X.  The  judgment  should  be  reversed  with  costs. 

Bt  xm  CouBT.   BoswoETH,  J. — The  judge  charged  that  ^^  the 
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jury  might  infer,  if  they  thought  the  circumstances  warranted 
it,  an  assent  on  the  part  of  Moore  to  the  leaving  of  the  coal  on 
board  of  the  vessel.  If  this  were  assented  to  by  Mr.  Moore, 
the  mere  fact  that  the  deputy  sheriff  left  the  coal  on  board  of 
the  vessel,  would  not  render  the  defendant  liable  in  this  ac- 
tion." 

The  plaintiff  insisted  that  no  such  question  should  be  sub- 
mitted to  the  jury,  because  no  such  defence  was  set  up  in  the 
pleadings,  and  because  there  was  no  evidence  authorizing  the 
submission  of  any  such  question. 

There  was  no  evidence  authorizing  the  submission  of  any  such 
question,  unless  the  fact  that  the  plaintiff  knew  the  coal  was 
not  removed,  and  did  not  remonstrate  with  the  sheriff  against 
such  conduct,  is  evidence  from  which  such  an  assent  may  be 
inferred. 

An  omission  to  interfere  with  a  sheriff  in  his  discharge  of  the 
duties  imposed  by  law,  or  to  object  to,  or  complain  of  the  man- 
ner in  which  he  performs  them,  is  no  assent  to  his  neglect  or 
violation  of  duty. 

The  statute  made  it  the  duty  of  the  sheriff  to  take  the  pro- 
perty (Code,  §  209)  and  "  keep  it  in  a  secure  place''  (id.  216),  and 
deliver  it  to  the  party  entitled  to  it. 

The  schooner  may  not  have  been  a  secure  place  in  which  to 
keep  the  coal.  The  schooner  was  heavy  laden,  leaked  badly, 
and  would  probably  have  sunk,  if  not  pumped  daily. 

Tlie  sheriff  did  not  take  any  measures  to  hate  her  pumped, 
and  although  this  was  done,  it  was  not  done  by  men  employed 
by  the  sheriff,  or  acting  under  his  authority,  or  who  had  assured 
him  such  services  would  be  performed. 

This  instruction,  as  I  view  it,  was  equivalent  to  charging  the 
jury  that  although  the  schooner  might  be  an  insecure  place  in 
which  to  keep  the  coal,  yet  no  liabilily  would  attach  to  the 
sheriff  merely  in  consequence  of  his  having  left  it  in  that  place, 
if  they  found  that  Moore  assented  to  its  being  left  there. 

The  further  proposition  submitted  in  connexion  with  this 
was,  whether  the  sheriff  was  wanting  in  reasonable  and  proper 
care  in  guarding  the  property  against  the  consequences  of  the 
storm,  which  subsequently  arose,  and  during  the  continuance 
of  which  the  vessel  was  sunk.    Tlie  juiy  were  instructed  that 
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it  was  the  duty  of  the  sheriff  to  watch  the  property,  and  see 
if  anything  should  arise,  while  it  was  in  his  custody,  to  endan- 
ger its  safety,  and  to  use  due  and  reasonable  care  and  diligence 
to  prevent  it ;  if  that  duty  was  not  performed,  he  was  responsi- 
ble for  the  neglect,  and  t^ie  plaintiff  was  entitled  to  recover. 

The  plaintiff  insisted  that  no  such  question  should  have  been 
submitted,  on  the  ground  that  there  was  no  evidence  tending 
to  show  that  the  sheriff  took  any  care,  or  instructed  any  one^for 
him  to  take  any  care,  to  prevent  the  vessel  being  sunk  or  in- 
jured by  the  storm. 

As  I  read  the  evidence  of  Hallenbeck,  the  sheriff's  agent,  he 
swears  expressly,  "I  had  no  charge  to  take  care  of  the  safety 
of  the  vessel ;  I  was  charged  by  the  sheriff  to  take  charge  of 
the  coal,  and  see  that  the  vessel  was  not  removed ;  I  was  not 
charged  to  see  to  her  safety  from  sinking." 

He  was  at  the  vessel  between  five  and  six  o'clock  in  the 
afternoon  preceding  the  night  on  which  she  sunk,  and  although 
there  were  strong  indications  of  a  storm,  and  his  attention  was 
called  to  the  dangerous  position  and  condition  of  the  vessel,  he 
did  nothing  with  a  view  to  her  safety.  At  night  he  left  a  po- 
lice officer  of  that. ward  in  charge  of  her,  to  see  that  the  vessel 
was  not  removed. 

There  was  no  evidence  on  which  to  submit  the  question, 
whether  the  sheriff  was  wanting  in  reasonable  and  proper  care 
in  guarding  the  vessel  against  the  consequences  of  the  storm 
which  subsequently  arose  and  sunk  her.  His  own  officer  swore 
affirmatively  that  he  neither  took  any  such  care,  nor  was 
charged  by  the  sheriff  with  any  such  duty. 

He  also  swears,  that  ^^on  Saturday,  in  the  afternoon,  about 
4  o'clock,  the  captain  came  and  asked  me  what  would  be  the 
consequence  if  she  sunk  ?  who  would  be  answerable  for  the 
property  ?  I  said  I  could  not  say,  but  I  suppose  Mr.  Moore  or 
the  sheriff;  he  then  said  he  would  not  have  anything  to  do 
with  her ;  he  spoke  about  moving  the  vessel ;  he  never  asked 
me  if  he  could  remove  her;  I  should  not  have  cared  if  he'had 
moved  her  from  that  place,  so  long  as  the  coal  was  safe ;  the 
-  vessel  lay  fifteen  or  twenty  feet  from  the  end  of  the  pier ;  I  told 
him  if  that  vessel  was  taken  away  without  my  consent,  or  the 
sheriff's  consent,  he  would  be  liable  for  stealing." 
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It  seems  to  me  that  on  such  evidence  it  cannot  be  left  to  a 
jnry  to  say  whether  the  sheriff  took  reasonable  and  proper 
care  to  guard  the  property  against  the  consequences  of  the 
storm. 

No  care  was  taken,  or  attempted  to  be,  with  a  view  to  that 
object ;  no  one  was  even  left  to  watch  it,  with  a  view  to  guard 
it  against  such  consequences.  On  the  contrary,  although  it  was 
raining  and  blowing  in  the  afternoon,  and  although  it  looked 
likely  for  a  storm,  and  in  the  night  the  wind  increased  in  vio- 
lence, nothing  was  attempted  for  the  safety  of  the  vessel.  The 
agent  went  home  and  went  to  bed,  and  charged  the  police  offi- 
cer to  see  that  the  vessel  was  not  removed,  but  not  to  do  any- 
thing to  prevent  her  being  sunk. 

She  was  sunk,  and  the  jury  may  have  exonerated  the  defend- 
ant, on  the  ground  that  Moore  assented  to  the  coal  being  left 
on  board  the  vessel,  and  havings  so  assented,  the  sheriff  took 
proper  and  reasonable  care  to  guard  the  coal  against  the  con- 
sequence of  the  storm. 

Tliere  was  no  evidence  to  warrant  the  submission  of  either 
of  these  questions,  or  on  which  a  jury  could  properly  find 
either  of  tixem  in  favor  of  the  defendant. 

So  far  as  the  case  depended  on  these  questions,  I  think  the 
jury  should  have  been  instructed,  that  if  the  vessel,  in  the 
condition  in  which  she  then  was,  was  not  a  secure  place  in 
which  to  leave  and  keep  the  coal,  considering  the  season  of  the 
year,  and  the  storms  commonly  incident  to  it,  the  sheriff  was 
liable  for  any  damages  resulting  from  its  being  left  in  that 
place. 

K  he  had  removed  the  coal  to  a  secure  place,  it  would  not 
have  been  damaged  by  the  storm,  and  it  is  not  to  be  assumed 
that  it  would  have  been  equally  damaged  in  a  secure  place. 

It  was  damaged  by  being  on  the  place  where  it  was.  The 
sheriff  neither  removed  it,  nor  attempted  to  protect  it  from  the 
storm  that  injured  it,  notwithstanding  his  attention  was  called 
to  the  danger  of  its  position,  to  his  liability  if  the  vessel  was 
sunk,  and  was  told  by  the  captain  that  he  would  have  nothing 
to  do  with  it. 

It  may  very  well  be,  that  on  another  trial  it  may  appear 
that  the  captain  of  the  schooner  assented  to  the  coal  being  left 
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on  board,  and  to  the  nse  of  the  schooner  by  the  sheriff,  as  a 
place  of  keeping  it. 

If  this  should  be  so,  such  evidence  may  possibly  be  given  as 
will  render  it  proper  to  submit  to  the  jury  ad  questions  of  fact, 
whether  that  was  a  secure  place  in  which  to  keep  the  coal ; 
and  whether  the  indications  of  a  storm  were  such  as  to  require 
of  the  sheriff  any  extra  precautions  for  the  safety  of  the  vessel. 

On  the  case  as  presented  to  us,  we  agree  in  the  opinion,  that 
there  was  no  evidence  authorizing  the  submission  of  the 
question  of  Moore's  assent  to  the  coal  being  left  where  it  was, 
or  of  the  question  whether  the  sheriff  was  wanting  in  proper 
care  in  guarding  the  property  against  the  consequence  of  the 
storm  which  subsequently  arose  and  during  which  the  vessel 
was  sunk.  A  new  trial  must  be  granted,  with  costs  to  abide 
the  event 


Henbt  Keep,  Bespondent,  o^.  George  P.  Lord  and  Samuel 
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Where  two  persons  are  indebted  to  each  other,  on  disconnected  demands,  and 
one  becomes  insolvent,  the  solvent  party  cannot  maintain  an  action  for  that 
cause  alone,  to  compel  an  equitable  set-off  before  the  debt  owing  by  the  in- 
solvent party  becomes  due.  If,  before  it  becomes  due,  he  assigns  the  demand 
against  the  solvent  party,  the  assignee  may  recover  the  assigned  demand,  free ' 
from  all  claims  pf  set-off  on  the  part  of  the  solvent  debtor  against  the  insol- 
vent, where  there  is  i^o  pretence  that  the  assignment  of  the  claim  was  made 
with  intent  to  defeat  the  set-off. 

When  no  other  ground  exists  to  support  an  equitable  set-off  than  the  insolvency 
of  one  of  two  parties,  severally  indebted  to  each  other,  the  right  of  set-off  does 
not  attach  until  the  debt  owing  by  the  insolvent  has  become  due. 
(Before  Campbell,  Boswobth,  and  Emket,  J.J.) 
December  1*7,  1862.    March  26,  1868. 

This  case  came  before  the  general  term  on  an  appeal  from  a 
judgment  sustaining  a  demurrer  to  the  answer  to  the  complaint. 

The  plaintiiF,  as  assignee  of  Charles  Eing,  brought  this  action 
to  recover  for  goods  sold  and  delivered  by  King  to  the  defen- 
dants between  the  20th  of  February  and  the  1st  of  July,  1851, 
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on  a  credit  which  expired  on  the  25th  of  December,  1851. 
'King  assigned  this  account  to  the  plaintiff  on  the  18th  of 
September,  1851. 

The  defendants  were  owners  of  a  not«  made  by  King  on  the 
2d  of  June,  1851,  payable  six  months  after  its  date,  and  which 
was  purchased  by  them  on  the  5th  of  June,  1851. 

In  their  answer,  they  claimed  an  equitable  right  to  set  oflF 
the  note  against,  and  in  extinguishment  of,  a  like  amount  of 
the  account,  on  the  grounds  that  they  owned  the  note  when 
King  assigned  the  account  he  had  against  them  to  the  plaintiff; 
that  King  was  then  and  since  has  been  insolvent,  and  since 
then  has  moved  out  of,  and  ceased  to  reside  in,  this  State. 
There  was  no  allegation  in  the  answer,  that  King  assigned  to 
the  plaintiff  with  the  intent  to  prevent  one  demand  being  set- 
off against  the  other,  or  that  he  knew  when  he  assigned  that 
the  defendants  owned  the  note  mentioned  in  their  answer,  or 
that  his  subsequent  removal  from  the  State  was  fraudulent. 

All  ^  other  facts  requisite  to  a  full  understanding  of  the  case, 
are  stated  in  the  opinion  of  the  Court. 

A.  P.  Man,  in  behalf  of  the  appellants,  made  and  argued 
the  following  points. 

I.  It  is  a  primary  principle,  that  the  assignee  of  a  thing  in 
action  (other  than  negotiable  paper)  takes  it  subject  to  all 
equities  between  the  original  parties.  {Murray  v.  SyUtywm^  2d 
Johns.  Ch'y  R  441,  443;  2d  Story's  Ev.,  §  1047;  Niagara 
Bank  v.  Bosevelt,  9  Cow.  409.) 

II.  The  present  case  is  fully  within  the  equity,  if  not  within 
the  letter,  of  the  statutes  of  set-off. 

m.  The  answer  presents  a  clear  case  for  an  equitable  Be^off, 
and  courts  of  equity  have  uniformly  compelled  a  set-off  under 
like  circumstances. 

(See  cases  below  cited.) 

1.  The  counter-claim  or  set-off  is  properly  presented  by 
answer.  It  was  not  necessary  to  file  a  cross-complaint.  {Jenr 
ninga  v.  Webster^  8  Paige,  503 ;  Oay  v.  Oay^  10  Paige,  369, 
377.)  2.  The  power  of  courts  of  equity  to  compel  a  set-off  is  not 
derived  merely  from  the  statute,    tt  rests  upon  the  original 
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jurisdiction  of  courts  of  equity,  and  upon  their  general  power 
over  their  suitors.  (Qay  v.  Oay^  10  Paige,  369, 376 ;  Simpson 
V.  HaH^  in  error,  14  J.  E.  63 ;  Merrill  v.  Fowler^  6  Dana, 
on  p.  306 ;  2d  Story's  Eq.  Jur.,  §§  1431,  1432,  1437,  1444.) 
3.  The  true  and  actual  debt  due  from  defendants  to  King, 
at  the  time  of  his  assignment  to  plaintiff,  was  only  the  balance 
between  their  respective  demands  against  each  other.  This 
was  the  rule  of  the  civil  law,  and  has  always  been  acted  upon 
by  courts  ot  equity.  4.  The  facts  of  the  insolvency  of  King,  and 
his  removal  beyond  the  State,  and  that  defendants  have  no  secu- 
rity for  their  note,  are  controlling  reasons  with  a  court  of  equity 
for  compelling  a  set-off.  {lAndaay  v.  Jackson^  2d  Paige,  581 ; 
Oay  V.  Gay^  10  Paige,  869,  876 ;  Stewart  v.  Chamierliny  6 
Dana,  82 ;  MerriU  v.  Fowler,  6  Dana,  306 ;  Jennvnga  v.  Webster^ 
8  Paige,  503.  5.  A  court  of  equity,  under  such  circumstances, 
would  compel  a  set-off,  even  against  a  plaintiff  who  had  pur- 
chased for  actual  consideration  paid  at  ^e  time.  It  certainly 
would,  in  a  case  like  the  present,  where  no  consideration 
has  passed.  (StewaH  v.  Chwmberliny  6  Dana,  32 ;  Merrill 
V.  Fowlery  6  Dana,  306 ;    Chance  v.  Isdocs,  6  Paige,   592.) 

6.  The  fact  that  the  note  of  King  was  not  due  at  the  time 
when  he  assigned  the  book  account  to  the  plaintiff,  does  not 
impair  the  equitable  right  to  a  set-off.  Tbe  right  to  an  equi- 
table set-off  became  perfect  the  moment  King  became  insolvent. 
It  was  enough,  at  any  rate,  that  the  note  would  mature  before 
the  account.  {Chcmoe  v.  IsaacSy  6  Paige,  592  ^  Lindsay  v. 
Jackson,  2  Paige,  581 ;  Oay  v.  Oay,  10  Paige,  369.) 

jE!  8.  Yomig,  in  behalf  of  the  respondent,  made  and  argued 
the  following  points. 

I.  The  claim  of  the  defendants  is  not  a  demand  against  the 
plaintiff,  nor  is  it  such  as  might  have  been  set  off  against 
Charles  King,  the  assignor,  while  the  demand  on  which  suit  is 
brought  belonged  to  him.    (2  R.  S.,  3d  ed.,  p.  460,  §  39,  sub. 

7,  8, 10, 11.)  The  defendants'  demand  had  not  become  due  at 
the  time  of  the  assignment  to  plaintiff  of  demand  on  which 
suit  is  brought ;  consequently,  no  right  to  set  off  defendants' 
demand  existed  at  the  time,  and  the  assignee  took  the  claim 
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clear  of  any  right  of  set-off  against  it  {Wells  v.  Stewart^ 
3  Barb.  S.  C.  Rep.  40;  Graves  y.  Woodbury,  4  TTill,  559; 
Spencer  t.  Barber^  5  Hill,  669 ;  WatU  v.  The  2£ay<yr,  Ac., 
1  Sand.  Snpr.  Ot  S.  23 ;  Beckunth  v.  Tfie  Union  Bank,  4 
id.  604.) 

n.  The  defendants  have  no  right,  in  equity,  to  set  oif  the 
Dote  held  by  them  against  the  plaintiff's  demand. 

1.  The  demands  are  independent,  and  not  connected  with 
each  other.  To  be  the  subject  of  set-off^  in  equity,  under  its 
extra  statutory  jurisdiction,  there  must  be  a  connection  between 
the  demands.  (2  Story's  £q.  Jur.,  §  1434 ;  Schermerkom  y. 
Ariderwn,  2  Barb.  S.  C.  Hep.  584 ;  Baweon  y.  Samuel^  1  Craig 
and  Phil.  161, 173, 174, 178.)  2.  No  equitable  right  of  set- 
off in  favor  of  the  defendants,  had  attached  at  the  time  of  the 
assignment  to  plaintiff,  the  note  held  by  them  not  being  then 
due.  A  court  of  equity  would  not  interfere  to  enforce  or  esta- 
blish a  set-off  in  their  favor  of  a  claim  not  due.  The  doctrine 
of  equitable  set-off  has  never  been  carried  to  the  extent  of 
changing  the  contracts  of  parties.  {Bradley  y.  Angel,  3  Com. 
475 ;  Spencer  v.  Barber,  5  Hill,  569 ;  Amdie  v.  Boynton,  2 
Barb.  S.  C.  Bep.  263 ;  Lindsay  v.  Jackson,  2  Paige,  584 ;  Dt0ir 
can  Y.  Lyon,  3  John  Ch.  Bep.  358,  360.) 

Br  THE  CouBT.  BoswoBTH,  J. — The  debt  owing  to  King 
by  the  defendant,  was  for  goods  sold  and  delivered  by  him 
to  them  between  the  20th  of  February  and  the  1st  of  July, 
1851,  and  became  due  on  or  about  the  25th  pf  December, 
1851. 

King,  on  the  18th  of  September,  1851,  assigned  to  the  plain- 
tiff, in  trust  for  the  payment  of  his  debts,  all  his  property, 
including  the  debt  owing  to  him  by  the  defendants. 

About  the  5th  of  June,  1851,  the  defendants  purchased  a 
note  against  King  for  the  payment  of  $300,  payable  six  months 
from  June  2d,  1851,  or  on  the  9th  of  December  following, 
being  a  few  days  prior  to  the  maturing  of  the  demand  on  which 
this  action  is  brought. 

The  defendants  insist  on  the  right  to  set  off  the  amount  of 
the  note  in  satisfaction  of  a  like  amount  of  the  debt  or  demand 
on  which  this  action  is  brought,  on  the  grounds  that  they  owned 

D.— n.  6 
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the  note  when  King  assigned  his  account  against  them  to  the 
plaintiffs ;  that  he  then  was  and  since  has  been  insolvent,  and 
"since  then  has  moved  out  of,  and  has  ceased  since  to  reside  in, 
the  State. 

It  is  perfectly  well  settled  that  such  a  setoff  cannot  be  made 
under  any  provision  of  the  Bevised  Statutes,  as  neither  demand 
was  due  when  King  assigned  to  the  plaintiff.  (2  B.  S.  354,  § 
12,  sub.  8,  and  id.,  p.  174,  §  43.) 

But  the  defendants  insist  that  the  case  presents  a  natural 
equity,  entitling  them  to  a  set-off,  and  insist  in  their  answer, 
under  §§  149  and  274  of  the  Code,  for  the  same  relief  that  a 
court  of  equity  would  have  given  them  on  a  bill  filed  to  com- 
pel the  set-off  to  be  made. 

This  is  not  a  suit  between  King  and  the  defendants,  and 
neither  demand  was  due  when  Kin^  assigned  to  the  plaintiff. 
If,  on  a  bill  filed  by  the  defendants  against  King  on  the  day, 
but  before  the  assignment  was  made,  stating  the  facts  contained 
in  their  answer,  they  would  not  be  entitled  to  a  decree  making 
the  set-off,  then  the  judgment  appealed  from  is  correct,  and 
must  be  affirmed.  No  case  has  been  cited  in  which  such  a  bill 
was  sust^ed  on  such  grounds,  where  the  debt  owing  by  the 
defendants  was  not  due  at  the  time  the  bill  was  filed. 

In  Lindsay  v.  Jackson^  2d  Paige,  584,  a  set-off  was  decreed, 
but  the  demand  against  the  defendant  was  due  when  the  bill 
was  filed.  The  demand  against  the  Complainant  was  not  due. 
It  was  the  duty  of  the  defendants  to  pay  at  once  and  without 
delay.  The  complainants  alone  had  an  interest  in  having  the 
credit  on  the  demands  against  themselves  to  which  the  terms 
of  their  obligations  entitled  them.  And,  in  that  case,  no  third 
persons  had  acquired  any  legal  or  equitable  right. 

In  Choice  V.  Isaacs  dk  Smythj  5  P.  594-595,  the  Chancellor 
intimated  that,  in  that  case,  if  the  complainant  had  held  and 
owned  the  note  against  Isaacs  at  the  time  the  latter  assigned  a 
demand  he  had  against  the  complainant  to  Smith,  he  would 
have  decreed  the  set-off,  on  the  ground  that,  although  the  note 
held  by  "  Chance  was  not  due  at  the  time  of  the  assignment, 
yet,  as  it  would  have  become  due  long  before  the  complainant's 
notes  were  payable,  an  equitable  right  of  set-off  would  then 
have  existed,  which  it  would  have  been  unconscientious  on  the 
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part  of  Isaacs  to  deprive  him  of  bj  assigning  the  complainant's 
notes  to  other  creditcrs." 

The  same  remark  is  applicable  to  this  opinion  as  the  same 
learned  Chancellor  made  concerning  an  opinion  intimated  by 
Chancellor  Sandford  in  Tnmp  v.  Haightj  Hop.  R.  270,  vix. 
''  that  it  is  not  entitled  to  the  force  of  a  judicial  decision,  and 
was  not  called  for  by  the  case  before  him ;  nor  does  it  appear 
to  be  founded  upon  any  adjudged  case."  {JefMmgM  t.  Welh 
ster,  8  P.  505.) 

llie  opinion  intimated  in  Ch/mce  v.  Isaacs^  5  Paige,  595, 
professes,  on  its  face,  to  have  no  other  authority  for  its  support 
than  the  principle  of  the  case  of  Limdaay  v.  Jackson.  In  the 
latter  case,  the  bill  was  entertained  because  the  debt  owing  by 
defendant  was  due  at  the  time  the  bill  was  filed,  and  the  Chan- 
cellor there  said  that  it  might  present  an  entirely  different 
question  if  the  defendant's  debt  was  now  due  from  the  com- 
plainants, who  were  seeking  to  compensate  it  by  a  claim  against 
the  defendants,  payable  at  a  future  day."  {YcmngY.  Oye€t 
al.,  10  J.  B.  Moore,  1»8.) 

In  Gay  and  others  v.  Oay^  10  Paige,  269,  before  and  at  the 
time  J.  P.  Gay  assigned  to  Messrs.  Lee  and  Morrison,  the 
defendant  owned  judgments  against  J.  P.  Gay,  recovered  on 
notes  endorsed  by  defendant  for  J.  P.  Gay's  acconmiodation, 
and  which  defendant  had  paid.  The  judgments  were  due  at 
the  time  of  the  assignment,  and  the  demand  assigned  was  due, 
and  the  amount  owing  by  defendant  had  been  liquidated  by  a 
master's  report  It  therefore  presented  a  case  in  which  the 
party  seeking  to  compel  the  set-off  had  a  demand  against  the 
other,  which  was  due  when  the  latter  assigned  the  demand 
belonging  to  him. 

In  Bradley  y.  Angela  3  Coms.  475,  the  Court  of  Appeals 
denied  the  right  of  set-off,  although  the  plaintiff's  debtor  was 
dead,  and  his  estate  insolvent,  on  the  ground  that  the  debt 
against  his  estate  was  not  due  when  the  bill  was  filed.  In  that 
case,  the  debt  owing  to  the  defendant  by  the  plaintiffi  was  due. 
Allowing  a  set-off  before  the  debt  owing  by  the  defendant 
becomes  due,  is  compelling  him  to  pay  before  the  time  stipu- 
lated by  his  contract,  and  is  making  a  new  contract  for  him. 

This,  it  is  believed,  a  Court  of  Equity  never  attempts  to  do, 
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in  a  case  of  independent  and  disconnected  demands,  on  the 
mere  ground  of  the  insolvency  of  one  of  the  parties. 

Unless  there  has  been  a  mutual  credit,  founded  on  a  subsist- 
ing debt  on  the  other  side,  or  an  express  or  implied  agreement 
of  set-off,  it  will  not  be  done.  {Howe  et  dl.  v.  Sliephard  et  al.j 
2  Si^n.  414-418  ;  Gordm  v.  ZevnSy  id.  629 ;  Dade  v.  Irunn's 
E^n,  2  How.  S.  R.  (U.  S.)  383, 390.) 

In  Ainalie  y.  Boynion^  2  Barb.  S.  0.  R.  263,  the  assigned 
claim  had  been  liquidated  in  amount  by  a  report  of  referees 
before  it  was  assigned ;  and  before  and  at  the  time  it  was  as- 
signed, the  plaintiffs  held  a  judgment  against  the  assignor  of 
the  claim.  The  plaintiff's  claim  was  due  when  the  assignment 
was  made,  and  the  amount  of  the  claim  against  him  had  been 
then  ascertained  and  liquidated. 

I  find  no  adjudged  case  to  the  effect  that  one  of  two  parties, 
having  distinct  and  disconnected  demands  against  each  other, 
neither  of  which  is  due,  can,  on  the  mere  ground  of  the  insol- 
vency of  the  other,  file  a  bill  against  the  insolvent  and  compel 
a  set-off  against  the  other.  Unless  this  can  be  done,  no  bill 
could  have  been  filed  by  the  defendants  against  Eling,  on  the 
&cts  stated  in  the  answer,  at  any  time  prior  to  his  assignment 
to  the  plaintiff.  No  equitable  right  to  a  set-off  had  ti^en  at- 
tached, because  neither  debt  was  then  due,  and  there  was  no 
connection  between  them,  creating  an  equitable  right  to  have 
one  debt  made  to  compensate  the  other. 

I  do  not  find,  in  any  of  the  cases  cited  on  tiie  argument,  nor 
in  any  which  have  come  under  my  observation,  any  opinion 
in  fkvor  of  the  contrary  doctrine,  except  that  intimated  in 
Chance  v.  Isaaca^  5  Paige,  505,  and  this  intimation  is  opposed 
to  one  made  by  the  same  Judge  in  Lmdaay  v.  Jaekeon^  2 
Paige,  584-585,  on  this  point. 

It  seems  to  me  that  the  principle  decided  in  Bradley  v.  Angela 
is  conclusive  upon  this  question. 

Whether  the  debt  owing  by  the  party  against  whom  a  set-off 
is  sought  matures  before  or  after  the  one  owing  to  him,  does 
not  seem  to  affect  the  principle. 

Although  maturing  first,  he  cannot  be  compelled  to  pay  it 
before  it  is  due  by  the.terms  of  his  contract  Where  there  is 
no  frttad,  and  no  agreemmt  to  set  it  off  against  a  debt  owing 
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to  him,  and  where  there  is  no  connection  between  it  and  an j 
such  debt,  he  cannot  be  compelled  to  pay  it  before  the  time  he 
contracted  to  pay  it  by  cancelling  and  discharging  a  debt  owing 
to  him  by  a  p^sBon  to  whom  he  is  thns  indebted. 

The  fact  that  tlie  debt  owing  by  the  party  against  whom  the 
eet-off  is  sought  falls  due  last  instead  of  first,  throws  no  diffi- 
culty in  the  way  of  adjusting  equities  to  the  accuracy  of  a 
penny,  and  if  insolvency  alone  is  a  sufficient  ground  for  ad- 
miniatering  an  equity  at  yariance  with  the  statutory  rules  of 
aetoff,  it  would  Beem  to  be  at  Tariance  with  reason  and  right 
to  hold  that  a  set-off  might  be  compelled  if  the  demand 
owing  by  the  defendant  fell  due  sixteen  days  before  the  one 
owing  to  him,  but  could  not  be,  if  it  fell  due  sixteen  days  after- 
wards. 

But  if  it  can  only  be  compelled  on  a  bill  filed  after  the 
demand  against  the  defendant  is  due,  no  principle  is  riolated. 
The  defendant,  in  such  a  case,  owes  a  debt  which,  in  equity  and 
good  conscience,  he  should  pay  instantly.  No  injustice  is  done 
him,  and  no  new  contract  is  made  for  him,  by  compelling  him 
to  pay,  by  receiving  a  credit  for  it,  before  a  demand  owing  to 
himself  by  the  person  to  whom  he  is  indebted,  and  who  has  a 
strict  right  to  immediate  payment. 

The  principle  of  sudi  a  rule  is,  that,  in  case  of  distinct  and 
independent  demands  owing  by  each  of  two  persons  to  the 
other,  an  equitable  right  of  set-off  attaches,  if  one  becomes 
insolvent,  the  moment  the  demand  against  the  insolvent 
becomes  due,  and  not  before. 

That,  where  insolvency  is  the  only  equity  for  enforcing  a 
set-off,  contrary  to  the  provisions  of  the  statute,  such  equity 
gives  no  right  to  compel  the  insolvent  to  pay  before  the  de- 
mand against  him  has  become  due. 

{Gordon  v.  Zeiois,  2  Sumner,  633-634 ;  Bradley  v.  Angelj 
3  Coms.  475 ;  WeUs  v.  StewaH,  3  Barb.  S.  R.  40 ;  Schermer- 
horn  V.  Anderson^  2  id.  584 ;  Spencer  v.  Barber^  5  Hill,  669  ; 
Oraves  v.  Woodbury^  *  id.  659.) 

If  this  be  the  true  rule,  then  no  equitable  right  of  set-off  had 
attached  at  the  time  King  assigned  to  the  plaintiff.  We  are 
of  the  opinion  that  the  judgment  appealed  from  should  be 
afllnned* 
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Henbt  L.  Van  Wtok  &  Wm.  A.  Kobbe  v.  John  MoIzriosH. 

On  the  trial  of  this  action,  in  which  the  defendant  was  sought  to  be  charged,  as 
the  endorser  of  a  promissory  note,  J.  M.  was  offered  as  a  witness  on  his  behalf 
and  was  rejected,  on  the  ground  that  he  had  guaranteed  the  payment  of  the 
note,  if  the  endorsement  should  be  prored  to  be  genuijie,  and  had  deposited 
the  sum  due  on  the  note  in  the  hands  of  a  third  person,  under  an  agreement 
that  it  should  be  paid  over  to  the  plaintiflh,  in  the  eyent  of  their  obtaining  a 
▼erdiot 

Jffeld,  that  he  was  not  a  person  for  whose  immediate  benefit  the  stiit  was  de- 
fended within  the  meaning  of  the  Code,  and  wa%  therefore^  notwithstanding 
his  interest^  a  competent  witneesi 

On  this  ground  a  new  trial  g^nted. 

(Before  Dun,  Caxpbkli^  A  PAon^  J.J.) 
December  20^  1862  ;  Maz^h  ^  186S. 

MonoN  for  a  new  trial  upon  a  case.  The  action  was  against 
the  defendant,  as  the  first  endorser  of  a  promissory  note  for 
$2,04S/^7,  purporting  to  have  been  made  by  Messrs.  Mcintosh 
&  Co.,  payable  to  his  order.  It  was  defended  on  the 
grou{id  that  the  endorsement  was  forged.  On  the  trial,  which 
took  place  before  Mr.  Justice  Sandford,  and  a  jury,  in  May, 
1852,  many  exceptions  were  taken  to  the  ruling  of  the  judge, 
which  it  is  deemed  unnecessary  to  state,  as  the  decision  of  the 
court  in  granting  a  new  trial,  proceeded  on  the  single  ground 
that  the  testimony  of  a  particular  witness,  who  was  offered  to 
be  examined  on  the  part  of  the  defendant,  had  been  improperly 
rejected. 

The  statement  in  the  case,  in  relation  to  this  witness,  is  as 
follows : — 

The  defendant's  counsel  called  as  a  witness, 

Joh7i  Mansfidd,  who  was  duly  sworn,  whereupon  the  plain- 
tiff's counsel  objected  to  the  witness  as  incompetent,  on  the 
groxmd  of  interest,  and  in  suppo^  read  the  following  papers : 

"  For  value  received,  I  hereby  guarantee  to  Mr»  William 


NEW  YOEK— MAECH,  1853.  8T 

Van  Wyck  ▼.  Mcintosh. 

Kobbe  the  panctual  payment,  at  maturity,  of  a  note  of  Thomas 
Mcintosh  &  Co.,  drawn  in  favor  of  John  Mcintosh,  and^by  him 
endorsed,  dated  Nov.  13th,  1850,  on  six  months,  and  due  on 
the  13th  and  16th  of  May  next,  for  thirteen  hundred  and 
thirty-seven  tV^  dollars. 

"  And  another  note,  dated  Nov.  14th,  1850,  at  six  months, 
drawn  by  the  said  Thomas  Mcintosh  &  Co.,  in  favor  of  John 
Mcintosh,  and  by  him  endorsed,  due  the  17th  of  May  next, 
for  two  thousand  and  forty-five  ^  dollars,  in  such  a  manner 
Us  if  the  same  notes  were  endorsed  by  me.  Dated  New  York, 
March  31st^  1851. 

(Signed)  ^<  John  Mansfield." 

"  Note  due  May  16,  $1,337  40 
a      u      a     17^    2,045  35 


.  $3,382  75" 

"  $2,046.35."  «  New  York,  Nov.  14, 1850. 

"  Six  months  after  date,  we  promise  to  pay  to  the  order  of 
Mr.  John  Mcintosh,  two  thousand  and  forty-five  fVf  dollars,  at 
No.  133  Pearl  street    Value  received. 

(Signed)  "  Thomas  MoIntosh  &  Co." 

(Endorsed)  "  John  McIktosh." 

^^The  undersigned  having  for  a  valuable  consideration 
sev^idly  guaranteed  to  William  Kobbe,  one  of  the  firm  of 
Van  Wyck  &  Kobbe,  the  punctual  payment  of  a  promissory 
note,  of  which  and  of  the  endorsement  thereon  the  foregoing  is 
A  <^Py9  ^^^  ^d  note  not  having  been  paid,  and  said  Van 
Wyck  &  Kobbe  being  the  owners  and  holders  of  said  note, 
having  demanded  of  us  severally  the  payment  thereof,  and 
said  John  Mcintosh  having  denied  that  he  endorsed  said  note, 
and  we  being  severally  liable  to  pay  the  same  if  the  said  en- 
dorsement is  genuine,  and  bei)ig  desirous  to  have  that  (juestion 
settled  in  an  action  against  said  John  Mcintosh,  as  endorser 
thereof:  Now,  in  consideration  of  the  premises,  and  in  con- 
sideration also  that  said  Van  Wyck  &  Kobbe  will  commence 
an  action  against  said  John  Mcintosh,  as  endorser  of  said  note, 
and  prosecute  such  action  to  final  judgment,  which  we  hereby 
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severally  request  them  to  do,  we  promise  and  agree  to  and 
with  said  Van  Wyck  <fe  Kobbe,  that  in  the  event  they  shall 
recover  a  final  judgment  against  said  John  Mcintosh,  as 
endorser  of  said  note,  or  against  his  executors  or  administrators, 
that  we  will,  upon  the  recovery  thereof,  pay  the  amount  there- 
of to  said  Van  Wyck;  &  Kobbe,  their  executors,  administrators, 
or  assigns,  and  tiie  costs  and  reasonable  counsel,  fees  which 
they  may  pay  or  become  liable  to  pay  in  prosecuting  said 
action  to  judgment  by  reason  thereof.  And  said  Van  Wyck 
&  Kobbe  having  agreed  in  consideration  hereof,  and  of  the 
security  herein  referred  to,  to  commence  and  prosecute  such 
action  to  final  judgment,  we  agree  to  deposit  with  Messrs. 
Haggerty,  Draper  &  Jones,  of  New  York  city,  the  sum  of  two 
thousand  and  forty-six  dollars  and  eleven  cents,  at  interest  and 
upon  trust ;  that  it  shall  remain  so  deposited  until  a  final  judg- 
ment shall  be  rendered  in  said  action ;  and,  upon  the  rendition 
of  a  final  judgment  therein,  that  such  moneys,  and  all  interest 
that  may  have  accrued  thereon,  shall  be  paid  to  said  Van 
Wyck  &  Kobbe,  their  executors,  administnitors,  or  assigns,  if 
the  said  judgment  shall  be  in  favor  of  said  Van  Wyck  & 
Kobbe,  their  executors,  administrators,  or  assigns. 
"  Dated  New  York,  May  28, 1851. 

^^  JOHK  MaKB!1BLD| 
«  H.  ROBINSOW." 

«  $2,046tV,. 

"  New  York,  June  4,  A.D.  1851,  received  of  John  Mansfield, 
within  mentioned,  on  interest,  at  the  rate  of  six  per  cent,  per 
annum,  upon  the  trusts  in  the  within  agreement  specified,  two 
thousand  and  forty-six  dollars  and  eleven  cents,  which  sum, 
and  the  interest  which  shall  at  the  said  rate  have  accrued 
thereon,  at  the  time  final  judgment  shall  be  rendered  in  the 
action  in  said  agreement  mentioned,  we  agree  to  pay  to  Van 
Wyck  &  Kobbe,  if  such  judgment  shall  be  in  their  fitvor,  and, 
if  it  be  against  them,  to  tiben  pay  the  same  to  said  John 
Mansfield. 

*^  ELLGGEBTr,  DbAFEB  &  J0KE9." 

The  judge  held  the  witness  to  be  incompetent,  and  to  hSs 
decision  the  counsel  for  the  defendant  excepted. 
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The  jury  found  a  verdict  for  the  plaintiff  for  the  amount  of 
the  note  with  interest,  to  set  aside  which,  a  case,  containing 
the  evidence  and  the  exceptions  was  made,  which  was  ordered 
to  be  heard  in  the  first  instance  at  General  Term. 

It  was  now  fully  argued  by  the  counsel  of  the  respective 
parties,  upon  the  evidence  and  the  exceptions,  but  for  the 
reasons  before  given,  the  arguments  are  omitted. 

E,  Sandford  for  defendant. 

ilT.  B,  JSlunt  for  plaintifl^,  who,  in  support  of  the  position 
that  the  testimony  of  Mansfield  was  properly  rejected,  cited 
Daviea  v.  Orumy  4  Sand.  S.  C.  Bep.  355. 

Bt  the  Coubt.  Dues,  J. — The  witness,  Mansfield,  had  cer- 
tainly a  direct  interest  in  the  event  of  the  suit,  since  it  was 
manifestly  the  understanding  of  the  parties  that  he  was  not  to 
be  liable  at  all  upon  his  guaranty,  unless  the  endorsement  of 
the  defendant  was  proved  to  be  genuine ;  but,  although  thus 
interested,  lie  was  not  a  person  for  whose  immediate  benefit  the 
action  was  defended,  within  the  meaning  of  the  Code  (§  899), 
according  to  that  interpretation  of  its  meaning  which  we  have 
heretofore  adopted  {GaUin^Y.  Hansen^  1  Duer,  S.  C.Rep.  p.  819). 
His  interest,  therefore,  was  not  a  ground  of  exclusion.  He 
was  not  a  ceatui  que  trusty  nor  had  he  given  an  indenmity  to 
the  defendant,  thus  making  himself  the  real  and  sole  party  in 
interest  The  suit  was  prosecuted  with  the  intent  that  the 
judgment,  should  a  judgment  be  obtained,  should  be  enforced 
against  the  defendant,  and  it  was  defended  by  him,  not  at  the 
request  of^  nor  for  the  benefit  of  Mansfield,  but  upon  his  own 
account,  and  with  a  sole  view  to  his  own  protection. 

The  case  would  be  wholly  difierent  wore  it  understood  that 
the  moneys  deposited  by  Mansfield  and  Bobinson  shall  be  ap- 
plied to  the  satisfaction  of  a  judgment  against  the  defendant, 
BO  as  to  exonerate  him  entirely  from  its  payment ;  upon  this 
supposition  the  action  would  be  defended  for  their  immediate 
benefit,  and  their  benefit  alone.  But  such  is  evidently  not  the 
meaning  of  the  agreement  between  them  and  the  plaintifis. 
The  intention  of  the  parties,  we  cannot  doubt,  is  that  if  a  judg- 
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ment  shall  be  obtained  against  the  defendant,  Mansfield  and 
Robinson  shall  succeed  to  the  rights  of  the  plaintiffs,  and  be 
entitled  to  enforce  the  judgment  for  their  own  reimbursement 
Had  they  paid  the  note  as  guarantors,  without  requesting 
this  action  to  be  commenced  against  the  defendant,  as  endorser, 
they  might  have  justly  claimed  a  transfer  of  the  note,  so  as  to 
have  enabled  them  to  compel  its  payment  by  the  defendant. 
To  save  themselves  from  a  suit  upon  their  guaranty,  and  from 
the  necessity  of  commencing  an  action  in  their  own  name 
against  the  defendant,  tliey  entered  into  the  agreement  with 
the  plaintiffs,  but  there  is  no  reason  to  suppose  that  they  meant 
to  deprive  themselves  of  the  right  of  ultimately  resorting,  for 
their  own  protection,  to  the  liability  of  the  defendant ;  and  it 
would  be  unreasonable  to  give  this  construction  to  their  agree- 
ment. Upon  the  other  questions,  that  were  so  ably  discussed 
upon  the  hearing,  we  are  not  fully  agreed,  and  therefore  de- 
cline to  express  any  opinion  in  relation  to  them,  but  we  all 
agree,  for  t^e  reasons  that  have  been  given,  that  the  testimony 
of  Mansfield  ought  to  have  been  received.  He  was  interested, 
but  not  incompetent. 

There  must,  therefore,  be  a  new  trial,  with  costs  to  abide  the 
event 


HoBTON  H.  BuKLOOK,  Administrator,  &c.,  of  Eliza  A.  F.  Bub- 
lock,  dec'd,  V.  Joas  Pbok  and  Geobgb  Gordon,  Executors, 
&c.,  of  Elisha  Peck,  dec'd. 

A.,  owning  two  loU  of  ground  adjoining  oacli  other,  sold  and  conyeyed  one  of 
them,  and  by  a  olaiue  in  the  deed  provided  that  the  grantee  might  erect  a 
party  waU  on  the  line  dividing  the  two  lota,  one  half  on  each  lot,  and  ooye- 
nanted  to  pay  for  the  wall  when  used ;  and  A.'s  grantee  erected  such  a  party 
wall,  and  dien  conveyed  the  lot  and  building  so  erected  to  B.  Ifeldt  that  R, 
on  such  party  wall  being  used  by  A.'s  subsequent  grantee  of  the  adjoining  lo^ 
might  recover  of  A.,  and  he  being  dead,  of  his  ezecntors,  one  half  of  the  value 
of  the  party  walL  Held,  also,  that  B.,  having  died  intestate,  after  the  party 
wall  had  been  used  and  appropriated  by  the  grantee  of  the  adjoining  lot,  the 
action  was  properly  brought  by  her  administrator. 

That  the  party  wall,  when  used,  was  the  property  of  R,  and  she  was  'equitably 
entitled  to  receive  the  money  to^'  be  paid  for  using  it    That  by  using  and 
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appropriating  i^  the  title,  to  to  much  of  it  m  stood  on  the  adjoining  lot  iraa 
Tested  in  the  grantee  thereof  and  did  not^  on  the  subsequent  death  of  B^ 
descend  to  her  heir  at  law.     The  right  to  oompensation,  was  a  right  in  action, 
enforceable  at  the  suit  of  the  administrittor  of  B. 
(Before  Dun,  Boswoste,  and  EioaT,  J.J.) 
December  82,  1852;  Maxch  2e»  1868. 

Ejlibha  Peck,  in  his  lifetime,  owned  in  fee  several  lots  of 
ground  on  the  northerly  side  of  Third  street,  between  the  First 
and  Second  avenues,  each  20  feet  wide,  being  Noe.  65  to  75 
inclasive,  Ko.  75  being  the  most  easterly  of  the  number. 

On  the  8th  of  April,  1839,  Peck  and  wife  sold  and  conveyed 
by  deed  to  John  Hanrahan,  lots  65,  67,  and  69.  The  deed, 
besides  the  usual  full  covenants  of  warranty,  contained  this 
clause,  viz.  "'  And  the  party  of  the  second  piut  has  the  privi- 
lege of  building  a  party  wall  twelve  (12)  inches  thick,  extending 
six  inches  on  each  side  of  the  easterly  Une,  forty-two  feet  deep, 
which  wall  the  said  party  of  the  first  part  agrees  to  pay  for, 
when  used,  and  that  each  party  has  the  privilege  of  extending 
said  party  wall  ten  feet  farther  on  the  same  conditions." 

In  August,  1839,  Hanrahan  erected  a  dwelling  house  on  lot 
69,  the  most  easterly  of  his  three  lots,  and  constructed  the  east- 
erly wall  twelve  inches  thick,  six  inches  of  it  being  on  lot  69, 
and  the  other  six  inches  on  lot  71,  which  latter  lot  was  yet 
owned  by  Peck.    The  wall  was  of  the  value  o^  $400. 

On  the  20th  of  March,  1840,  Hanrahan  and  wife  sold  and  by 
deed  conveyed  lot  69,  to  the  plaintiff's  intestate.  The  deed 
described  the  lot  by  metes  and  bounds,  and  conveyed  the  same 
^^  together  with  all  and  singular  the  tenements,  hereditaments 
and  appurtenances  thereunto  belonging,  or  in  any  wise  apper- 
taining, and  also  all  the  estate,  right,  title,  interest,  dower  and 
right  of  dower,  property,  possession,  claim  and  demand  what* 
soever,  as  well  in  law  as  in  equity  of  Hanrahan  and  wife  of,  in, 
and  to  the  same  and  every  part  and  parcel  thereof,  with  the 
appurtenances,  unto  the  sole  and  separate  use  of  the  plaintiff's 
intestate,  her  heirs  and  assigns  for  ever.." 

In  April,  1846,  Peck  sold,  and  by  deed  conveyed  the  lots  71, 
73,  and  75  to  Hanrahan,  together  with  all  the  tenements,  here- 
ditaments, and  appurtenances  thereunto  belonging. 

After  this  purdiase,  and  in  April,  1846,  Hanrahan  erected 
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buildings  on  the  three  lota  last  named;  and  in  the  erection  of 
the  bnilding  on  71  nsed,  and  made  a  part  thereof,  the  party 
wall  of  the  intestate's  building  on  the  easterly  side  of  lot  69. 

The  plaintiff's  intestate  died  in  October,  1847,  leaving  her 
surviving  Thos.  H.  Burlock,  a  son,  issue  of  her  marriage  with 
t^e  plaintiff,  Horton  H.  Burlock.  The  plaintiff  was  appointed 
her  administrator  in  May,  1852.  Mr.  Peck  died  in  !N'oy.  1851, 
and  the  defendants  are  his  executors,  and  have  qualified  as  such. 

Neither  Mr.  Peck  in*his  lifetime  nor  his  executors,  since  his 
death,  have  paid  anything  for  the  party  wall  so  used,  either  to 
the  intestate  or  to  the  plaintiff.  To  a  complaint  stating  these 
facts,  the  defendants  demurred.  Judgment  was  given  for  the 
defendants  on  the  demurrer  at  Special  Term,  on  the  ground 
that  the  agreement  of  Peck  to  pay  for  the  party  wall,  did  not 
enure  to  the  plaintiff's  intestate,  under  the  deed  given  to  her, 
and  tbat  on  the  wall  being  so  used,  she  as  grantee  had  no  right 
to  recover  the  half  of  its  value.  From  this  judgment  the 
plaintiff  appeals. 

n.  H.  Burlock^  the  appellant  in  person,  made  and  argued 
the  following  points  in  support  of  the  appeal : 

I.  The  covenant  respecting  the  party  wall  was  a  real  cove- 
nant, running  with  the  land — ^because,  1.  There  was  a  privity 
of  estate  between  the  covenantor  and  his  grantee.  ^.  The.co- 
venant  related  to  and  was  made  for  the  benefit  of  the  land. 
8.  It  was  the  intention  of  the  parties  to  the  deed  containing 
the  covenant  to  make  it  a  covenant  running  with  the  land. 
{Spencer^s  Oase,  8  Coke,  66.  Zaw  Library^  27  vol.,  N.  S.  page 
75  and  notes.  AUen  v.  CkUverj  8  Denio,  297  and  298.  J^ar- 
man  v.  WellSy  17  Wendell,  186.  Vivian  v.  Arthur^  1  B.  and 
C.  410.  S.  C,  L.  R  113.  Vernon  v.  Smithy  5  B.  and  Aid.  1, 
(7)  C,  L.  R  8.  HcHmea  v.  BucUey^  1  Equity  Cases  Abridged, 
27.  BreMst^  v.  EUehin,  12  Mod.  166.  27  Lom  Library^  84 
and  85,  92  and  98.  Morse  y.  Aldrichy  19  Y\i^  U9.  Beddoie 
Exfre  V.  Wad^umt\  21  Wendell,  120.  Weyman's  Ec're  v. 
MingoU,  1  Bradford,  58.) 

n.  The  covenant  amounted  to  a  grant  of  an  easement  whicli 
was  rendered  appurtenant  to  the  lands  of  the  covenantor  and 
his  grantee.    Such  clearly  was  tihe  intention  of  the  parties  to 
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the  deed — ^because,  1.  The  land  upon  which  the  party  wall 
was  to  be  erected  was  granted  and  set  apart  by  the  covenantor 
and  his  grantee  as  and  for  a  party  wall  between  the  property. 
2.  One  half  of  the  wall  was  to  be  erected  on  each  lot,  and 
the  wall  thns  to  be  erected  remained  the  sole  property  of 
Hanrahan,  or  his  assigns,  until  Peck  or  his  assigns  used  the 
wall  and  paid  therefor  a  certain  sum,  to  be  ascertained.  The 
wall  then  became  the  joint  property  of  the  owners  of  the  con- 
tiguous lots.  (See  MoU  v.  Hawkins^  5  Taunton,  20.  Sherred 
V.  Ciaoo^  4  Sandford's  Law  Reports,  481.)  3.  The  conyeyance 
of  either  lot  carried  with  it,  as  an  incident,  the  wall  or  the 
rights  which  the  party  had  in  and  to  the  wall  under  the  co- 
venant The  burdens  and  benefits  of  the  covenant  were  cast 
upon  the  respective  owners  of  tlie  lots.  4.  If  Hanrahan  had 
conveyed  to  the  intestate  before  building  the  wall,  she  would 
have  had  a  right  to  build  the  wall  under  the  covenant,  and 
upon  Peck's  afterwards  using  the  wall  built  by  her  he  would 
be  liable  to  pay  one  half  of  the  expense  of  such  wall.  6.  If 
Peck  or  his  grantee  had  or  at  any  time  should  extend  the  wall 
ten  feet  further,  the  intestate,  or  her  heir — devisee  or  grantee, 
would,  on  using  such  extended  wall,  be  bound  to  pay  one  half 
of  the  expense  thereof.  6.  The  covenant  is  in  substance  and 
effect,  that  Peck,  whenever  the  wall  shall  be  used  either  by 
him  or  his  assigns,  will  pay  therefor,  to  the  owner  of  the  con- 
tiguous lot,  at  the  time  of  such  use.  7.  When  Hanrahan  used 
the  wall,  he  not  only  used  the  part  that  was  upon  his  own  lot, 
but  the  part  that  was  on  the  lot  of  the  intestate.  (See  Laws  of 
1830,  pages  349  and  3S0,  §  2,  §  4.  Laws  of  1831,  page  392, 
§  1.)  8.  !N'o  person  is  named  in  the  covenant,  as  the  party  to 
whom  the  payment  for  the  wall  is  to  be  made,  and  in  such  a 
case  it  is  a  well  settled  principle  that  the  stipulation  will  be 
enforced  in  equity,  in  favor  of  the  party  for  whose  benefit  it  is 
intended,  or  who  is  the  party  legally  or  equitably  entitled, 
though  he  be  a  stranger  to  the  undertaking.  9.  The  intestate 
is  the  person  for  whose  benefit  the  covenant  was  made,  she 
being  the  owner  of  the  lot  69  Third  Street,  and  the  easement 
attached  thereto,  in  lot  71  Third  Street,  at  the  time  of  the 
use  of  the  wall.  {AUen  v.  OuJ/oer^  3  Denio,  297  and  298. 
Narmm.  v.  WelU^  17  Wendell,  186.    mOA  v.  MiVst^  8  Paige, 
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256.  Trustees  of  Watertovm  v.  Cowen^  4  Paige,  610.  OUy  of 
Cincim/nati  v.  Lessees  of  White^  6  Peters'  R.  431.  3  Kent's 
Com.  433.  North  Ipswich  Factory  v.  Batchddery  6  N.  H. 
E.  192.  BaXUfy  v.  WeOs^  3  Wilson,  26.  Bucheridge  v.  Inr 
gram^  2  Yesey  Jr.  317.  Brewster  v.  Eitchin^  1  Lord  Eay- 
mond,  317.  Holmes  v.  BucTdeyj  1  Abridged  Equity,  27.  Earl 
of  Portsmouth  v.  Bvmm,^  1  Bam.  and  Cress.  694.  Cruise's  Di- 
gest, title  Deed,  32,  Chapter  6,  §  39,  §  40.  First  American  Edi- 
tion. Holmes  v.  Sellers^  3  Lev.  305.  1  List.  147.  WiUard  v. 
Tillmcm^  2  Hill,  276.  Dema/rest  v.  WiUard,  8  Cowen,  206. 
Beddoe^s  Esfrs  v.  Wadsfworth^  21  Wendell,  124.  Sampson  v. 
Easterly,  9  B.  and  C.  505.  (MM  v.  P<yrteT,  8.  B.  and  C. 
254,  257.  Wiltshire  v.  Sidfi/rd,  1  Mann  and  Ryl.  404.  Mor- 
^am,  V.  Mason,  20  Ohio  R.  401.  •  Oray  v.  Outhherton,  2  Chit- 
ty's  R.  482.  "  Zametli  v.  Anderson,  6  Cowen,  302.  Thomp- 
son V.  jBo«6,  8  Cowen,  266.  CampheU  v.  Mosin,  4 1.  C.  R. 
344,  6  do.  21.  FiviaTi  v.  Arthw,  1  B.  and  C.  410.  Gale 
and  Wheatley  on  Easements,  200  and  201.  Savage  v.  Mason, 
3  Cushing,  500.  Brovm  v.  Pentz,  M.  S.  Superior  Court,  Fe- 
bruary, 1850,  AflBrmed  by  the  Court  of  Appeals,  April,  1851. 
Weymcm's  Exfrs  v.  Bi/ngold,  1  Bradford,  53.    1  R.  S.  748,  §  2.) 

ni.  The  conveyance  of  lot  71  Third  street,  by  Peck  to  Han- 
rahan,  did  not  discharge  Peck  from  liability  on  his  covenant, 
to  pay  for  the  party  wall  whenever  it  was  used  either  by  him 
or  his  grantee.  It  is  like  the  case  of  a  lessee  and  his  assignee  ; 
both  are  liable,  one  on  his  express  covenant,  and  the  other  by 
reason  of  his  privity  of  estate.  (Taylor's  Landlord  and  Tenant, 
pp.  212  and  213.)  The  assignee  may  discharge  himself  from 
liability,  by  transferring  his  interest  in  the  lease,  but  not  the 
lessee ;  he  always  remains  liable.    (Jhid.) 

IV.  The  plaintiff  is  entitled  to  recover  from  the  defendants, 
the  value  of  one  half  of  the  party  wall  built  by  Hanrahan,  and 
on  the  lots  69  and  71  Third  street,  at  the  time  of  the  convey- 
ance by  Hanrahan  and  wife,  to  the  intestate — ^because,  1.  The 
covenant  itself  cast  the  burden  of  paying  for  the  wall,  when 
used  by  Peck  or  his  assigns.  2.  The  intestate  was  the  owner 
of  the  lot  and  wall  at  the  time  the  wall  was  used  by  Hanrahan, 
and  neither  Peck  nor  his  assignee  who  used  the  wall,  had  then 
any  interest  in  the  lot  or  wall,  and  payment  was  not  to  be 
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made  until  the  wall  was  used.  3.  *The  intestate  was,  in  fact 
and  in  law,  the  assignee  of  Hanrahan  of  the  lot  to  be  conyeyed, 
and  the  entire  wall.  By  the  deed  to  her,  all  the  right,  title^ 
interest,  and  claim  of  Hanrahan  to  the  lot,  house,  and  wall, 
passed.  An  easement  appurtenant  to  the  land  passes  with  the 
land,  though  the  deed  neither  mentions  the  easement,  nor  pri- 
vileges and  appurtenances  generally,  unless  it  be  expressly  re- 
served in  the  deed,  or  by  another  made  at  the  same  time.  (2 
Hillard's  Abridgment,  119  and  349;  3  Kent's  Com.  433 ;  Pat- 
tison  V.  SuUj  7  Cowen,  747.)  4.  The  privilege  to  use  the  land  of 
the  testator,  for  the  building  of  the  party  wall,  given  in  the  deed 
to  Hanrahan,  operated  as  a  grant  of  the  use  of  six  inches  of 
the  land  of  the  testator  for  that  purpose,  and  that  privilege  be- 
yond all  doubt  was  one  running  with  the  land,  and  passed  to 
the  intestate  by  the  deed  to  her.  5.  That  part  of  the  covenant 
being  one  running  with  the  land,  the  whole  of-it  is,  as  the  cove- 
nant cannot  be  broken  into  fragments,  and  part  be  a  real  cov^ 
nant,  and  part  a  personal  one.  6.  "When  Hanrahan  conveyed 
to  the  intestate  it  was  an  unbroken  covenant  respecting  the 
land,  and  something  to  be  done  concerning  it,  to  wit,  the  using 
of  the  wall  and  paying  for  one  half  of  it  at  the  time  of  using, 
and  the  covenant  not  only  related  to  so  much  of  the  wall  as 
was  built  on  the  lot  of  either  owner,  but  each  had  an  interest 
in  the  entire  wall  and  the  land  it  covered.  (  Weyman^s  Eo/t9 
V.  Ringoldy  1  Bradford,  60,  61 ;  Matts  v.  ncrnkms^  5  Taunton, 
20 ;  CampbeU  v.  Mezier,  4  John.  0.  K.  337,  6  da  21.)  7.  That 
assigns  are  not  named  in  the  covenant  makes  no  difference ; 
the  deed  to  the  intestate  passed  to  her  all  the  equitable  interest 
that  Hanrahan  had  under  the  covenant,  whether  the  covenant 
runs  with  the  land  or  not,  and  gave  her  a  right  of  action  in  her 
own  name  since  the  Code.  (Code  of  1861,  §  111 ;  Thompson 
V.  Ho^y  8  Cowen,  266 ;  4  Kent,  159 ;  WhUe  v.  Whitney,  S 
Metcalf,  81 ;  Piatt  on  Covenants,  481 ;  3  Law  Library,  316 ; 
Smith's  Leading  Cases,  89.)  8.  Although  assigns  are  not  named 
in  the  covenant,  they  are  necessarily  implied;  the  land  is 
granted  to  Hanrahan,  his  heirs  and  assigns  for  ever,  and  by  re- 
ference to  the  grant  of  the  land  the  assigns  of  the  grantee  are 
clearly  named.  9.  The  grant  of  the  land  being  to  Hanrahan, 
his  heirs  and  assigns,  the  deed  may  read  thus,  ^Ae  parties  of 
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the  first  part  grant  and  convey  to  the  party  of  the  second  part, 
his  heirs,  and  assigns,  for  ever,  all  that  certain  piece  of  land, 
&c.,  with  the  priTilege,  &c." 

V.  The  judgment  in  favor  of  the  defendant  is  clearly  erro- 
neous, and  should  be  reversed  with  costs,  and  judgment  ren- 
dered for  the  plaintiff  for  the  amount  claimed. 

H,  Hcldeny  Counsel  for  respondents,  made  i^id  argued  the 
following  points. 

I.  The  complaint  does  not  state  &cts  sufScient  to  constitute 
a  cause  of  action. 

n.  There  is  no  covenant  on  the  part  of  Peck,  the  testator, 
running  with  the  land,  by  which  Mrs.  Burlock  acquired  any 
right  whatever.  The  covenant  related  to  a  thing  not  in  esse, 
but  to  be  done  upon  the  land,  and  Hanrahan's  assigns  are  not 
named.  {Ttdlman  v.  Cqffmy  4  Comstock,  134 ;  Tlwmpson  v. 
JRoae^  8  Cowen,  266 ;  AUen  dk  Paasson  v.  CuUoer^  3  Denio, 
284-296  ;  WeyrrmCa  Ec'ra  v.  Bmgold,  1  Bradford,  40.) 

in.  The  deed  to  Mrs.  Burlock  describes  the  land  only,  by 
metes  and  bounds,  no  reference  is  made  to  a  party  wall,  nor  is 
a  dwelling-hpuse  named.  Mrs.  Burlock  took,  and  her  heir 
holds,  all  that  she  purchased  or  intended  to  purchase.  What- 
ever rights  Hanrahan  had,  and  which  he  did  not  convey  ex- 
pressly, he  reserved. 

IV.  In  pursuance  of  the  agreement  between  Peck  and  Han- 
rahan, which  was  personal  in  its  charadter.  Peck  actually  paid 
Hanrahan  for  the  party  wall  by  conveying  the  adjoining  lot  to 
Hanrahan,  which  Hanrahan  immediately  improved — allow- 
ance was  then  made  to  Hanrahan  for  the  party  wall,  and  if  the 
plaintiff  now  succeeds,  the  effect  will  be  to  compel  Peck  and 
his  representatives  to  pay  for  the  whole  wall  instead  of  half. 

V.  Each  owner  owns,  in  severalty,  the  portion  of  the  wall 
situated  on  his  own  land — with  no  qualification  except  that 
neither  has  a  right  to  pull  it  down  without  the  other's  consent. 
{Sherred  v.  Cisco,  4  Sandford,  480.) 

YI.  If  the  agreement  set  out  in  the  complaint  is  a  covenant 
running  with  the  land,  then  Hanrahan  (Peck's  grantee)  should 
pay  for  it;  Peck  never  used  the  wall.    The  same  Hanrahan, 
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who  was  the  grantee  of  Burlock,  purchased  of  Peck  the  adjoin- 
ing lot,  No.  71,  and  was  the  first  to  use  the  wall  by  building 
on  No.  71. 

By  the  Coubt.  Boswoeth,  J. — ^The  conveyance  by  Hanra- 
ban  to  Mrs.  Burlock  of  lot  69,  in  March,  1840,  transferred  to 
her  the  title  to  the  whole  of  the  party-wall  standing  on  the 
easterly  line  of  the  lot.  Six  inches  of  its  width  had  been  law- 
fully erected  on  lot  71.  The  right  and  privilege  to  so  erect  it, 
were  given  by  the  deed  of  1839  from  Peck  to  Hanrahan.  XJntQ 
Peck  or  his  grantee  of  lot  71,  built  on  the  latter  lot,  and  used 
the  party- wall,  the  wall  was  the  sole  property  of  Mrs.  Burlock, 
from  the  time  lot  69  was  conveyed  to  her. 

Nothing  had  been  paid  for  the  party-wall  up  to  the  time  she 
became  the  owner  of  lot  69.  The  party-wall  was  not  used  by 
any  owner  of  lot  71,  until  over  seven  years  after  she  became 
the  absolute  and  exclusive  owner  of  lot  69,  and  of  the  building 
erected  thereof  with  its  appurtenances,  and  of  every  claim  and 
demand  of  her  grantors  of,  in,  and  to  the  same. 

When  Hanrahan  built  on  lot  71,  and  used  the  party-wall  of 
the  building,  belonging  to  plaintiff's  intestate,  he  appropriated 
to  his  own  use  her  property.  It  was  lawful  for  him  to  so 
appropriate  it.  But  when  it  was  so  used  she  had  a  right  to  be 
paid  one  half  of  its  value.  If  Peck  wag  liable  under  his  cove- 
nant to  pay  half  of  its  value,  she  was  entitled  to  the  payment, 
for  the  reason  that  the  property  which  had  been  taken  and 
used  was  hers.  (Brown  v.  Pentz  (decided  by  the  Court  of 
Appeals),  N.  Y.  Legal  Observer,  vol.  i.,  p.  24  ;  United  Statea 
V.  Appleton^  1  Sum.  E.  492.) 

Mrs.  Burlock  bought  and  paid  for  a  lot  with  a  dwelling- 
house  on  it,  having  half  of  one  of  its  walls  rightfully  on  an 
adjoining  lot  belonging  to  Peck,  which  party-wall  he  or  his 
grantees  had  a  right  to  use,  but  with  respect  to  which  he  cove- 
nanted to  pay  half  of  its  value  when  used.  When  it  was  used 
Mrs.  Burlock  owned  it,  and  she  was  equitably  entitled  to  the 
money.  The  sale  and  conveyance  of  property  subject  to  a  cer- 
tain use  on  payment  of  a  stipulated  consideration,  carries  with 
it  the  right  to  receive  such  consideration,  when  the  stipulated 
use  shall  be  made  of  the  property. 

D.— n.  7 
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We  have  not  overlooked  the  nnmerous  decisions  of  the 
Supreme  Court  of  Pennsylvania,  which  hold  that  the  claim  to 
compensation  for  the  use  of  a  party-wall  is  personal  to  the  first 
builder,  is  a  mere  chose  in  action,  is  not  a  lien  on  the  land,  will 
not  pass  to  a  grantee  of  the  building  of  which  it  is  a  part  by  a 
conveyance  of  the  lot  and  building  with  its  appurtenances,  and 
is  only  a  personal  charge  against  the  builder  of  the  second  house. 
{White  V.  Snyder^  2  Miles,  395 ;  Oat  v.  MiddleUm,  id.  248; 
Sart  V.  Kucher^  6  S.  &  K.,  1  Dallas,  341.  Ingles  v.  Bringhursty 
10  Barr.  219  ;  GUbert  v.  Drew,  10  id.  155.     Todd  v.  Stokes.) 

These  cases  either  arqse  under  the  statute  of  that  State  of  the 
24th  of  February,  1721,  or  were  decided  on  the  authority  of 
cases  thu  J  arising.  That  statute  provides  that,  "  the  first  build- 
er shall  be  reimbursed  for  one  moiety  of  the  charge  of  the 
party-wall,  or  for  so  much  as  the  next  builder  shall  use  before 
he  breaks  into  the  wall."    {Davids  v.  Harris^  9  Barr.  503.) 

We  are  unable  to  perceive  any  substantial  difference  between 
this  case,  and  Brown  v.  Pentz^  and  on  the  authority  of  the 
latter  the  plaintiff  is  entitled  to  revover,  unless  the  objection 
is  well  taken,  that  the  action  should  have  been  brought  by  the 
heirs  instead  of  the  administrator  of  Mrs.  Burlock. 

When  this  party-wall  was  used,  her  right  of  action  to  recover 
half  of  its  value  became  perfect  and  absolute.  This  was  in 
her  life-time.  The  title  to  the  half  of  the  wall  standing  on  71, 
on,  and  after  the  time  it  was  used  by  the  owner  of  lot  71,  was 
vested  absolutely  in  him ;  and  the  owner  of  each  lot,  besides 
owning  in  fee  the  part  standing  on  his  lot,  has,  and  from  that 
time  had,  an  easement  in  the  other  part  for  the  support  of  his 
own  house.  The  title  to  nothing  for  which  Peck  was  to  pay 
descended  to  the  heirs  of  Mrs.  Burlock.  It  would  seem  to  be 
as  clear  that  the  administrator  should  recover  for  the  half  of 
the  wall,  as  for  the  unpaid  consideration  money  of  land  sold 
and  conveyed  by  an  intestate  in  his  life-time.  {Ha/nviUcn  v. 
WUson,  4  J.  R.  72.) 

We  think  the  judgment  appealed  from  should  be  reversed, 
and  judgment  entered  for  the  plaintiff,  but  with  liberty  to  the 
defendant  to  withdraw  the  demurrer,  and  answer  in  20  days  on 
payment  of  the  plaintiff's  costs  upon  the  demurrer  and  of  this 
appeal. 
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Calvin  E.  Hull,  Bespondent,  v.  Thomas  Carnlxt,  Sheriff, 
and  Joseph  H.  Colton,  Appellants. 

Wbere,  by  the  terms  of  a  chattel  mortgage,  the  mortgagee  has  an  immediata 
right  of  posseision,  the  property  cannot  be  levied  on  and  sold  under  an  exeon- 
tion  against  the  mortgagor. 

But  where  the  mortgagor  has  a  right  of  possession  for  a  limited  period,  the 
weight  of  authority  is,  that  his  possessory  interest  is  a  proper  object  of  leTy 
and  sale. 

The  sale,  howeyer,  in  this  case,  must  be  confined  to  the  interest  of  the. mortga- 
gor, for  if  the  sheri£^  having  notice  of  the  mortgage,  sell  the  entire  property 
as  that  of  the  mortgagor,  he  renders  himself  liable  to  the  mortgagee,  at  least 
to  the  extent  of  the  mortgage  debt 

A  provision  in  a  mortgage  that  the  mortgagor  may  retain  the  possession  until  a 
default  in  the  payment  of  the  debt,  is  no  evidence  of  a  trusty  affecting  tha 
validity  of  the  mortgage. 

If  the  continual  possession  of  the  mortgagor  under  such  a  provision  is  any  evi- 
dence of  fraud,  it  only  raises  a  presumption  that  may  be  repelled,  and  tha 
finding  of  a  jury  or  judge  negativing  a  fraudulent  intent^  is  eoncluBiTe. 

Upon  these  grounds  judgment  for  plaintiff  afiSirmed  with  costs. 
(Before  Oaklet,  Gh.  J.,  Dun  and  Paimi,  J. J.) 
March  8.    March  2e,  1858. 

Appeal  from  a  judgment  at  special  term,  in  favor  of  the 
plaintiff. 

The  canse,  by  the  consent  of  the  parties,  was  tried  bj  the 
Chief  Justice  without  a  jury,  in  October,  1852.  The  action 
was  brought  to  recover  against  the  defendants  the  value  of 
three  lithographic  presses  and  fourteen  lithographic  stones,  and 
the  following  are  the  material  facts,  as  stated  in  the  pleadings, 
and  established  by  the  evidence. 

On  the  14th  of  August,  1850,  one  Francis  Michelin  executed 
and  delivered  to  the  plaintiff  a  chattel^mortgage,  covering  the 
presses  and  stones  in  question^  to  secure  the  repayment  of  $280 
— $100,  with  interest,  in  six  months,  and  the  residue  in  one 
year  from  the  date  of  the  mortgage ;  and*  by  an  express  pro- 
vision in  the  mortgage,  Michelin,  until  a  default  in  payment, 
was  to  continue  in  the  quiet  possession  of  the  property.  On . 
the  day  of  its  execution  and  delivery,  a  true  copy  of  the  mort- 
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gage  was  filed  in  the  office  of  the  Clerk  of  Kings  County, 
where  Miehelin  resides. 

On  the  28th  of  Septetnber,'l'850,  the  defendant,  Colton,  re- 
covered a  judgment  against  Miehelin,  in  the  Court  of  Common 
Pleas,  for  $488.46 ;  and  immediately  issued  an  execution 
thereon,  which  was  delivered  to  the  defendant,  Camley,  then 
sheriff  of  the  city  and  county.  By  virtue  of  this  execution, 
Carnley,  under  an  indemnity  from  Colton,  levied  upon  and 
sold  the  property  so  mortgaged,  as  belonging  solely  to  Miehelin. 
Previous  to  the  sale,  wiitten  notice  of  the  existence  and  terms 
of  the  mortgage  had  been  given  to  him,  and  he  was  forbidden 
to  sell  in  prejudice  to  the  rights  of  the  plaintiff. 

He  Chief  Justice  gave  judgment  for  the  plaintiff  for  $261.88^ 
— ^the  sum  due  upon  the  mortgage,  with  costs. 

jE  W.  Chester  and  A.  J.  Yamderpoel^  for  the  defendants, 
insisted  that  the  property  was  subject  to  sale  under  the  execu- 
tion, and  was  rightfully  sold ;  and,  in  support  of  their  argu- 
ment, relied  upon  the  following  points  and  authorities. 

I.  The  sheriff,  in  levying,  was  bound  to  levy  on  the  property 
in  substance,  and  not  upon  a  right  or  interest  springing  out  of 
the  property.  The  property,  if  rightfiilly  subject  to  the  mort- 
gage, was  sold  subject  to  it,  and  was  liable  to  pay  the  mortgage 
tiebt. 

n.  The  sheriff,  in  levying  on  property  so  circumstanced,  is 
only  to  inquire  whether  he  may  lawfully  seize  and  sell,  but  is 
not  bound,  either  in  levying  or  selling,  to  admit  or  decide  upon 
the  validity  of  the  mortgage.  Caveat  mp^^  applies  to  the  pur- 
chaser. He  gets  the  right  and  title  of  the  defendant  in  execu- 
tion, not  the  right  of  a  third  person.  The  sheriff  is  liable  to 
such  third  person,  only  in  case  his  right  is  such  that  the  levy  is 
a  trespass. 

in.  The  sheriff  was  not  a  trespasser — ^the  mortgagee  having 
neither  the  actual  nor  constructive  possession,  nor  the  right  of 
possession,  could  maintain  neither  trespass,  trover,  nor  case.  In 
these  actions  was  formerly  to  be  found  a  remedy  for  every  in- 
jury to  personal  property.  The  Code  has  created  no  new  rights, 
but  only  changed  the  form  of  remedy  for  a  wrong, 

IV.  The  sheriff  has  not,  either  in  law  or  in  fact,  destroyed 
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any  right  of  the  respondent  to  the  property,  nor  created  any 
difficulty  in  the  assertion  of  that  right  The  property  was  all 
sold  to  one  purchaser.  In  law  the  mortgage  is  just  as  effectual 
against  the  property  as  before  the  levy ;  in  fact,  the  property 
has  been  as  much  within  reach  of  the  mortgagee  as  if  the 
levy  had  not  been  made.  The  property  has  been  with  the 
mortgagor,  and  at  or  within  a  few  steps  of  ite  former  *i^t^«  ever 
since  the  sale.  The  purchaser  has  done  uo  act  in  regard  to  it, 
that  the  mortgagor  had  not  a  full  right  to  do.  What  wrong 
then  has  been  done  ?    What  injury  or  damage  suffered  ? 

Y.  The  sheriff  did  not  give  notice  that  he  sold  subject  to 
the  mortgage.  If  he  had  done  so,  would  he  have  been  leas  a 
wrong-doer  i  He  had  no  right  to  judge  whether  the  mortgage 
was  valid — whether  it  was  band  Jlde — ^whether  paid  or  un- 
paid. It  was  enough  that  he  had  the  right  to  levy,  sell,  and 
give  possession.  Ought  he  to  have  given  notice  that  he  sold 
subject  to  the  mortgage,  provided  it  was  valid  i  Whether  he 
gave  such  notice  or  not,  all  knew  that  he.  did  so  sell,  and  the 
mortgagee  was  not  damaged,  much  lesff  injured  by  such  an  un- 
usual notice  not  being  given.  The  levy  is  as  much  a  trespass 
on  the  mortgagee's  rights  with  the  notice  as  without 

YL  If  any  one  has  a  right  to  complain  that  the  notice  was 
not  given,  that  the  property  was  sold  subject  to  the  mortgage, 
it  is  the  purchaser.  But  he  pretends  to  no  ignorance,  and  if 
the  mortgagor  is  to  be  believed,  he  can  well  afford  to  pay  the 
mortgage,  since  the  value  of  the  property  sold  was  from  $1600 
to  $1700,  and  it  does  not  appear  to  have  been  sold  for  more 
than  enough  to  satisfy  the  execution. 

VIL  There  is  no  evidence  that  the  plaintiff  was  damaged, 
nor  of  any  amount  of  damage,  by  the  sale. 

VLLL  If  the  respondent  has  a  right  of  action,  that  right  ac- 
crued on  the  day  of  sale,  and  was  independent  of  the  time 
when  money  was  payable  by  the  tenns  of  the  mortgage.  The 
demand  upon  the  sheriff  after  the  sale,  and  paying  over  the 
money,  was  a  nullity,  and  created  no  right  of  action. 

IX.  The  finding  was  contrary  both  to  law  and  evidence, 
and  ought  to  be  set  aside,  and  judgment  entered  for  the 
appellant 

X.  The  mortgage  provides  that  until  de&ult  be  made  in  the 
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payment  of  the  said  sum  of  money,  the  mortgagor  is  to  remain 
and  continue  in  the  ^^  quiet  and  peaceable  possession  of  the  said 
goods  and  chattels,  and  in  the  full  and  free  enjoyment  of  the 
same."  This  is  a  "  trust  for  the  use  of  the  person  making"  the 
mortgage,  and  the  statute  declares  it  "  void  as  against  tlie  cre- 
ditors existing,  or  subsequent  of  such  persons."  (2  K.  S.  135, 
§  1 ;  Spies  v.  Boyd^  11th  vol.  Legal  Observer,  54 ;  Griawold  v. 
Shddon^  4  Coms.  581.)  1.  This  section  is  wholly  independent 
of  the  subsequent  provisions  in  Sec.  5  in  the  same  title,  and  of 
the  1st  section  of  Title  3,  same  chap.,  7  (p.  137).  2.  Under  the 
Bevised  Statutes  the  distinction  between  an  absolute  sale  and  a 
mortgage  of  goods  was  abolished.  A  mortgagee  acquires  the 
same  right  to  the  immediate  possession  as  the  vendee  in  the 
case  of  an  absolute  sale.  Continued  possession  by  the  mort- 
gagee is  in  derogation  of  the  legal  nature  of  the  conveyance. 
(2  R.  S.  136,  Sec.  5  ;  Doam^  v.  Eddy,  16  Wend.  523  ;  Randall 
V.  Cook,  17  Wend.  63.  3.  Where  the  possession  is  in  deroga- 
tion of  the  legal  nature  of  the  conveyance,  the  law  presumes 
it  may  be  by  a  secret  consent  or  agreement  of  the  parties,  and 
pronounces  it  fraudulent  and  void,  unless  the  good  faith  of  the 
parties  and  absence  of  fraudulent  intent  is  made  to  appear. 
The  law  will  only  sanction  it  as  a  privilege  granted  by  the 
mortgagee  or  vendee  founded  on  motives  satisfactory  to  a  jury, 
or  where  the  situation  of  the  property  forbids  an  actual  taking 
of  possession.  But  where  on  the  face  of  the  instrument  by  which 
the  party  places  the  legal  title  out  of  his  own  control  and  be- 
yond the  reach  of  his  creditors,  he  retains  to  himself  the  right 
of  possession  and  full  and  free  enjoyment  for  a  certain  time,  he 
creates  a  trust  in  the  property  for  his  own  use,  a  right  which  the 
statute  says  he  shall  not  have,  and  makes  his  act  void.  {Good- 
rich V.  Dovma,  6  Hill,  433.)  4.  The  right  to  possess  and  fully 
and  freely  enjoy  personal  property,  necessarily  gives  the  right 
to  use  it  for  its  ordinary  purposes  and  to  enjoy  its  proceeds  and 
benefits.  The  person  exercising  that  right  would  -not  be  ac- 
countable to  the  owner  for  any  injury  to  or  destruction  of  his  pro- 
perty, except  for  its  abuse.  At  the  end  of  the  term  the  pro- 
perty may  be  worn  out  or  of  comparatively  little  value.  It  is 
hard  to  see  how  this  would  differ  in  effect  from  conferring  upon 
the  party  the  right  to  sell  and  dispose  of  the  property  as  his 
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own.  {Oriswold  t.  Sheldon^  4  Corns.  581 ;  Spies  v.  Bcyd^  11 
Legal  Observer,  64.) 

XI.  The  plaintiff  did  not  prove  the  absence  of  fraudulent 
intent  bj  facts  and  circumstances  so  as  to  overcome  the  pre- 
sumption of  fraud  which  the  law  raises  from  the  seller  remain- 
ing in  possession.  {HcmdaU  v.  Parker j  3  Sandford,  69.) 

XII.  Assuming  that  the  mortgage  is  valid,  the  mortgagor 
having  the  right  to  the  possession,  the  mortgagee's  only  action 
would  be  in  the  nature  of  case  for  an  injury  to  the  reversion. 
His  would  only  lie  for  an  injury  or  a  destruction  of  the  pro- 
perty. The  sale  could  not  impair  or  affect  the  right  of  the 
mortgagee ;  his  mortgage,  notwithstanding  the  sale,  remained 
a  lien  on  the  property  in  the  hands  of  the  purchaser,  and  he 
could  take  it  from  the  purchaser  when  his  mortgage  became 
due  in  the  same  manner  as  he  could  from  the  mortgagor.  {Bank 
of  Zandiiburgh  v.  (7mry,  1  Barb.  S.  C.  542  ;  Surd  v.  West,  7 
Cow.  752 ;  Gordon  v.  Harper^  7  T.  R  9 ;  Van  Antwerp  v. 
Neumum^  2  Cow. ;  Jackson  v.  Pa/rker^  1 M.  and  8. 234 ;  2  Saund. 
R.  47  (d.)  (f.)  and  cases  cited.) 

XIII-  The  demand  on  the  sheriff  of  the  goods,  and  his  neglect 
to  deliver  them  after  he  had  rightfully  parted  with  the  posses- 
sion, did  not  show  any  conversion  by  him  or  render  him  liable. 
'Die  law  makes  it  his  duty  to  take  the  goods  into  his  possession 
and  deliver  them  to  the  purchaser.  As  well  might  they  in  this 
case  have  demanded  the  goods  of  the  mortgagor  and  sued  him 
for  a  conversion. 

XIY.  There  must  be  a  demand  of  both  defendants,  and  there 
is  no  proof  that  any  demand  was  ever  made  of  the  defendant 
Colton.  {MUcheU  v.  WUliams  &  Rdberte,  4  Hill,  18.) 

D.  D.  Fieldj  for  the  plaintiff,  in  support  of  the  affirmance 
of  the  judgment,  insisted  upon  the  following  points  and 
authorities. 

L  A  londfide  mortgage  of  chattels,  duly  executed  and  filed, 
passes  the  legal  title  to  such  chattels  to  the  mortgagee  (Sto.  on 
Bail.,  sees.  287, 288,  and  cases  there  cited).  In  respect  to  title, 
the  Statutes  of  this  State  have  abolished  all  distinction  between 
absolute  sales  and  mortgages  of  chattels  {Randall  v.  Cooky  17 
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Wen.  523).  It  matters  not  that  a  mortgagor  continues  in  pos- 
session of  chattels  mortgaged,  or  that  he  has  a  right  to  hold 
such  chattels  for  a  definite  period.  He  is  simply  a  bailee  until 
the  condition  of  the  mortgf^e  has  been  complied  with  {Fuller 
V.  Ack&r^  1  Hill,  473  ;  Boffers  v.  Trader^  Ina.  Co.,  6  Paige,  583). 

U.  The  interest  of  a  mortgagor,  in  such  case,  is  a  limited, 
prescribed  interest  His  use,  appropriation  and  possession  of 
such  chattels  are  limited  and  prescribed  {Smith  v.  Acker,  23 
Wen.  653).  A  sale,  any  interference  with  the  title  of  the 
mortgagee,  anj  act  inconsistent  with  such  prescribed  use  on 
the  part  of  mortgagor,  would  at  once  terminate  his  right  to 
possession ;  and  at  all  times  tlie  interest  of  the  mortgagee  is 
one  which  the  courts  will  protect  {Maiteron  v.  Ba/ucue,  1  Com. 
295  ;  Wheels  v.  MoFa/rlcmd,  10  Wen.  318 ;  Howlcmd  t. 
WilMy  3  San.  Sup.  C.  Rep.  607). 

HL  A  stranger  claiming  under  mortgagor,  can  hold  no 
more  than  his  limited  and  prescribed  interest.  A  levy  u'pon^ 
and  sale  of  mortgaged  chattels,  under  execution  against  pro- 
perty of  the  mortgagor,  is  an  unlawful  interference  with  the 
interest  of  the  mortgagee,  for  which  he  has  a  remedy  against 
the  oflBicer  {(Ma  v.  Wood,  3  Wen.  600 ;  Bailey  v.  Barton,  8 
Wen.  339  [see  347]  ;  BuOer  v.  MiUer,  1  Com.  496). 

lY.  The  duty  of  the  sheriff  is  well  established.  He  should 
discriminate.  K  he  does  more  than  is  necessary,  under  his 
authority,  he  is  a  trespasser  {Emgy.  Mmrni/ng,  Comyn  E.  [619 
mar^.  page]  ;  Wadddl  v.  Cooh,  2  Hill,  47 ;  Melville  v.  Brovm^ 
15  Mass.  82  ;  BtmtaU  v.  Acker,  23  Wen.  609,  &c.). 

V.  The  principle  governing  in  case  of  sales  of  partnership 
property,  under  execution  against  property  of  one  partner,  or 
of  property  held  by  tenants  in  common,  or  joint  tenants  under 
execution,  against  property  of  a  single  tenant,  is  equally  ap- 
plicable to  ^e  case  of  a  S£Je  of  mortgaged  chattels  under  exe- 
cution against  the  property  of  the  mortgagor  (  White  v.  Phelps, 
12  K  H.  382). 

VI.  The  sheriff,  or  officer,  by  levy  upon  and  absolute  sale 
of  chattels  mortgaged,  assumes,  personally,  the  payment'  and 
satisfaction  of  the  mortgage. 

Bt  the  Coubt.    Dues,  J. — ^A  chattel  mortgage  in  all  cases 
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vests  the  legal  title  in  the  mortgagee,  and  where,  by  the  terms 
of  the  instrument,  he  has  the  immediate  right  of  possession, 
the  property  cannot  be  rightfully  levied  on  and  sold  under  an 
execution  against  the  mortgagor,  even  when  the  possession  has 
not,  in  fact,  been  changed.  In  these  cases  the  mortgagee  is,  in 
judgment  of  law,  the  absolute  owner.  The  mortgagor  a  mere 
bailee  at  sufferance.  {Marsh  v.  La/vorence^  4  Cow.  469 ;  Otis 
V,  Wood^  3  Wend.  500 ;  and  McCracken  v.  Luce^  cited  in  the 
opinion  of  the  court ;  Bailey  v.  BurUm^  8  Wend.  346 ;  Matti- 
son  V.  BaucHS^  1  Comst.  295.) 

On  the  other  hand,  where  the  mortgagor  is  entitled  to  the 
possession  tor  a  definite  period,  the  weight  of  authority  seems 
to  be,  that  his  possessory  interest  is  a  proper  object  of  levy  and 
sale,  and  without  meaning  to  commit  ourselves  by  a  positive 
opinion,  we  shall  assume,  for  tlie  purposes  of  this  decision,  that 
such  is  the  law. 

In  this  case,  Michelin,  the  mortgagor,  by  an  express  clause 
in  the  mortgage,  was  to  continue  in  the  possession  of  the  goods 
and  chattels  mortgaged,  until  a  default  in  the  payment  of  the 
principal  debt,  and  it  was  during  the  period  that  he  was  thus 
entitled  to  the  possession,  that  the  levy  and  sale,  which  are  the 
subject  of  the  complaint,  were  made.  The  mortgage  had  pre- 
viously, however,  been  filed,  and  the  sheriff  had  also  express 
notice  of  its  existence  and  terms,  and  the  question  is,  whether 
thus  charged  with  notice  constructive  and  actual,  he  has  not 
rendered  himself  liable  in  the  present  action,  by  his  proceeding 
to  sell  and  deliver  to  the  purchaser,  the  entire  property  as  that 
of  the  debtor.  IS  he  is  liable,  the  other  defendant,  the  judg- 
ment creditor,  under  whose  direction  and  authority  he  acted, 
must  be  equally  so.  K  the  claim  and  rights  of  the  plaintiff 
as  mortgagee  have  been  disregarded  and  violated,  they  are 
jointly  liable  as  wrong-doers. 

The  question  as  to  the  liability  of  the  sheriff,  we  believe,  has 
not  arisen  in  any  case,  in  all  its  circumstances,  similar  to  the 
present,  but  it  has  arisen  and  been  determined  in  several  cases 
so  strictly  analogous,  that,  in  principle,  they  are  not  distin- 
guishable. 

The  leading  case  is  Whed&r  v.  McFarUmd^  10  Wend.  820. 
The  plaintiff  had  a  lien  for  advances  made  by  him  to  the  judg- 
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ment  debtor  on  the  property  levied  on  by  the  sheriff,  who  had 
notice  of  the  facts,  but  who,  nevertheless,  proceeded  to  take 
possession  of,  and  advertise  for  sale,  the  whole  of  the  property, 
as  belonging  absolutely  to  the  debtor.  The  court  held  that  by 
thus  acting,  he  rendered  himself  liable  as  a  trespasser  nb  initio^ 
so  as  to  entitle  the  plaintiff  to  a  recovery  against  him  in  an  ac- 
tion of  replevin.  It  is  true  that  the  lien  of  the  plaintiff  in  this 
case  was  created  by  a  pledge,  and  not  by  a  mortgage,  but  as  the 
interest  of  a  pledgor  is  just  as  liable  to  be  sold  under  an  exe- 
cution as  the  qualified  interest  of  a  mortgagor  (2  E.  S.,  p.  366, 
s.  20),  we  cannot  perceive  that  this  distinction  detracts  at  all 
from  the  weight  of  the  decision,  as  a  relevant  authority. 

So  the  interest  of  a  debtor,  as  a  joint  owner  or  partner,  may 
undoubtedly  be  sold  under  an  execution  against  him,  but  if  the 
sheriff,  having  notice,  proceeds  to  sell  the  entire  property,  thus 
jointly  held,  as  that  of  the  debtor,  it  is  settled  by  many  deci- 
sions that  he  becomes  immediately  liable  to  the  other  joint 
owners  or  partners,  who  are  entitled  to  recover  against  him  in 
a  suitable  action,  the  property  itself,  or  its  value.  (  WaUh  v. 
Adams,  3  Denio,  125 ;  WaddeU  v.  Coit,  2  Hill,  49 ;  MeUville 
V.  Broion,  15  Mass.  82;  White  v.  PMj>8y  12  N.  H.  R  182; 
Johnson  v.  Eva/ns,  7  Mann  &  G.  240.) 

These  decisions,  as  it  seems  to  us,  can  only  be  explained  and 
justified  upon  the  ground  that,- whenever  it  is  known  to  the 
sheriff,  or  he  has  reason  to  believe,  that  the  interest  of  the  judg- 
ment debtor  in  the  property  upon  which  he  has  levied,  is  spe- 
cial and  liniited,  it  is  his  duty  to  declare  the  fact,  and  by 
express  words,  confine  the  sale  to  such  right,  title  and  interest, 
as  the  debtor  may  realty  possess.  It  is  this  doctrine,  therefore, 
that  we  must  now  consider  as  established,  and  so  far  from  think- 
ing that  goods  covered  by  a  mortgage  can  be  justly  excepted 
from  its  operation,  we  are  clearly  of  opinion  that  it  is  to  the 
relation  of  mortgagor  and  mortgagee,  that  it  applies  with  a 
peculiar  force.  A  mortgagee  of  chattels  is  in  all  cases  the  real 
owner,  and  the  mortgagor,  when  permitted  to  retain  the  pos- 
session, simply  his  bailee.  {Bcmcroft  v.  Jones,  4  Comst.  509 ; 
Fuller  V.  Acker,  1  Hill,  473 ;  Rogers  v.  Traders^  Ins.  Co.  6, 
p.  683.) 

And,  as  we  before  intimated,  we  seriously  doubt  whether  a 
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right  of  possession,  which  in  its  nature  is  strictly  personal  and 
incapable  pf  transfer  (for  if  a  power  of  disposition  is  given  to 
the  mortgagor,  the  mortgage  itself  is  fraudulent  and  void,  2 
Gomst.  581),  is  a  proper  subject  of  levy  and  sale,  under  an  exe- 
cution, at  all.  Where  fraud  cannot  be  justly  imputed,  we  see 
no  reason  why  the  rights  and  interests  of  a  mortgagee  ought 
not  to  be  as  carefully  protected  as  those  of  a  pledgee ;  and  con- 
sequently, if  a  sale  of  goods  and  chattels,  covered  by  a  mort- 
gage, is  allowable  at  all  under  an  execution  against  the  mort- 
gagor, it  is  evident  that  it  ought  to  be  so  conducted  as  not  to 
defeat,  or  in  any  degree  impair,  the  remedy  of  the  mortgagee. 
It  should,  therefore,  comprehend  the  entire  property  as  a  single 
lot,  be  limited  to  the  right  and  interest  of  the  defendant,  and 
be  expressly  subject  to  all  the  terms  and  conditions  of  his  prior 
conveyance. 

It  is  said,  that  when  the  property  levied  upon  is  in  the  pos- 
session of  the  mortgagor,  the  sheriff  is  not  bound  to  inquire 
and  determine  whether  the  mortgage  is  valid  or  not — in  other 
words,  he  has  a  right  to  be  silent,  and  cast  the  risk  upon  the 
purchaser.  The  reply  is,  that  the  duty  of  the  sheriff  to  inquire 
and  determine  whether  the  defendant  is  an  absolute  owner,  or 
has  only  a  special  and  limited  interest,  is  exactly  the  same,  in 
the  case  of  a  mortgage  as  in  that  of  a  pledge  or  of  a  partner- 
ship— a  pledge  may  be  a  cover  for  fraud,  as  well  as  a  mortgage 
— the  asserted  partnership  may  not  exist,  or  may  not  embrace 
the  goods  in  question.  The  sheriff,  however,  in  proclaiming  the 
feet  that  a  title  is  asserted  by  a  third  person,  to  which  that  of 
the  defendant  in  the  execution  is  subordinate,  and  in  selling 
the  property  subject  to  this  claim,  determines  nothing  as  to  its 
validity — ^he  merely  pursues  the  course  which  the  law  judges 
to  be  necessary  for  the  protection  of  rights  and  interests,  which 
might  otherwise  be  sacrificed  or  endangered ;  he  cannot  say 
that  a  mortgage  duly  tiled  is  a  valid  security,  but  he  cannot 
treat  it  as  not  existing.  He  has  no  right  to  say  that  it  is  invalid 
by  selling  the  property  which  it  embraces,  as  belonging  abso- 
lutely to  the  judgment  debtor— it  is  at  his  own  peril  that  he 
thus  conducts  the'sale.  As  embracing  a  denial  of  the  title  of  the 
mortgagee,  it  is  an  invasion  of  his  rights,  for  which  the  law 
gives  him  an  appropriate  remedy.   When  the  mortgage  is  valid. 
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the  sherijff  is  as  much  a  trespasser  and  wrong-doer  as  if  the 
judgment  debtor  had  no  interest  in  the  property  at  all. 

There  is  no  force  in  the  objection  that  the  property  is  still 
subject  to  the  mortgage,  and  as  such,  may  be  even  now  seized 
and  sold  by  the  sheriff.  In  all  cases  where  goods  are  wrong- 
fully sold,  the  owner  has  an  election  to  reclaim  the  property 
from  the  hands  of  the  purchaser,  or  recover  its  value  from  tlie 
tortious  vendor.  K  the  sale  made  by  the  defendant  was  unlaw- 
ful, we  see  no  reason  for  denying  this  election  to  the  plaintiff. 

The  result  is,  that  the  defendants  must  be  answerable  in 
damages  to  the  full  extent  of  the  sum  for  which  judgment  has 
been  rendered  against  them,  unless  the  title  of  the  plaintiff  as 
mortgagee  can  be  successfully  impeached.  If  the  mortgage, 
as  has  been  contended,  was  upon  its  face  fraudulent  and  void 
as  against  creditors,  or  was  rendered  so  by  the  continued  pos- 
session of  the  mortgagor,  the  property  which  it  embraced  was 
rightly  sold  under  the  execution,  as  belonging  exclusively  to 
the  debtor.  It  is  evident,  from  the  fact  that  an  indemnity  was 
required  and  given,  that  it  was  upon  the  ground  that  the  mort- 
gage was  wholly  void,  that  the  sale  proceeded,  and  it  is  upon 
this  ground  alone  that  it  can  be  justified.  That  the  mortgage 
was  founded  upon  a  full  and  valuable  consideration  was  clearly 
proved,  and  is  not  denied,  but  it  is  insisted  that  it  was  rendered 
void  as  against  creditors  by  the  provision  which  it  contains, 
that  until  default  in  the  payment  of  the  moneys  meant  to  be 
secured,  the  "  mortgagor  should  remain  and  continue  in  the 
quiet  and  peaceable  possession  of  the  goods  and  chattels  which 
it  embraced,  and  in  the  full  and  free  enjoyment  of  the  same." 
The  objection  is  founded  upon  the  interpretation  given  by  the 
counsel  for  the  defendants  to  S.  1,  Tit.  2,  of  the  Statute  of  Frauds 
(2R.8.,  p.  135),  which  declares  that  "every  conveyance, transfer, 
or  assignment  of  goods  and  chattels,  in  trust  for  the  use  of  the 
person  making  the  same,  shall  be  void,  as  against  his  creditors 
existing  or  subsequent;"  but  the  learned  counsel,  we  think, 
greatly  erred  in  assuming  that  the  stipulation  to  which  he  ob- 
jected created  a  trust  in  favor  of  the  mortgagor,  within  the 
meaning  of  the  statute.  Such  a  construction  may  very  reason- 
ably be  given  to  u  provision  which  not  merely  gives  to  the 
mortgagor  for  a  time  the  right  of  possession,  but  authorizes  him 
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to  deal  with  the  property,  dnrihg  that  period,  as  an  absohite 
owner,  nor  have  we  any  diflBculty  in  assenting  to  tlie  decisions 
in  which,  in  such  cases,'  this  construction  has  been  adopted 
( Wood  V.  I/njory^  17  Wend.  492 ;  Ormjoold  v.  Sheddotiy  4 
Comst.  582 ;  Spies  v.  Boyd^  11  Leg.  Obs.  64).  In  %uch  a  case, 
it  may  be  justly  regarded  as  the  established  law.  But  when 
the  provision  is  limited  to  the  personal  use  and  enjoyment  of 
the  property  by  the  mortgagor^  that  it  created  no  trust  affect- 
ing the  validity  of  the  mortgage,  was,  in  our  judgment,  ex- 
pressly decided  by  the  Court  of  Errors  in  Smith  v.  Acker  (23 
Wend.  663),  and  is  a  necessary  inference  from  the  opinions  de- 
livered in  the  Court  of  Appeals  in  the  recent  case  of  Oriswdd 
V.  Sheddon. 

The  objection  arising  from  the  actual  possession  of  the  mort- 
gagor will  be  disposed  of  in  a  few  words.  In  this  court  it  has 
imiformly  been  held  that  the  continued  possession  of  a  mort- 
gagor, when  consistent  with  the  terms  of  the  mortgage,  and 
limited  to  endure  only  until  a  default  in  payment,  where  the 
mortgage  has  been  duly  filed,  is  not  even  presumptive  evidence 
of  a  fraudulent  intent,  nor  are  we  aware  that  until  the  adop- 
tion of  the  Bevised  Statutes,  it  has  ever  been  doubted  that  such 
was  the  established  law,  in  this  State,  as  well  as  in  England. 
The  immediate  delivery  of  the  possession  is  indeed  essential  to 
the  validity  of  a  pledge ;  and  its  omission,  where  there  is  an 
absolute  sale^  as  inconsistent  with  the  nature  of  the  contract, 
may  be  justly  held  to  raise  a  presumption  of  fraud.  But  the 
main  object  of  a  mortgage,  as  distinguished  from  a  pledge,  is 
to  enable  the  debtor  to  retain  the  possession  and  enjoyment 
of  the  property,  so  long  as  he  fulfils  the  conditions  of  the  con- 
tract, and  this  is  just  as  true  of  a  mortgage  of  chattels  as  of 
lands,  nor  can  we  believe  that  the  Bevised  Statutes  meant  to 
abolish  so  important  and  vital  a  distinction — ^we  cannot  believe 
that  it  wais  the  intention  of  the  Legislature,  in  effect,  to  con- 
vert every  chattel  mortgage  into  a  pledge.  As  the  danger  of 
fraud  is  now  effectually  guarded  against  by  requiring  every 
such  mortgage  to  be  filed  (Laws  of  1883,  chap.  299),  we  are 
not  at  all  disposed  to  favor  a  doctrine  which  is  not  only  clearly 
apposed  to  the  general  understanding  of  those  engaged  in  busi* 
ness,  but  plainly  repugnant  to  their  interest  and  convenience. 
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It  is  not  necessary,  however,  to  insist  upon  these  views  in 
the  present  case,  nor  to  explain  more  fully  the  reasons  which 
have  led  us  to  adopt  them.  Let  it  be  admitted  that  the  act 
of  1833,  requiring  a  chattel  mortgage  to  be  filed,  as  notice  to 
creditors  aiid  purchasers,  has  not  repealed  these  provisions  in 
the  Eevised  Statutes,  upon  which  the  argument  is  founded  (2 
R.  S.,  s.  5,  p.  136),  and  that,  according  to  the  literal  construc- 
tion of  those  provisions  which  the  Supreme  Court  has  adopted, 
an  immediate  delivery  of  the  property,  followed  by  an  actual 
and  continual  change  of  its  possession,  is  just  as  necessary  in 
the  case  of  a  mortgage  as  of  an  absolute  sale.  When  there  is 
no  such  change  of  possession,  it  is  only  a  presimiption  of  fraud 
that  is  raised,  and  this  presumption,  by  the  express  words  of 
the  statute,  may  be  repelled  by  evidence  that  the  mortgage 
was  made  "  in  good  faith,  and  without  any  intent  to  defraud 
creditors  or  purchaser."  This  question,  it  is  now  settled,,  is 
a  question,  not  of  law  but  of  fact,  and  hence  the  finding  of  the 
judge,  by  whom  alone  this  cause  was  tried,  must  have  the 
same  effect  as  that  of  a  jury.  He  has  decided,  as  a  question 
of  fact,  that  there  was  no  fraudulent  intent,  and  as  the  case  is 
now  before  us  solely  upon  exceptions  of  law,  we  are  as  much 
concluded  by  his  decision  as  we  should  have  been  by  the  ver- 
dict of  a  jnry. 

The  judgment  at  special  term  must  therefore  be  affirmed 
with  costs. 


DououLS  V.  Matob,  &o.,  of  Kew  Yobk. 

Tlie  plaintiff,  in  the  year  1850,  and  for  seyeral  years  before,  resided  in  a  hired 
house  in  the  City  of  New  York,  during  the  winter  and  spring,  and  at  hia 
country  seat  in  the  town  of  Flushing,  Queens  County,  during  the  summer  and 
Autumn.  In  the  winter  of  1860,  he  was  assessed  in  New  York  for  a  tax  on  hia 
personal  estate,  and  in  the  summer  was  assessed  for  a  similar  tax  in  Flushing, 
whieh  he  paid.  He  resisted  the  payment  of  the  tax  in  New  York,  and  filed 
his  complaint  to  restrain  its  collection. 

ffeld,  that  whether  the  domicil  of  the  plaintiff  was  or  was  not  at  Flushio^  he 
w*B  a  Msident  of  New  York,  and  liable  to  be  taxed  as  suoh  when  the  tax  for 
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oity  was  assessed.    Judgment  at  special  term  dismissing  complaint  affirmed, 
with  costs. 
(Before  Oaklet,  Ch.J.,  I>ukr  and  Paii%  JJ.) 
March  10  ;  March  26,  1868. 

Appeal  from  a  judgment  at  Special  Term,  dismissing  the 
complaint  with  coste. 

The  object  of  the  complaint  was  to  restrain  the  defendants 
from  collecting,  by  warrant  or  otherwise,  a  tax,  amounting  to 
more  than  $2,500,  on  the  personal  property  of  the  plaintiff. 
The  tax  had  been  assessed  upon  him  as  a  resident  of  the  third 
ward  of  the  city  of  New  York,  between  the  1st  of  January  and 
the  Ist  of  April,  in  the  year  1850,  for  his  proportion  of  the 
taxes  for  that  year,  upon  the  valuation  of  his  personal  property 
at  $200,000.  The  complaint  alleged  that  a  warrant  for  the  col- 
lection of  the  tax  had  been  issued,  and  that  to  relieve  his  pro- 
perty from  a  sale  under  it,  the  plaintiff  had  given  his  check 
for  $2,502  41,  the  sum  claimed  to  be  due,  and  prayed  as  a  part 
of  the  relief  to  which  he  was  entitled,  that  the  collection  of  the 
check  might  be  restrained,  and  the  check  itself  returned.  The 
principal  ground  upon  which  the  whole  relief  was  demanded 
was,  that  the  tax  was  illegal  and  void,  the  plaintiff  when  it  was 
imposed  being  a  resident  not  of  the  city  of  New  York,  but  of 
the  town  of  Flushing,  in  the  county  of  Queens,  in  which  town 
and  county  he  alleged  that  for  many  years  past,  including  the 
year  1850,  he  had  been  assessed  for  his  personal  property,  and 
had  paid  the  taxes  assessed. 

The  answer  of  the  defendants  admitted  the  assessment  for  the 
tax,  its  amount,  and  the  issuing  of  a  warrant  for  its  collection, 
as  set  forth  in  the  complaint,  but  averred  that  at  the  time  the 
assessment  for  the  year  1850  was  made,  in  and  for  the  city  and 
county  of  New  York,  and  during  the  whole  of  that  time,  the 
plaintiff  was  a  resident  and  taxable  inhabitant  of  the  city,  and 
liable  as  such  to  be  assessed  and  taxed  therein.  This  was, 
therefore,  the  only  issue  made  by  the  pleadings. 

Before  stating  the  proceedings  and  evidence  upon  this  issue, 
it  seems  proper  to  advert  briefly  to  the  statutory  provisiona 
which  have  a  bearing  upon  the  question. 

The  5th  section  in  Tit  2  of  the  Revised  Statute  relative  to 
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the  aasessment  and  collection  of  taxes,  provides  "  that  every 
person  shall  be  assessed  in  the  town  or  ward  where  he  resides 
when  the  assessment  is  made,  for  all  personal  estate  in  his  pos- 
session or  nnder  liis  control  as  trustee,  guardian,  executor,  or 
adjninistrator."  *And  §  8  of  the  same  title  requires  the  assess- 
ment to  be  made  between  the  first  days  of  May  and  July  in 
each  year.  The  Legislature,  by  an  act  passed  on  the  25th  of 
March,  1850,  amended  the  fifth  section  as  above  quoted,  by 
adding,  "  that  in  case  any  person  possessed  of  such  personal 
estate  shall  reside  during  any  year  in  which  taxes  may  be 
levied,  in  two  or  more  counties  or  towns,  his  residence  for  the 
purposes  and  within  the  meaning  of  this  section,  shall  be 
deemed  and  held  to  be  in  the  county  or  town  in  which  his 
principal  business  shall  have  been  transacted"  (Laws  1850,  p. 
142),  The  act  "  to  amend  the  charter  of  the  city,"  passed 
April  3, 1849,  provides  in  §  22,  that  assessments  for  all  taxes 
for  the  city  and  county  shall  thereafter  be  made  between  the 
first  days  of  January  and  of  April  in  each  year  ;  but  the  time 
for  making  such  assessments  in  other  counties,  as  defined  by 
the  General  Act,  has  not  been  altered. 

The  action  was  tried  as  an  equity  case  before  Mr.  Justice 
Duer,  at  a  Special  Term,  in  March,  1852.  Upon  the  trial,  the 
town  clerk  of  the  town  of  Flushing  proved,  that  the  plaintiff 
had  been  assessed  in  that  town  for  his  personal  estate,  and  had 
paid  the  taxes  thereon  in  the  years  1849, 1850,  and  1851 ;  that 
he  resided  there  when  the  assessments  were  made,  and  for 
several  preceding  years  had  lived  there  during  the  summer 
season. 

The  counsel  for  the  plaintiff  then  called  as  a  witness, 

JRobert  Dimoiddiej  who,  being  sworn  and  examined,  testified 
that  he  was  a  merchant,  and  resided  in  the  city  of  New  York ; 
that  he  had  been  acquainted  with  "Wm.  Douglas,  the  plaintiff, 
for  eleven  years  last  past,  during  which  period  he  had  collected 
his  rents,  interests,  and  dividends,  and  attended  to  all  of  his  finan- 
cial business.  That  the  plaintiff  did  no  business.  That  witness 
deposited  in  bank,  to  credit  of  plaintiff,  all  moneys  collected. 
TliEt  witness  advised  with  plaintiff  from  time  to  time  about  his 
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business.  For  a  number  of  years  last  past  the  plaintiff  has 
gone  to  Flushing  about  the  first  week  of  May,  and  remained 
there  until  November.  Plaintiff  has  a  house  at  Flushing. 
Servants  were  left  there  during  the  winter.  Plaintiff  has  some 
land  at  Flushing,  close  to  the  house.  It  is  about  eight  years 
that  he  has  been  in  the  habit  of  spending  his  time  during  this 
part  of  the  year  at  Flushing,  always  at  the  same  house.  Plain- 
tiff is  an  unmarried  man,  and  has  never  been  married*  From 
latter  part  of  November  to  first  week  of  May,  he  usually  spends 
his  time  at  No.  28,  Park-place,  in  the  city  of  New  York.  He 
has  a  house  there ;  it  belongs  to  his  brother.  He  rents  it  firom 
his  brother  George  ;  he  rents  it  for  the  year ;  there  is  no  writ- 
ten lease.  I  have  not  been  at  his  house  in  Flushing,  when  he 
was  there. 

On  cross-examination  by  defendants'  counsel,  the  witness 
testified  that  the  plaintiff  was  about  sixty  years  old.  Before 
he  procured  this  country  seat  at  Flushing,  he  resided  at  No. 
28,  Park-place,  New  York.  This  was  eight  years  ago,  and 
before  that  time  he  resided  at  No.  28,  Park-place,  New  York. 
He  resided  there-  ever  since  I  knew  him,  before  he  went  to 
Flushing.  He  employs  servants,  and  keeps  house  there.  He 
takes  his  servants  witii  him  to  Flushing,  and  part  of  his  fu]> 
niture.  He  keeps  a  servant  in  the  house  in  Park-place,  to  take 
care  of  it  all  summer.  I  understand  that  he  never  was  en- 
gaged in  any  business.  His  bank  account  is  kept  in  the  Bank 
of  New  York.  My  office  is  in  the  Exchange  Building.  He 
keeps  his  check-book  at  his  house.  My  office  is  not  an  office 
for  Mr.  Douglas's  business.  I  deposit  moneys  to  his  credit, 
and  keep  the  usual  bank  pass-book.  I  settle  the  account  at  the 
bank,  and  receive  the  checks,  and  return  them  to  him.  I  keep 
books — ^not  a  cash  book ;  I  keep  books  for  him,  as  if  he  kept 
them  himself.  I  render  him  a  statement  at  the  end  of  the  year. 
He  does  not  inspect  the  books  himself.  He  has  paid  me  a 
stated  salary.  He  owns  real  estate  in  the  city  of  New  York  ; 
some  of  it  is  rented,  and  some  is  vacant  lots.  He  has  bonds 
and  mortgages  and  stocks.  I  have  the  bonds  in  my  charge,  and 
collect  the  interest  The  stocks  and  mortgages  he  has  in  a 
box,  which  in  the  winter  is  at  his  house,  and  in  summer  he 
either  takes  doMm  with  him,  or  leaves  it  here.    I  attend  to  all 
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his  financial  business.  His  fortune  is  principally  invested  in 
bonds  and  mortgages  of  property  in  this  city,  and  real  estate- 
He  has  money  out  at  Flushing,  on  bond  and  mortgage,  on  d 
farm  there  for  $6,000.  I  have  the  bond ;  the  interest  is  paid 
to  me  in  this  city.  He  has  some  lands  at  Flushing,  near  the 
house  he  occupies.  He  rents  the  house  at  Flushing  the  same 
way  as  the  other  from  his  brother  George ;  I  never  saw  a  writ- 
ten lease  of  it.  He  has  20  or  30  acres  of  land  there  himself. 
I  never  heard  of  his  raising  vegetables  for  sale.  I  consult  him 
from  time  to  time  ;  I  see  him  as  occasion  requires.  I  never 
pay  any  of  his  bills  for  household  expenses.  He  comes  to  mj 
office  frequently  ;  he  has  no  desk  in  my  office,  nor  any  place 
there  under  lock  and  key.  He  does  not  stay  at  Flushing  alto- 
gether in  the  summer  ;  he  is  sometimes  elsewhere.  He  fre- 
quently travels  in  the  summer  ;  in  the  winter  he  generally 
stays  here.  In  the  summer,  he  is  absent  for  a  day  or  a  week. 
His  absences  are  short ;  principally  at  Herkimer,  the  residence 
of  his  sister.  I  cannot  tell  how  large  the  house  is  at  Flushing ; 
I  saw  it  when  building ;  it  is  of  stone  or  brick.  Servants  are 
left  in  the  house  in  the  winter.  I  never  saw  any  of  his  furni- 
ture go  away  from  the  house  in  Park-place.  It  looks  bare  in 
summer.  The  pictures  are  covered  up,  and  not  removed  to 
Flushing,  but  remain  at  Park-place. 

On  being  re-examined  by  the  counsel  for  plaintiflF,  the  wit- 
ness says :  I  merely  act  for  Mr.  Douglas,  as  before  stated  ;  I 
was  the  book-keeper  of  the  mercantile  firm  of  George  and  John 
Laurie,  and  during  all  the  time  they  continued  in  business,  till 
1st  January,  1852.  They  then  retired,  and  I  and  anotlier 
gentleman  succeeded  them  in  business.  I  kept  the  books  and 
papers  of  Mr.  Douglas  in  the  office  of  George  and  John  Laurie, 
while  they  were  in  business,  and  in  my  own  since.  Mr. 
Douglas  did  not  pay  any  part  of  the  expense  of  that  office  at 
any  time. 

The  testimony  being  ended,  it  was  admitted,  that  if  the 
plaintiif  was  a  taxable  inhabitant  of  tlie  city,  the  assessment, 
and  all  the  subsequent  proceedings,  were  regular. 

Among  other  questions  argued  by  the  counsel  of  the  parties, 
when  the  testimony  was  closed,  was,  that  of  the  jurisdiction  of 
the  court,  which  the  counsel  for  the  Corporation  strongly  denied. 
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Tlie  judge,  on  the  last  day  of  the  term,  delivered  hia  judg- 
ment as  follows :  , 

DcER,  J. — ^The  relief  which  is  sought  in  this  case  is  purely 
equitable,  and  it  is  therefore  by  the  rules  which  courts  of 
equity  as  such  are  bound  to  observe,  that  my  decision  must 
be  governed. 

Yielding  to  the  authority  of  the  decision  of  the  Court  of 
Errors,  in  the  case  of  The  Mayor  of  Brooklyn  v.  MeMerole  (26 
Wend.  134, 140,  per  Nelson,  C.  J.),  I  am  therefore  constrained 
to  dismiss  the  complaint  for  want  of  jurisdiction.  That  deci- 
sion, in  my  judgment,  established  the  principle  that  a  court  of 
equity  has  no  power  to  review,  and  set  aside  as  illegal,  the 
proceedings  of  any  subordinate  tribunal  of  special  and  local 
jurisdiction,  whether  acting  under  a  statute  or  the  common 
law ;  the  illegality  of  such  proceeding  being  in  all  cases  a 
question  purely  of  legal,  and  never  of  equitable  cognizance.  It 
is  true  that  in  The  Mayor  of  BrooTdyn  v.  Messerole^  the  ille- 
gality, which  was  the  grouncl  of  complaint,  was  apparent  on 
the  face  of  the  proceedings  ;  but  the  judgment  of  Chancellor 
Kent,  in  More  v.  Smedley  (  6  John.  Ch.  R.  28),  the  authority 
upon  which  Chief  Justice  Nelson,  in  his  opinion  in  the  Court 
of  Errors,  chiefly  relied,  is  in  point  to  show  that  the  objection 
to  the  exercise  of  any  jurisdiction  applies,  with  equal  force, 
when  the  illegality  can  only  be  established  by  a  resort  to  ex- 
trinsic proof. 

Upon  the  intricate  question  of  domicile,  which  was  so  ably 
and  learnedly  discussed  by  the  counsel,  I  shall  intimate  no 
opinion  ;  I  have,  in  reality,  no  right  to  consider  it,  and  for 
obvious  reasons  have  been  careful  not  to  form  any  definite 
opinion  in  relation  to  it. 

The  complaint  is  dismissed  with  costs. 

The  plaintiff  appealed  from  this  judgment  to  the  Oeneral 
Term.    The  Appeal  (March  10, 1863)  was  now  heard. 

E.  Sandford^  for  the  plaintiff  and  appellant,  insisted  that  the 
judgment  at  Special  Term  ought  to  be  reversed  and  judgment  be 
given  for  the  plaintiff  for  the  relief  demanded  by  his  complaint. 
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rad  contended :  Hiat  as  the  facts  upon  which  the  plaintiff  relied, 
to  establish  his  claim  to  be  relieved  from  the  payment  of  the  tax  in 
question,  did  not  in  any  manner  appear  npon  Ihe  face  of  the  pro- 
ceedings by  which  the  defendants  had  created  an  apparent  obli- 
gation to  pay  it,  they  constituted  a  proper  ground  for  equitable 
relief,  when  there  was  a  separate  equity  tribunal  to  administer 
that  relief,  on  the  ground  that  there  was  no  adequate  remedy 
at  law.  {Mayor  of  Brooklyn  v.  MeMerole^  26  Wend.  134, 137 ; 
SinfTvpson  v.  Lord  Howden^  6  Myl.  and  Cr.  97 ;  HamiUon  v. 
CunmwM^  1  John^B  Oh.  K.  517  ;  V(m  Daren  v.  The  Mayor^ 
&c.,  9  Paige,  388-9.)  The  case  of  More  v.  Smedleyj  he  urged, 
had  no  application  to  the  present  case,  as  the  act  complained 
'f)f  tbere  was  a  legislodve  act  of  a  Board  of  Supervisors,  in  the 
exercise  of  a  portion  of  the  political  power  conferred  upon 
them,  and  the  proceedings  were  voidable,  and  not  void.  (J. 
^,  C.  R.  28,  81.)  And  that  at  any  rate  the  Code  had  abolished 
the  distinction  referred  to,  so  far  as  it  had  previously  existed, 
and  Jt  is  no  longw  an  answer  to  a  claim  for  specific  relief,  that 
if  the  complainant  would  wait^  and  suffer  the  injury  which  he 
seeks  to  avert,  he  might  have  a  claim  to  compensatory  relief. 
He  is  not  to  be  <lenied  relief  on  the  ground  that  if  he  goes 
farth^  and  fares  worse,  the  facts  which  he  has  exhibited  to  the 
court  will  entitle  him  to  redress.  K  he  can  show  any  right  to 
be  relieved  at  all,  he  is  entitled  to  the  relief  upon  this  com- 
plaint. The  counsel  then  insisted  that  if  the  court  had  juris- 
diction the  title  of  the  plaintiff  to  the  relief  which  he  asked 
could  not  reasonably  be  denied.  He  was  certainly  not  liable 
to  be  taxed  twice  in  one  year.  He  was  a  taxable  inhabitant 
of  the  County  of  Queens,  duly  assessed  as  such  in  the  town  of 
Flushing,  and  paid  his  taxes  there.  He  was  not  a  resident  of 
the  City  of  New  York,  nor  liable  to  be  assessed  as  such,  nor  to 
pay  the  tax,4n  question.  In  discussing  this  question  the  learned 
counsel  entered  largely  into  a  consideration  of  the  law  of 
domicil,  alleging  that  by  the  authorities  to  which  he  referred 
the  town  of  Flushiiig  was  shown  to  be  the  plaintiff's  domicil, 
and  that  this  fact  being  established  fixed  his  resideiice 
tiiere. 

jl.  J.  WiUardy  for  the  corporati(m. 
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L  The  piuntiff  has  mistftken  his  remedy.  1.  The  present 
action  is  governed  by  the  mlee  of  equity,  applicable  to  injuno- 
tion  biUs.  S.  The  snbjeet  matter  of  the  present  action  never 
conld  have  sustained  a  bill  in  eqnity.  The  courts  of  equity 
could  not  review  the  proceedings  of  subordinate  tribunals,  act- 
ing under  a  statute  authority — clothed  with  the  exercise  of  po> 
litical  powers — ^whether  such  proceedings  were  void,  or  merely 
voidable.  {Moers  y.  Smedle^j  6  Johns.  Ch.  R  38 ;  The  Mayor, 
dbo.  V.  MewmAe,  26  Wend.  184;  Van  Derm  v.  The  Mayar^ 
9  Paige  K  388.)  8.  The  jurisdiction  of  these  courts  to  set 
aside  deeds  and  other  iastrumenls,  eonferring  a  coloraUe  title 
merely,  was  based  upon  the  idea  of  fraud,  and  is  inapplicable 
to  the  present  case.  4  The  distinction  as  to  evidence  on  the 
fiu^e  of  the  instrument,  and  evidence  extrinsic,  was  applicable 
exdusivdy  to  the  latter  class  of  cases.  It  has  created  excep- 
tions against  equity  juri8dicti<Mi,  proceeding  on  the  idea  that 
there  existed  no  necessity  for  its  exercise ;  but  has  never  con- 
ferred or  enlarged  that  jurisdiction.  6.  The  proper  remedy  for 
the  plaintiff,  if  he  was  unjustly  assessed,  was,  in  the  first  in- 
stance, to  make  his  objection  before  the  assessors.  (1 B.  S.  398, 
§  23.)  He  may  further  appeal  to  the  superviscMs^  who  have 
power  to  grant  relief.  8.  If  the  plaintiff  was  not  subject  to 
taxation,  the  assessment  of  the  tax  was  void,  and  all  partisa 
attempting  to  enforce  it  are  trespassers.  {The  MmyWy  lAe.  v. 
MeeseroU,  28  Wend.  134.) 

IL  The  plaintiff  was,  at  the  time  of  the  tax  laid,  a  taxable 
inhabitant  of  the  city  of  New  York,  and  of  the  ward  within 
which  he  was  assessed ;  and  the  tax  was  properly  laid.  1.  The 
assessment  was  required  to  be  laid  between  the  1st  of  January 
and  the  Ist  of  April.  It  must  be  intended  that  it  was  laid  dur- 
ing the  period.  (Laws,  1849,  p.  284,  §  22.)  2.  Daring  this 
period  of  the  year,  the  plaintiff  resided  in  the  city  of  New 
York.  3.  Being  a  resident  of  New  York  at  the  time  the  assess- 
ment was  laid,  he  was  properly  taxable  there.  (1  R.  S.,  p.  389, 
§  5.)  4.  The  fact  that  he  resided  during  a  portion  of  the  year 
at  Flushing,  does  not  divest  his  abode  in  New  York  of  the 
character  of  a  residence  within  the  meaning  of  the  Bevised 
Statutes.  (Bc^rOett  v.  The  Mayor,  dbc  If.  F.— Opinion  of  liar 
son,  J.) 
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m.  The  residence  contemplated  by  the  statnte,  is  that  of  tlie 
domicil  of  the  person,  if  he  is  domiciled  within  the  state.  1. 
A  person  may  haVe  two  or  more  residences.  {BarUett  v.  The 
MayoTy  <&c.  N,  Y.)  2.  So  for  certain  minor  purposes,  such  as 
conferring  jurisdiction,  he  may  have  more  tian  one  domicil. 
(11  Pick.  410;  5  Vesey,  760.)  3.  But  as  it  regards  the  exer- 
cise of  the  privilege,  and  the  discharge  of  the  burdens  incident 
to  citizenship,  he  can  have 'but  a  single  domicil. 

IV.  The  plaintiff's  domicil  was  in  the  city  of  New  York ; 
which,  coupled  with  residence  at  the  period  of  making  the 
assessment,  made  his  liability  to  taxation  there  perfect.  The 
city  of  New  York  was  the  original  domicil  of  the  plaintiff,  and 
the  evidence  is  not  sufficient  to  show  that  it  was  changed. 

The  counsel  also  insisted  that  the  act  of  March,  1850,  was 
applicable  to  the  case,  and  that  it  was  proved  by  the  testimony 
of  the  plaintiff's  own  witness,  that  his  principal  business  was 
transacted  in  the  city  of  New  York.  The  city,  therefore,  by 
the  terms  of  the  act,  was  his  residence  for  the  purposes  of  tax- 
ation. 

The  counsel  for  the  plaintiff,  at  the  close  of  the  argument, 
Btsated  that  his  client  was  exceedingly  desirous  that  the  cause 
should  be  determined  upon  its  merits,  and  would  no  doubt  ac- 
quiesce in  the  decision  of  the  court,  if  adverse  to  his  claim,  and 
liiat  the  counsel  would  so  advise  him. 

The  counsel  for  the  Corporation  then  said,  that  with  this  un- 
derstanding he  would  not  insist  upon  the  objections  to  the  juris- 
diction of  the  court. 

.  March  26. — ^By  the  Court*  Oaklet,  Ch.  J. — In  compliance 
with  the  wishes  of  the  plaintiff,  as  expressed  by  his  counsel, 
and  with  the  hope  of  putting  an  end  to  the  controversy,  we 
have  considered,  and  shall  decide  this  cause  upon  its  merits,  as 
they  appear  upon  the  pleadings  and  evidence. 

Passing  over  the  objection,  then,  to  the  jurisdiction  of  the 
court  upon  which  alone  the  complaint  was  dismissed  at  special 
term,  the  main  question,  the  liability  of  the  plaintiff  to  be  taxed 
as  a  resident  of  the  city,  it  seems  to  us,  is  free  from  dilBculty. 
It  has,  in  effect,  been  already  decided  by  this  court,  in  the  case 
<rf  BwrUett  y.  The  OUy  qf  New  rorA(5  Sand.  S.  C.  E.  44), 
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if  not  by  the  judgment  then  pronounced,  yet  by  the  reasoning 
upon  which  the  judgment  was  partly  founded.  The  published 
opinion  of  the  t^o  distinguished  judges  by  whom  that  case 
was  detenmned,  commands  throughout  our  entire  assent.  In 
this  case,  as  in  that,  the  argument  for  the  plaintiff'  rests  entire- 
ly upon  an  erroneous  construction  of  the  word  "  resides,"  in  the 
5th  section  of  the  general  act ;  a  construction  by  which  resi- 
dence and  domicil  are  made  in  effect  equivalent  and  converti- 
ble terms.  It  may  be  quite  true  that  a  person  can  have  but  one 
domicil,  but  it  is  certain  that  he  may  have  two  residences,  for 
euch  is  the  case  with  every  man  of  fortune,  who,  like  the  plain- 
tiff, has  a  town  honse  and  a  country  seat,  in  each  of  which  he 
dwells  at  different  seasons  of  the  year,  with  the  intention  of 
making  each  his  permanent  abode  for  a  limited  period.  {Frost 
V.  Brisbane^  19  Wend.  11.)  Tlie  residence  of  the  plaintiff  in 
1850,  and  for  several  preceding  years,  was  just  as  certainly  ia 
this  city  during  the  winter  and  spring,  as  in  Flushing  during 
the  summer  and  autumn.  He  was,  therefore,  a  resident  of  the 
city,  liable  to  be  taxed  as  such  when  the  assessment  was  made, 
of  which  he  complains,  and  as  the  regularity  of  the  proceeding 
against  him,  if  he  was  so  liable,  is  not  denied,  he  is  bound  to 
pay  the  tax  large  as  it  may  seem,  for  the  collection  of  which 
he  suffered  a  warrant  to  be  issued. 

It  may  also  be  true,  as  was  contended,  that  Flushing  was  the 
plaintiff's  true  and  only  domicil, .  although  we  should  have 
great  difficulty  in  so  holding  were  it  necessary  to  determine 
the  question ;  but  we  are  unable  to  see  that  this  fact,  if  proved 
or  conceded,  has  any  bearing  upon  the  argument.  In  most 
cases,  when  a  person  has  two  residences,  one  of  them  is  aUo 
his  domicil ;  but  we  apprehend  that  his  residences,  in  the  legal 
and  statutory  sense  of  the  term,  are  just  as  distinct  as  if  both, 
as  might  be  the  case  {In  re  Thompson^  1  Wend.  45)  were  sepa- 
rated from  his  domicil. 

It  is  not  asserted  or  supposed  that  the  plaintiff,  or  any  other 
citizen,  is  liable  to  be  taxed  twice  in  the  same  year  for  the 
taxes  of  the  year ;  but  it  only  follows,  not  that  his  assessment 
in  this  city  was  unlawful,  but  that  he  ought  not  to  have  been 
afterwards  assessed  in  Flushing.  His  assessment  here  between 
January  and  April  was  a  legal  bar  to  his  assessment  in  Flush- 
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ing  between  May  and  July ;  and  if  he  chose  to  submit  to  this 
assessment,  and  pay  the  tax  demanded,  he  has  himself  only,  or 
the  advice  which  he  received,  to  blame.  The  Jpw  imposed  upon 
him  no  such  necessity,  and  we  cannot  relieve  him  from  the 
consequences  of  his  voluntary  act. 

As  the  act  of  March,  1850,  amending  the  5th  section  of  the 
general  act,  was  not  in  force  as  law  when  the  assessment  in 
tiiis  case  was 'made,  we  do  not  think  that  its  provisions  can^ 
with  propriety,  be  referred  to,  as  sustaining  the  legality  of  the 
assessment.  Had  the  act  been  in  force,  its  application  to  this 
case  might  well  be  doubted.  The  plaintiff  was  not  engaged 
in  any  gainful  pursuit,  and  had  therefore  probably  no  place  of 
business  within  the  meaning  of  the  law.  His  only  business 
was  to  receive  and  spend  an  ample  income. 

The  provisions  of  the  act  are,  however,  a  legislative  recogni- 
tion of  the  fact  that  a  taxable  citizen  may  have  two  or  more 
residences,  and  a  declaration  of  the  sense  in  which  the  word 
^^  resides"  ought  to  be  construed  in  the  section  amended,  in  its 
original  form.  Such  a  declaration  we,  indeed,  think  was  unne- 
cessary; but  had  the  question  been  in  reality  doubtful,  we 
should  probably  have  allowed  it  to  decide  our  judgment 

Without  adverting  at  all,  however,  to  the  Act  of  1850,  as  a 
ground  or  motive  for  our  decision,  our  conclusion  from  the 
pleadings  and  evidence  is,  that  the  plaintiff,  as  a  resident  af  the 
city,  was  rightfully  assessed  for  the  tax,  the  payment  of  which 
he  has  resisted ;  and,  consequently,  that  he  has  no  claim  to  the 
relief,  or  any  part  of  the  relief,  which  he  seeks.  The  judgment 
at  Special  Term,  dismissing  his  compliant,  is  therefore  affirmed, 
with  costs. 

We  are  not  to  be  understood  as  intimating  any  opinion  as  to 
our  jurisdiction ;  but  it  is  not  to  be  denied  that  the  present 
union  in  this  court  of  legal  and  equitable  poweigs  may  have 
given  a  new  aspect  to  the  question. 
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A  buik-«h6<^k,  payable  to  the  order  of  billa  payable,  at  it  cannot  be  paaied  by  an 
endorsement^  is,  in  judgment  of  law,  payable  to  bearer. 

It  stands  upon  the  same  ground  »s  a  cheek  payable  to  the  order  of  a  fiotitioua 
person. 

The  certifying  of  a  check  as  "good,"  is  not  a  mere  declaration  of  an  eziating 
fact,  but  creates  a  new  and  binding  obligation  on  the  part  of  the  bank. 

The  meaning  is,  not  merely  that  the  check  was  ''good"  when  certified,  but  that 
it  shall  be  "good "  when  presented  for  payment 

A  certified  eheck  is,  therefore^  as  truly  an  absolute  unconditional  promise  to  pay 
upon  demand  the  sum  which  it  specifies^  as  an  ordinary  bank-note;  and 
iaeketf  in  making  the  demand,  i«  no  more  imputable  in  the  one  ease^  than  in 
the  other. 

MeUt  upon  these  grounds,  that  the  plaintiffs,  holders  for  ralue^  were  entitled  to 
recoTer  the  sum  advanced  by  them  upon  four  checks,  certified  by  the  defen- 
dantfl^  although  payment  was  not  demanded  until  two  months  after  the  checks 
were  certified,  and  in  the  interral  the  maker  had  withdrawn,  upon  other 
checks,  all  his  funds  from  the  bank.  Judgment  for  plaintiff  aceordinglyf 
(Before  Oaklst,  Ch.  J.,  Dum  and  Paik^  J. J.) 
March  17,  1858 ;  March  20. 

The  action  was  brought  to  recover  the  amount  of  four  checks 
certified  by  the  defendants  to  be  good. 

The  complaint  stated  that  the  plaintiffs  were  the  holders  and 
owners  of  four  checks  drawn  by  A.  B.  Tripler  on  the  defen- 
dants. That  one  of  the  checks,  dated  9th  of  April,  1860,  was 
for  the  sum  of  $800— another,  dated  11th  April,  1850,  for  the 
sum  of  $1201.80— another,  dated  16th  April,  1860,  for  the  sum 
of  $1662— and  the  last,  dated  20th  April,  1850,  foi^  the  sum  of 
$735.  That  these  checks  were  respectively  certified  by  the 
defendants  to  be  good  and  -payable  by  them,  and  that  Tripler 
had  then  sufficient  funds  deposited  with  the  defendants  to 
meet  the  same.  That  the  plaintiffs  afterwards  on  the  6th  of 
June  advanced  to  Tripler  the  sum  of  $4000  on  the  said  checks 
on  the  consideration  that  the  sums  were  certified  by  the  defen- 
dants to  be  good  and  payable  by  them,  and  that  on  the  7th  of 
June  they  presented  the  said  checks  for  payment  to  the  defen- 
dants, who  then  refused,  and  have  ever  since  refused,  to  pay 
the  same. 
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The  answer  admitted  that  the  checks  mentioned  in  the  com- 
plaint, were,  on  the  days  they  were  respectively  dated,  at  the 
request  of  Tripler,  the  maker,  certified  by  the  defendants  to  be 
good,  and  that  Tripler  had  then  f^nds  in  the  bank  sufiicient  to 
meet  the  same. 

The  defences  set-up  were  that  the  usage  of  the  banks  in  the 
City  of  New  York,  where  all  the  parties  transacted  their,  busi- 
ness, is  to  certify  checks  as  good,  when  good,  in  order  to  save 
the  counting  out  and  transferring  of  money  from  hand  to  hand, 
and  to  receive  the  checks  so  certified  as  cash  on  the  next  day, 
in  the  usual  exchanges  between  the  banks.  That  it  is  not  the 
custom  of  the  banks  to  certify  checks  for  the  purpose  of  remit- 
tance to  other  places  but  to  issue  certificates  of  deposit,  certi- 
fied checks  being  considered  merely  as  temporary  vouchers, 
but  certificates  of  deposit  as  absolute  liabilities  of  tlie  banks 
for  any  length  of  time,  and  that  of  this  usage  and  custom 
Tripler  and  the  plaintifis  were  fully  aware.  That  contrary  to 
usagj  none  of  the  checks  so  certified  for  Tripler  were  presented 
to  the  defendants  for  payment  until  the  7th  of  June  succeeding 
their  respective  dates.. 

That  after  the  said  checks  were  certified  and  before  the  same 
were  presented  for  payment,  the  defendants  paid  out  on  other 
checks  of  Tripler  all  his  money  deposijed  in  their  bank,  and 
that  on  the  7th  day  of  June,  and  for  several  days  prior,  Tripler 
had  failed  in  business  and  suspended  payment. 

The  answer  further  alleged  upon  information  and  belief, 
that  Tripler  passed  the  checks  to  one  Hotchkiss  as  security  for 
or  in  satisfaction  of  a  usurious  loan,  and  that  Hotchkiss  well 
knew  when  he  received  the  same  that  Tripler  had  then  no 
funds  in  the  bank  to  meet  them. 

That  Hotchkiss  on  the  6th  or  7th  of  June  passed  the  checks 
to  the  plaintifis,  who  are  merchants  trading  and  doing  business 
in  the  City  of  New  York,  imder  the  firm  of  S.  <fc  E.  Willets, 
and  who  received  the  checks,  not  in  good  faith,  nor  in  the  way 
of  their  trade  and  business,  but  fraudulently  and  coUusively, 
and  without  any  present  consideration  therefor. 

The  reply  took  issue  upon  the  defences  set-up  in  the  answer. 

Upon  these  pleadings  the  cause  was  tried  before  the  Chief 
JiisticQ  and  a  jury  on  the  20tb  of  October,  1852. 
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Upon  the  trial,  the  counsel  for  the  plaintiffs,  to  maintain  and 
prove  the  issue  on  their  part,  read  in  evidence  four  certified 
bank  checks,  in  the  words  and  figures  following : 

"  No.  1707." 

«  New  York,  April  20th,  1850. 
S  "  Phoenix  Bank, 

"  Pay  to  the  order  of  Bills  payable,  seven  hundred  and 
W      thirty-five  dollars. 
<J         "$735.  "A.B.TMPLEB." 

d         "No.  1658. 

a  «  New  York,  April  11th,  1850. 

^  "Phoenix  Bank, 

."  Pay  to  the  order  of  1658,  twelve  hundred  and  one 
^      rij  dollars. 
-<         « $l,20lTVr-  "  A.  B.  Teiplkb.** 

p|  «  No.  1688. 

a  "  New  York,  April  16th,  1850. 

a  "Phoenix  Bank, 

^  "  Pay  to  the  order  of  Bills  payable,  thirteen  hundred 

^  and  forty-two  dollars.     • 

<j  "  $1,342.                                          "  A.  B.  Teiplkb." 

^  "No.  1654. 

S  "  New  York,  April  9, 1860. 

S  "Phoenix  Bank, 

^  "Pay  to  the  order  of  Bills  payable,  eight  hundred 

«  dollars. 

<j  "$800.                                             "A.  B.  Triplkb." 

The  making  and  certifying  of  the  said  checks,  their  present- 
ment on  the  seventh  day  of  June,  one  thousand  eight  hundred 
and  fifty,  and  non-payment,  were  all  admitted. 

The  amount  of  said  checks  and  interest  (subject  to  correction 
by  calculation)  was  admitted  to  be  four  thousand  six  hundred 
and  sixty-two  dollars  and  fifty-six  cents. 

And  hereupon  the  counsel  for  the  plaintifb  rested. 
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The  counsel  for  the  defendants  thereupon  moved  to  dismiss 
the  complaint. 

First,  because  a  check  certified  by  a  teller  is  not  binding  on 
a  bank,  such  act  not  being  within  the  scope  of  a  teller's  author- 
ity. 

Second,  the  checks  were  all  payable  to  order  of  Bills 
payable,  and  were  not  negotiable,  and  did  not  pass  by  deli- 
very, but  by  assignment  only,  and  no  assignment  had  been 
proved. 

But  his  Honor  the  Chief  Justice  denied  said  motion  to  dis- 
miss complaint,  to  which  decision  the  counsel  for  the  defend- 
ants excepted. 
'     The  counsel  for  the  defendants  then,  to  maintain  and  prove 
the  issue  on  their  part,  called 

Isaac  O.  Ogden^  Jr. :  who,  having  been  duly  sworn,  testified 
as  follows : — ^I  was  the  paying  teller  of  the  defendants  for  eight 
years,  terminating  in  the  summer  of  one  thousand  eight  hun- 
dred and  fifty ;  Tripler,  the  maker  of  these  four  checks,  Wfts  a 
dealer  with  the  bank;  I  certified  these  checks,  and  at  the 
times  they  were  respectively  certified,  we  had  the  funds  there- 
for in  bank. 

The  defendants^  offered  to  prove,  by  this  witness,  the  state  of 
Trl{>ler's  account,  after  the  checks  were  certified ;  and  plaintiff  'a 
counsel  objects  to  same  being  shown,  except  by  production  of 
Tripler's  checks,  or  the  books  of  original  entries. 

The  defendants  thereupon  produced  the  books  of  the  bank, 
containing  original  entries  of  Tripler's  checks. 

Said  witness  further  testified:  Tripler,  afterwards  and  before 
the  checks  were  presented,  drew  out  all  the  funds  he  had  in 
bank ;  his  last  check  was  drawn  on  the  third  day  of  June  of 
one  thousand  eight  hundred  and  fifty. 

The  counsel  for  the  defendants  then  offered  to  prove  by  this 
witness,  the  mode  of  business  of  the  defendants'  teller  and 
book-keeper  in  regard  to  certified  checks,  and  to  show  how  the 
mistake  occurred  in  regard  to  these,  but  the  counsel  for  the 
plaintiffii  objected  to  such  offer.  The  court  sustained  the  ob- 
jection, and  the  counsel  for  the  defendants  excepted  to  such 
decision. 
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The  counsel  for  the  defendants  then  called 

William  B.  Meeker,  who,  being  duly  sworn,  testified  as  fol- 
lows : — ^I  was  assistant  book-keeper  in  the  Phcenix  Bank  in  the 
spring  and  summer  of  eighteen  hundred  and  fifty,  and  as  such 
kept  A.  B.  Tripler's  account;  the  books  now  produced  and 
shown  me,  are  the  books  of  original  entry  of  that  account ; 
the  other  book  here  produced,  is  the  bank  ledger,  containing 
that  account ;  between  the  twentieth  day  of  April,  one  thou- 
sand eight  hundred  and  fifty  (the  date  of  the  last  check  now 
in  question),  and  the  seventh  day  of  June  following,  the  bank 
paid  out  on  Tripler's  checks,  seventy-one  thousand  nine  hun- 
dred and  eight  dollars  and  sixty-one  cents,  and  there  were  de- 
posited by  him  in  that  period  seventy-one  thousand  seven 
hundred  and  sixty-eight  dollars  and  twenty-two  cents. 

The  counsel  for  the  defendants  then  asked  the  witness  what 
amount  was  paid  out  on  Tripler's  checks,  and  what  amount 
deposited  to  his  credit  between  the  ninth  day  of  April  (the 
date  of  the  first  of  the  four  checks),  and  the  twentieth  of  same 
month  (the  date  of  the  last). 

The  counsel  for  the  plaintifib  objected  to  this  question  as 
irrelevant.  * 

The  court  sustained  the  objection,  and  the  counsel  for  the 
defendants  excepted  to  the  decision  thereon. 

The  witness  fm-ther  proved  that  the  seventh  day  of  June, 
one  thousand  eight  hundred  and  fifty,  the  date  of  the  last  item 
in  said  Tripler's  account,  there  was  to  said  Tripler's  credit,  a 
balance  of  seventeen  dollars  and  five  cents. 

The  counsel  for  the  defendants  then  called 

Stephen  WtXlete,  one  of  the  plaintiffs,  who,  being  duly 
affirmed,  said : — ^I  am  one  of  the  plaintiffs ;  we  received  the 
four  checks  in  question  from  Jeremiah  Hotchkiss  on  the  6th 
day  of  June,  one  thousand  eight  hundred  and  fifty ;  the  money, 
I  understood,  was  for  Tripler ;  I  advanced  him  four  thousand 
dollaiB  on  these  checks,  and  took  them  for  security  therefor ; 
when  we  advanced  the  money  we  did  not  expect  to  use  the 
chedra  any  more  than  we  would  Phoenix  Bank  stock,  had  we 
loaned  on  that ;  the  next  day  we  went  to  HotchkisB  to  get  the 
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money  on  another  loan,  not  connected  with  this  which  he  had 
from  me ;  Hotchkiss  then  told  ns  to  draw  these  checks ;  we 
sent  to  deposit  them,  but  the  teller  said  we  had  better  draw 
them ;  we  presented  them  to  the  bank  on  the  seventh  day  of 
June,  but  the  bank  would  not  pay  them  on  that  evening,  and 
we  went  the  next  morning,  and  they  put  us  off  until  they  got 
out  an  injunction  against  us.  The  plaintiffs  are  crockery  mer- 
chants in  "Water  street.  Mr.  Hotchkiss  is  a  money  broker  in 
Wall  street ;  I  think  it  was  just  near  by  three  o'clock  when 
Hotchkiss  came  after  tlie  money ;  there  was  no  agreement  as 
to  interest ;  we  should  have  returned  hifti  all  over  the  four 
thousand  dollars,  after  deducting  the  interest,  if  we  had  drawn 
the  amount  of  the  checks ;  we  have  no  other  securities  for  this 
loan  besides  these  checks. 

On  examination  by  the  plaintiff's  counsel,  being  shown  a 
check,  the  witness  says : — ^This  is  the  check  we  gave  Hotchkiss 
for  the  money  we  loaned  on  the  checks. 

The  same  is  produced  and  read,  and*  is  in  the  words  and 
figures  following,  to  wit : 

M  «  New  York,  6  Mo.  6, 1850. 

3  ^^  Cashier  of  the  Mechanics  Bank, 

g         ^^Pay  to  J.  Hotchkiss,  or  bearer,  four  thousand  dol- 

I  lars. 

B         «  Dolls.  4,000. 

1;^  <<  Stephen  &  Edmund  Willeib.'' 

The  defendants'  counsel  then  called 

Nicholas  Q.  Ogden^  who,  being  duly  sworn,  testified: — ^I 
was  the  cashier  of  tlie  Phoenix  Bank  in  the  spring  and  summer 
of  one  thousand  eight  hundred  and  fifty. 

Question. — ^Had  you  any  knowledge  of  these  checks  being 
certified  by  the  teller  ? 

The  counsel  for  the  plaintiffs  objected  to  the  question. 

The  court  decided  the  question  to  be  irrelevant 

Hie  counsel  for  the  defendants  excepted  to  such  decision. 

And  hereupon  the  parties  rested. 
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The  counsel  for  the  defendants  then  renewed  his  motion  for 
dismissal  of  the  complaint  on  the  former  grounds,  and  also  on 
the  following. 

That  the  circumstances  under  which  the  plaintife  took  the 
checks,  were  sufficient  to  put  them  on  inquiry,  and  that  the 
facts  proved,  showed  laches  on  their  part,  which  in  law  pre- 
vented their  recovery  from  the  defendants. 

That  as  Tripler  could  not  recover  from  the  bank,  the  plain- 
tiffs could  not,  for  they  claimed  title  through  Tripler  at  a  period 
when  he  had  none  to  transmit. 

But  the  Chief  Justice  denied  said  motion. 

And  the  defendants'  counsel  excepted  to  such  decision. 

The  respective  counsel  then  smnmed  up  the  case  to  the  jury. 

The  court  charged  the  jury,  that  if  they  should  find  that 
the  plaintiffs  had  taken  the  checks  under  circumstances  which 
ought  to  have  put  them  on  inquiry,  as  prudent  men,  they 
could  not  recover ;  otherwise  they  would  be  entitled  to  their 
verdict. 

The  jury  found  for  the  plaintiffs,  and  their  verdict  was 
taken,  subject  to  the  opinion  of  the  court  on  the  points  of  law 
raised  in  the  case^  with  liberty  to  the  court  to  order  a  nonsuit 
to  be  entered.    The  case  to  be  heard  at  the  General  Term. 

E.  S.  Van  WinTde^  for  the  defendants,  argued  the  case  upon 
the  following  points  and  authorities. 

I.  A  check,  certified  by  a  teller  only,  is  not  binding  on  a 
bank,  such  an  act  not  being  within  the  scope  of  the  teller's 
authority.  The  cashier  is  the  proper  officer  to  perform  such 
duties.  (MasBey  v.  Eeigle  Banh^  9  Metcalf  Rep.  306 ;  Man^ 
hattan  Co.  v.  LycLig^  4  Johns.  377.)  And  usage  to  the  contrary 
cannot  control.  ( Woodruff  v.  Merchant^  Bcmh^  23  Wend. 
673.) 

n.  The  checks  not  being  payable  to  any  person,  or  his  order, 
or  to  bearer,  but  to  the  order  of  bills  payable,  are  not  negotia- 
ble. {Brovm  v.  OH/man^  13  Mass.  R.  168 ;  Douglas  v.  WHlce- 
son,  6  Wend.  637.)  They  did  not  p|ws  by  delivery,  but  by 
assignment  only,  and  no  assignment  has  been  proved ;  and 
even  if  the  court  holds  that  the  purchase  and  delivery  on  6th 
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June  is  evidence  of  an  assignment,  which  may  have  been  by 
parol,  yet  it  was  an  assignment  of  a  mere  chose  in  action,  and 
subject  to  all  equities.  {Covill  v.  The  Tradesmeri^s  Bank,  1 
Paige,  131 ;  Gay  v.  Gay,  10  Paige,  369 ;  DeMott  v.  Starkey,  3 
Barb.  Ch.  403  ;  O'GaUaghan  v.  Sawy^,  5  Johns.  R.  118.)  The 
checks,  then,  being  at  that  day  void  in  the  hands  of  Tripler, 
the  assignor,  were  void  also  in  those  of  the  plaintiffs,  the  as- 
signees, although  they  may  have  paid  full  value  therefor  honA 
fide.  {EUia  v.  Messervie,  11  Paige,  467;  Aff'd  JEvans  v. 
JEUis,  5  Denio,  640.) 

m.  In  this  case  there  was  no  dispute  about  the  facts  attend- 
ing the  purchase  of  the  checks.  It  was,  therefore,  a  pure  ques- 
tion of  law  whether  the  plaintiffs  were  guilty  of  laches,  and 
the  court  erred  in  submitting  it  to  the  jury.  {JSiaU  v.  Suydam, 
6  Barb.  Sup.  Ct  R.  83;  Fatighum  v.  BuU,  1  Wend.  845; 
Mastm  V.  Deyo,  2  Wend.  424.) 

rV".  The  plaintiff's  conduct  in  buying  the  checks,  consti- 
tuted laches. 

V.  The  courir  erred  in  excluding  the  testimony  offered  by 
the  defendants.  1.  Ab  to  the  mode  of  business  pursued  by  the 
defendants  in  regard  to  certified  checks,  and  to  show  how  the 
mistake  occurred  in  regard  to  those  in  question.  (3  Term  R. 
307.)  2.  Afl  to  ignorance  of  the  cashier  of  the  bank  of  any  such 
checks  having  been  certified  by  the  teller.  3.  To  show  the 
amount  paid  out  on  Tripler's  checks  and  deposited  to  his  cre- 
dit, between  the  ninth  of  April,  the  date  of  the  first  of  the  four 
checks,  and  the  20th  of  the  same  month,  the  date  of  the  last. 

VI.  If  either  the  first  or  second,  or  the  third  and  fourth 
points  of  defendants  are  sustained,  then  there  should  be  a 
nonsuit  or  dismissal  of  the  complaint.  If  the  fifth  point  only 
is  sustained,  in  either  branch,  then  there  should  be  a  new 
trial. 

E.  W.  Stoughton,  for  plaintifib,  argued  the  points,  and  cited 
the  authorities  that  follow. 

I.  The  first  ground  tajcen,  that  it  was  not  within  the  scope 
of  a  teller's  authority  to  certify  checks,  is  unsound.  It  is  a 
part  of  that  officer's  duty  so  to  do.    But  if  it  were  not,  the 
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pleadings  admit  that  the  defendants  certified  the  checks  men- 
tioned in  the  complaint,  and  conaequendj  the  question  as  to 
the  anthority  of  the  teller  was  not  within  the  issue. 

n.  The  checks  were  negotiable  without  endorsement  One 
was  payable  to  the  order  of  1658,  the  other  three  to  the  order 
of  bills  payable.  The  effect  of  so  drawing  them,  was  the  same 
as  if  they  had  been  drawn  payable  to  bearer.  (Story  on  Bills, 
§  56,  and  cases'  cited.) 

HL  The  offers  to  show  how  the  mistake,  in  paying  out  the 
money  by  the  defendants  on  Tripler's  checks,  arose,  and  to 
show  the  amount  deposited  by  him  between  the  9th  and  20th 
days  of  April,  were  properly  overruled. 

lY.  Whether  the  circumstances  under  which  the  plaJntiflfh 
took  the  checks  ought  to  have  put  them  on  inquiry,  and  whether 
they  had  been  guilty  of  laches,  were  questions  of  fact,  properly 
submitted  to,  and  correctly  found  by,  the  jury.  {HothsckUd  v. 
Corny  J  9  Bam.  &  Cress.  388;  Chitty  on  Bills,  321,  322,  612; 
Goodman  v.  Harvyy  4t  Adol.  ife  Ellis,  870 ,  7  Term  Reports, 
430 ;  JSmdricka  v.  Judah,  1  John.  Rep.  319 ;  Formfm  v.  JBiw- 
ifeww,  2  Caine's  Rep.  369.) 

By  the  CotJBT.  Oaslet,  Ch.  J. — ^Whether  the  teller  had 
any  authority  from  the  bank  to  certify  the  checks  in  suit,  is  not 
a  question  that  we  are  called  upon  to  consider  under  the  plead- 
ings, since  the  complaint  avers,  and  the  answer  in  terms  admits, 
that  the  certifying  of  the  checks  was  the  act  of  the  defend- 
ants. 

The  case,  therefore,  of  Massey  v.  The^  Eagle  BwrJt  (9  Mete. 
309)  is  not  applicable,  nor  is  it  necessary  now  to  say  whether 
we  should  have  followed  that  decision,  had  the  question,  as  to 
the  authority  of  the  teller,  been  properly  raised. 

The  objection  that  the  checks  were  not  negotiable,  and,  con- 
sequently, that  the  plaintiff  being  merely  an  assignee,  took  them 
subject  to  every  defence  to  which  they  were  liable  when  trans- 
ferred to  him,  was  much  insisted  upon  in  the  argument ;  but 
we  are  satisfied  that  it  is  untenable. 

One  of  the  checks  was  payable  to  the  order  of  1658,  the  other 
three  to  the  order  of  bills  payable ;  and  as  the  required  order 
could  not,  in  either  case,  possibly  be  given,  the  checks,  unless 

D.— n.  9 
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transferable  by  delivery,  were  payable  to  no  one,  and  were 
void  upon  their  face.  The  law  is  well  settled,  that  a  draft  pay- 
able to  the  order  of  a  fictitious  person,  inasmuch  as  a  title  can- 
not be  given  by  an  endorsement,  is,  in  judgment  of  law,  pay- 
able to  bearer.  (  Vin.  v.  Lewia^  3  Term  R.  183 ;  Mmot  v.  Gib- 
^  am^  id.  ^81,  8.  0.  1  H.  Black.  569,  affirmed  in  the  House  of 
Lords.)  And  it  seems  to  us  quite  manifest  that  in  principle 
these  decisions  embrace  the  present  case.  At  any  rate,  the 
bank,  by  certifying  the  checks  as  good,  is  estopped  from  deny- 
ing that  they  were  valid  as  drafts  upon  the  ftmds  of  the  maker, 
and,  consequently,  were,  payable  to  bearer.  The  giving  of 
such  a  certificate^  if  otherwise  constn^ed^  would  be  a  positive 
fraud. 

The  only  question,  therefore,  that  remains  to  be  considered, 
is,  whether  the  facts  that  payment  of  the  checks  was  not  de- 
manded until  nearly  two  months  aft^r  they  were  certified,  and 
that  in  the  meantime  the  maker  had  drawn  all  his  funds  from 
the  bank,  including  those  represented  by  the  checks,  constitute 
a  valid  defence? — ^for,  if  not,  the  plaint^  are  clearly  entitled 
to  our  judgment. 

The  answer  to  the  question  evidently  depends  upon  &e  con- 
struction to  be  given  to  the  act  of  the  proper  officer  of  a  bank 
in  certifying  a  check.  Is  it  a  mere  declaration  of  an  existing 
factt  or  does  it  create  a  new  and  binding  obligation  on  the 
part  of  the  bank?  I3  it  simply  a  declaration  that  the  maker 
had  then  funds  in  the  bank  corresponding  with  the  amount  of 
the  check  ?  or  is  it  an  appropriation  of  those  funds  to  the  credit 
of  the  check,  and  a  promise  that,  upon  demand,  they  shall  be 
applied  to  its  payment  ?  K  the  former,  the  defendants  are  not 
liable.    If  the  latter,  they  have  no  defence. 

That  the  latter  is  the  true  legal  interpretation  of  a  certified 
check,  we  cannot  doubt,  since,  upon  any  other  constrnction, 
the  act  of  certifying  would  be  nugatory,  or  would  operate  as 
a  fraud.  It  would  be  nugatory,  if  understood  by  all,  as  cre- 
>»  ating  no  obligation,  on  the  part  of  the  bank,  to  retain  funds 
1y>  meet  the  payment  of  the  check.  It  would  operate  as  a 
fraud,  if  generally  understood  as  creating  an  obligation  which 
tlie  law  would  hold  not  to  exist 

The  sole  and  manifest  object  of  the  maker  or  holder  of  a 
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check,  in  requiring  it  to  be  certified,  is  to  enable  him  to  use  it 
as  money ;  that  is,  to  pass  it  to  others  with  the  same  certainty 
of  its  acceptance,  as  affording  the  same  security  to  a  holder ; 
and  the  bsmk,  in  complying  with  the  request,  must  know  that 
such  is  its  object. 

It  is,  therefore,  certain,  that  a  bank,  by  certifying  a  check, 
me^s  to  give  it  a  currency  and  value  that  would  not  otherwise 
belong  to  it ;  and  this  additional  value,  it  seems  to  us,  can  only 
be  given  by  interpreting  the  certificate  as  an  unconditional 
promise  of  payment,  whenever  payment  shall  be  demanded; 
otherwise,  a  certified  check  would  be  of  no  more  use  or  value 
than  an  ordinary  check,  and  would  afford  no  greater  security 
to  a  holder.  The  certificate^is  a  useless  form,  unless  it  means, 
not  merely  that  the  check  was  good  when  certified,  but  that  it 
will  be  good  when  presented  for  payment.  This  construction 
is,  therefore,  necessary  to  give  effect  to  the  apparent  intention 
of  the  parties,  and,  at  any  rate,  is  necessary  to  prevent  the 
check  from  being  subsequently  used  as  a  means  of  deception 
and  fraud. 

We  did  not""  understand  the  counsel  for  the  defendant  as  de- 
nying that  a  certified  check  imports  an  obligation  on  the  part 
of  the  bank  to  retain  sufficient  funds  of  the  maker  to  meet. its 
payment,  but  this  obligation,  he  contended,  exists  only  for  a 
limited  period,  and  may,  therefore,  be  wholly  discharged  by 
the  laches  of  the  holder  in  demanding  payment. 

When  this  demand  is  delayed,  even  for  a  few  days,  the  coun- 
sel insisted,  that  the  holder  of  the  check  takes  upon  himself  the 
risk  of  a  withdrawal  of  the  funds  which,  bad  he  acted  with  due 
diligence,  would  have  been  applied  to  its  payment  Such  is, 
indeed,  the  nature  of  the  defence  set  up  in  the  answer,  in  the 
distinction  which  it  avers  to  exist  between  a  certified  check  and 
a  certificate  of  deposit ;  but  no  evidence  of  the  general  usage 
and- custom  which  the  answer  alleges  as  establishing  this  dis- 
tinction, was  given  upon  the  tris^,  and,  in  the  absence  of  such 
evidence,  there  is  no  ground  of  principle,  it  seems  to  us,  upon 
which  ilK^an  be  maintained.  We  can  perceive  no  reasons  for 
restricting  the  obligation  of  the  bank  within  the  limits  sug- 
gested, or  any  other,  and,  consequently,  none  for  the  imputa- 
tion of  laches  to  a  holder. 
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The  obligation  of  the  bank  is  simple  and  unconditional  to 
pay  upon  demand,  and  in  all  such  cases  the  demand  may  be 
made  whenever  it  suits  the  convenience  of  the  party  entitled 
to  the  stipulated  payment* 

When  the  business  of  a  bank  is  properly  conducted,  it  is  not 
possible  that  it  can  sustain  any  loss  or  prejudice  from  this  in- 
terpretation of  its  contract — ^the  contract  which  it  makes  in  cer- 
tifying a  check,  and  it  is  only  where  delay  may  be  prejudicial 
that  the  want  of  due  diligence  may  be  legally  imputed,  and 
operate  as  a  bar  to  a  claim  otherwise  valid.  When  the  busi^ 
ness  of  the  bank  is  properly  conducted,  it  is  the  duty  of  the 
officer  certifying  the  check  to  cause  it  to  be  immediately 
charged,  as  paid,  in  the  account  of  the  drawer,  and  when  this 
is  done,  the  sum  thus  charged  will  remain  as  a  deposit  in  the 
bank  to  the  credit  of  the  check,  and  be  for  ever  withdrawn 
from  the  control  of  the  maker,  except  as  a  holder  of  the  check. 
Such  a  deposit  stands  exactiy  upon  the  same  ground  as  every 
other,  ^e  bank,  instead  of  being  prejudiced,  is  benefited  by 
the  delay  of  its  owner  in  calling  for  its  payment,  iEmd  can  with 
no  more  propriety  impute  laches  to  the  unknown  holder  bf  the 
check  than  to  a  known  holder  of  an  ordinary  deposit.  The  loss 
which  the  bank,  in  this  case,  by  resisting  the  demand  of  the 
plaintiff,  seeks  to  avoid,  has  resulted  fi^m  the  laches  of  the 
teller,  in  suffering  Tripler,  the  maker  of  the  checks,  to  with- 
draw the  funds  that  were  appropriated  to  their  payment,  but 
assuredly  neither  the  laches  of  its  own  officer,  nor  the  fraud  of 
Tripler,  can  excuse  the  bank  fit)m  a  compliance  with  its  own 
engagement.  As  we  intimated  upon  the  argument,  there  is, 
in  reality,  in  good  sense,  no  distinction,  in  the  nature  of  the  lia- 
bility created,  between  a  certified  check  and  a  note  of  the  bank 
payable  on  demand.  Each  is  intended  to  circulate  as  money 
—each  is  an  absolute  promise  to  pay  a  specific  sum  upon  de- 
mand, and  laches  in  making  the  demand  is  no  more  imputable 
in  the  one  case  than  in  the  other.  The  only  difference  between 
them  is,  that  the  promise  which  in  the  note  is  expressed,  in  the 
check  is  implied. 

The  Supreme  Oourt  of  Massachusetts,  in  the  case  of  MoMey 
V.  The  Ect^le  B(m\  which  was  cited  and  much  relied  on  by 
the  counsel  for  the  defendants,  although  they  denied  the  an- 
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thoritj  of  the  teller  to  bind  the  bank,  gave  the  same  construc- 
tion to  a  certified  check  as  that  which  we  now  have  explained 
and  adopted.  The  learned  judge  who  then  delivered  the 
opinion  of  the  court  said,  that  ^'unless  the  word  *good'  carrieB 
with  it  a  binding  evidence  of  the  fact  that  the  money  is  in  the 
bank  to  meet  that  particular  check,  and  that  it  will  be  paid 
to  the  bearer  at  any  time  when  presented,  it  is  of  no  practical 
utility.  It  will  amount  to  no  more  than  this,  viz.  that  at  the 
moment  of  its  first  presentment  the  check  was  ^  good,'  but  not 
that  it  will  continue  so  two  hours  after,  if  not  being  offered 
other  checks  of  the  same  drawer  are  presented  to  the  amount 
of  his  deposit  in  the  bank."    (9  Mete.  311.) 

We  shall  notice  briefly  the  last  ground  upon  which  it  was 
aligned  that  the  plaintifb  were  not  entitled  to  recover,  namely, 
that  the  circumstances  under  which  the  checks  were  transferred 
to  them,  ought  to  have  excited  their  suspicions,  and  led  them 
to  inquire,  and  were,  thererore,  sufficient  to  charge  them  with 
a  knowledge  of  tixe  facts,  which,  upon  inquiry,  they  would  have 
ascertained.  Had  they  inquired,  they  would  have  ascertained 
that  Tripler  had  withdrawn  all  his  funds  from  the  bank,  and 
was  guilty  of  a  fraud  in  attempting  to  transfer  checks  which  be 
ought  to  have  returned  or  destroyed. 

Afwuming  that  the  doctrine  of  constructive  notice  is  applicar 
ble  at  all  to  the  present  case,  and  if  applicable,  that  the  ques- 
tion properly  arose  upon  the  evidence,  it  was  in  effect,  and  we 
think  rightly,  submitted  to  the  jury,  and  was  settled  by  their 
verdict.  We  cannot  say  that  their  verdict  was  against  evi- 
dence. 

The  plaintiffi  are  entitled  to  judgment  upon  the  verdict  for 
the  sum  of  $1,000,  which  they  advanced  upon  the  checks,  with 
interest  and  ooits. 


Sobs  L.  Fiunoia  and  others  t^.  Lbo  Del  Basoo. 

F.  4c  Ca  told  and  deliyered  to  D.  100  bozas  of  niains  at  |2  per  box  at  4  moatliA 
«redit  for  approTod  paper,  and  reeeiTed  in  payment  a  biU  of  eiehange  drawft 
and  •adowed  by  J>^  and  tcaepted  by.a  honae  in  PhiladeJphia,    D.  allcgiqg  that 
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the  raisins  were  of  inferior  quality  to  the  sample  by  which  they  had  been 
sold,  endeavored  to  rescind  the  contract^  and  gave  a  written  notice  to  F.  &  Ga 
that  payment  of  the  acceptance  would  be  resisted.  The  bill  at  its  maturing 
was  not  presented  to  the  acceptor  for  payment,  and  at  the  expiration  of  the 
term  of  credit^  F.  dc  Ca  brought  their  action  against  D.  for  the  price  of  the 
raisins  so  sold  and  delivered  to  him.  _ 

Meld,  that  the  action  could  not  be  maintained  upon  the  original  consideration, 
the  debt  created  by  the  sale  having  been  satisfied  by  the  reception  in  payment 
of  the  bill  of  exchange,  and  that  the  question  of  D.'s  liability  as  drawer  and 
/  endorser  could  only  be  properly  raised  and  determined  in  an -action  upon  the 
biU  itself. 
(Before  Dueb  and  Bobwobtb,  J.J.) 
Feb.  17  <fc  18;  April  80, 1868. 

This  was  an  appeal  from  a  judgment  entered  at  Special  Term 
upon  the  report  of  a  referee.  The  judgment  was  in  favor  of 
the  plaintiffs  for  $214.56. 

The  complaint  set  forth  that  the  plaintiffs,  trading  under  the 
name  and  firm  of  Francia  &  Co.,  sold  and  delivered  to  the 
defendant  100  boxes  of  raisins  for  which  he  promised  to  pay 
them  the  sum  of  $200  in  four  months  from  the  date  of  the 
purchase,  and  averring  that  although  the  term  of  credit  had 
expired  the  said  sum  was  still  unpaid  and  owing  to  the  plain- 
HSbj  claimed  judgment  for  the  amount  with  interest. 

Hie  answer  set  up  two  defences.  First:  That  the  raisins 
were  sold  by  sample,  and  when  delivered  were  found  not  to 
correspond  with  the  sample,  but  were  of  an  inferior  quality,  un- 
merchantable, and  of  little  or  no  value,  and  that  as  soon*  as  the 
fact  was  discovered  the  defendant  had  offered  to  rescind  the 
contract  and  return  the  boxes  of  raisins. 

Second :  That  the  defendant  in  payment  for  the  raisins  de- 
livered to  the  plaintiffi  a  bill  of  exchange  drawn  by  him  on 
Eldridge  &  Co.  of  Philadelphia  for  the  sum  of  $200  payable  to 
his  own  order  four  months  aflber  date,  which  bill,  accepted  by 
the  drawees  and  endorsed  by  him,  "  was  accepted  and  received 
by  the  plaintiffs  as  aforesaid."  It  was  also  averred  that  the 
bill  had  not  been  presented  for  payment  at  maturity,  nor  pro- 
tested for  non-payment. 

The  reply  admitted  that  the  raisins  were  sold  by  sample,  but 
averred  that  those  delivered  agreed  with,  and  were  equal  in 
quality  to  the  sample  exhibited.    It  also  admitted  that  the 
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plaintiffi  had  received  the  bill  of  exchange  mentioned  in  the 
answer,  and  averred  that  they,  the  plaintiffs,  ^^  having  received 
a  written  notice  from  the  defendant  that  payment  of  the  said 
bill  wonld  be  resisted,  and  Eldridge  &  Co.  having  failed  and  be- 
cona«  insolvent,  did  not  cause  the  said  bill  to  be  presented  for 
payment,  and  that  the  same  was  in  their  possession  unpaid  ready 
to  be  produced  and  cancelled,"  and  insisted  that  the  notice  so 
given  by  the  defendant  released  them  from  any  obligation  to 
present  the  bill  for  payment,  or  cause  the  same  to  be  protested* 

The  testimony  of  the  witnesses  examined  before  the  referee 
related  chiefly  to  the  quality  and  condition  of  the  raisins  de- 
livered, but,  as  the  decision  of  the  court  was  not  founded^  on 
this  evidence,  it  is  omitted.  The  plaintiffs'  counsel  produced  be- 
fore the  referee  the  bill  of  exchange  mentioned  in  the  pleadings, 
and  offered  to  cancel  and  deliver  up  the  same. 

The  defendant  proved,  by  the  auctioneer  who  sold  the  raisins, 
that  the  sale  was  for  approved  paper,  satisfactory  to  the  seller. 
He  also  gave  in  evidence  the  following  receipt : — 

.  «  New  YoA,  7th  May,  1850. 
*' Received  from  Leo  Del  Banco,  his  note,  accepted  by  Levi 
Eldridge  &  Co.,  at  Philadelphia,  at  4  months,  dated  3d  May, 
1850,  for  two  hundred  dollars,  in  full  for  bill  of  raisins,  same 
date. 

**FiiANCiA  &  Co.,  per  James  J.  Fox.'* 

It  was  also  proved  that  the  note  mentioned  in  this  receipt 
was  the  bill  of  exchange  referred  to  in  the  pleadings.  The 
authority  of  Fox  to  sign  the  receijpt  was  not  denied. 

The  Referee  made  the  following  report : — 

^^  In  pursuance  of  an  order  made  in  the  above  cause,  whereby 
it  was  referred  to  me  to  hear  and  determine,  and  report  thereon 
to  this  court,  I  do  find  and  report  as  follows : — That  about  the 
8d  day  of  May,  18^0,  the  plaintiffs  sold  and  delivered  to  defen- 
dant, through  Gerard  &  Betts,  auctioneers,  in  the  city  of  New 
York,  100  boxes  of  raisins,  at  two  dollars  per  box;  that  said 
raisins  were  sold  by  sample,  at  a  credit  of  four  months,  for 
paper  satisfiBictory  to  the  sdlers ;  that  the  raisins,  sold  and  deli- 
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yered,  were  equal  to  samples ;  that  the  plaintiffi,  at  the  time 
of  said  sale,  received  from  defendant,  in  compliance  with  the 
terms  thereof,  a  draft  drawn  by  defendant  on,  and  accepted  hj, 
Levi  Eldridge  &  Co.,  of  Fhfladelphia,  payable  four  months 
after  date;  that  before  the  maturity  of  said  draft,  and  on  or 
about  the  10th  day  of  May,  1850,  the  defendant  gave  notice  to 
the^  plaintiflb  that  the  same  would  not  be  paid ;  and  that  the 
same  never  was  presented  by  them  to  the  acceptors,  for  pay- 
ment ;  that  such  draft  was  produced  before  me,  by  the  counsel 
for  the  plaintiffs,  who  offered  to  deliver  up  the  same. 

^^  I  do  therefore  report,  and  decide,  as  matter  of  law,  that 
the  taking  of  said  draft  did  not  extinguish  the  liability  of  de- 
fendant on  the  original  consideration ;  that,  in  consequence  of 
notice  from  defendant  that  said  draft  would  not  be  paid,  the 
omission  of  the  plaintiffs  to  present  the  same  for  payment  did 
not  make  the  draft  their  own,  and  its  production  and  offer  to 
deliver  it  up,  on  the  trial,  entitle  the  plaintifb  to  recover  on 
the  original  consideration. 

"I  therefore  render  judgment  for  tlie  plaintiffi  for  $200, 
with  interest  from  Sept.  6, 1850,  making  $214  56. 

"Dated  New  York,  Sept  21, 1852. 

•  "  L.  Hon,  Referee.'* 

The  cause  was  now  heard  upon  exceptions  to  this  report 
The  questions  raised  and  argued  upon  the  evidence,  relative  to 
the  warranty,  and  its  breach,  are  omitted. 

8.  Scmxay^  for  defendant. 

The  facts  in  this  case  show  a  special  sale  of  100  boxes  of 
raisins  on  specific  terms,  namely,  for  "  approved  paper,"  and 
a  full  compliance  with  diose  terms  by  the  defendant ;  in  other 
words,  a  contract  fully  performed.  The  defendant  paid  for  tlie 
raisins  by  the  delivery  of  his  draft,  accepted  by  Eldridge  &  Co. ; 
and  the  plaintiff  having  accepted  this  pap^r  as  a  payment,  can 
no  longer  resort  to  the  sale  and  delivery  of  the  raisins  as  a 
cause  of  action.  The  liability  of  the  defendant  as  a  vendee 
being  extinguished,  the  only  remedy  of  the  plainti£&  against 
him  (if  they  have  any)  is  as  drawer  and  endorser  of  the  ao- 
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cepted  draft ;  and  this  can  only  be  enforced  in  an  action  npon 
the  paper  itself.  It  is,  however,  clear  that  the  defendant  is 
discharged  upon  the  bill  by  the  omission  to  demand  payment 
of  the  acceptor,  and  no  sufficient  excuse  is  shown  or  existed  for 
not  taking  the  necessary  steps  to  charge  the  defendant  as 
drawer  and  endorser.  Ajid  it  is  so  far  from  being  proved  that 
the  acceptor  had  no  effects,  that  he  appears  to  have  had  the 
identical  raisins,  or  their  proceeds,  in  his  hands.  The  decision 
of  the  referee  should  be  reversed,  and  judgment  ordered  for 
defendant.  Upon  the  point  of  the  defendant's  discharge  as 
drawer,  the  counsel  cited  the  following  authorities,  HiU  v.  JSeap^ 
D.  &  K.  N.  P.  K.  59 ;  Chitty  on  Bills,  8th  ed,  p.  486 ;  Demiia 
V.  Morriee^  Esp.  K.  185. 

T.  Tucker  for  plaintiffs. 

The  receiving  by  the  plaintiffs  of  the  bill  of  exchange  did 
not  extinguish  their  claim  against  the  defendant  to  be  paid  for 
the  raisins,  since  there  was  no  special  agreement  that  the  bill 
should  be  accepted  as  an  absolute  payment  {Tobey  v.  Barber^  5 
John.  R.  68 ;  P(nier  v.  TalcoU,  1  Cowen  R.  259  ;  Nevo  T&rk 
iStcOe  Bamk  v.  Fletcher,  5  Wend.  85 ;  Coles  v.  SackeU,  1  Hill, 
516  ;  Vcdl  V.  Foster,  4  Comst.  312.)  The  written  notice  from 
the  defendant  that  payment  of  the  acceptance  would  be  re- 
sisted, relieved  the  plaintiffs  from  any  obligation  of  presenting 
it  for  payment.  The  object  of  the  rule  of  law,  which  requires 
the  holder  to  notify  the  drawer  of  a  bill  of  its  dishonor,  is  to 
protect  the  drawer,  but  has  no  application  where  the  drawer 
cai;^not  be  prejudiced  by  the  omission ;  and  the  same  circum- 
stances which  are  by  law  a  waiver  of  the  necessity  of  giving 
notice  of  non-payment,  will  dispense  with  the  necessity  of  pre- 
sentment Here  the  defendant  could  not  be  prejudiced  by  the 
imputed  neglect  of  the  plaintiff,  since  a  presentment  for  pay- 
ment to  the  acceptor,  after  notice  that  payment  would  be  re- 
sisted, would  have  been  useless.  As  he  learned  that  payment 
would  not  be  made,  it  was  idle  to  give  him  notice  that  it  had 
not  been.  As  bearing  upon  the  second  point,  the  counsel  cited 
Rogers  v.  Steoenson,  3  Term  R.  213 ;  Brett  v.  Leoett,  13  East 
214y  1  Wend.  R.  219 ;  Chitty  on  Bills,  8th  ed.,  pp.  373, 385, 390. 


188  OASES  m  THE  SUPERIOR  OOURT. 

Francia  v.  Del  Banco. 

By  the  Couet.  Dueb,  J. — The  referee  has  found  that  the 
ndsins  sold  by  the  plamtifib  to  the  defendant,  corresponded  in 
qnality  and  condition  with  the  sample  exhibited,  and  we  are 
not  prepared  to  say  that  this  fielding  is  against  the  weight  of 
evidence.  Hence,  if  the  breach  of  the  warranty,  implied  in  the 
sale,  were  the  sole  defence,  the  motion  to  set  aside  the  report 
would  necessarily  be  denied. 

But  this  is  not  the  only  defence.  The  raisins  were  sold  on  a 
credit  of  four  months,  for  approved  paper,  and  the  answer  alleges, 
in  substance,  that  the  required  payment  was  made  by  a  bill  of 
exchange  dniwn  on  and  accepted  by  the  house  of  Eldridge  & 
Co.,  of  Philadelphia,  and  endorsed  by  the  defendant  and  re- 
ceived by  plaintiffl,  in  satisfaction  of  the  purchase,*and  these 
allegations  are  not  only  sustained  by  the  proof,  but,  as  not  de- 
nied, are  admitted  by  the  reply. 

Whether  an  existing  debt  is,  in  all  cases,  satisfied  by  the 
mere  delivery  to  the  creditor  of  the  promissory  note  or  accept- 
ance of  a  third  person,  endorsed  by  the  debtor,  is  a  question 
which  we  deem  it  unnecessary  to  consider,  and  upon  which  the 
English  cases  and  our  own  are  not  easy  to  be  reconciled.  But 
all  the  authorities  agree  that  where  such  a  note  or  bill,  by  ike 
understanding  and  agreement  of  the  parties,  is  transferred  and 
received  in  payment  of  the  debt,  the  prior  liability  of  the 
debtor  is  extinguished,  and  it  is  only  as  an  endorser  that  he  can 
then  be  charged.  We  think  that  the  pleadings  and  the  evi- 
dence show  that  in  this  case  such  was  the  agreement  of  the 
parties. 

It  has  been  contended,  however,  that  this  objection  is  fully  met 
by  the  allegations  in  the  reply,  and  the  proof  upon  the  hearing 
before  the  referee,  that  the  acceptors  of  the  bill  were  insolvent 
when  it  reached  its  maturity,  and  that  the  defendant  had  pre- 
viously given  notice  to  the  plaintiffs  that  its  payment  would  be 
resisted.  The  facts  thus  alleged  and  proved,  it  was  argued, 
released  the  plaintiff  from  their  obligation  to  demand  pay- 
ment of  the  acceptors,  and  by  rendering  the  bill  valueless,  re- 
vived their  original  demand  against  the  defendants. 

To  this  reasoning,  however,  we  cannot  assent.  It  is  not  sus- 
tained by  the  cases  to  which  we  were  referred,  nor  by  any  au- 
thorities that  we  have  been  able  to  discover.    The  mere  insol- 
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vency  of  an  acceptor  has  never  been  admitted  to  excuse  a 
regular  demand  of  payment,  and  notice  of  protest,  as  ne- 
cessary to  charge  an  endorser ;  and  whether  such  is  the  legal 
effect  of  the  notice  given  by  the  defendant  that  payment  of  the 
bill  would  be  resisted,  is  a  question  that  we  must  decline  to  con- 
sider, since  we  are  satisfied  that  it  is  only  in  a  suit  upon  the  bill 
itself  that  it  can  properly  arise  and  be  determined.  It  is  pos- 
sible that  the  defendant  may  still  be  liable  as  drawer  and  en- 
dorser, but  we  can  perceive  no  ground  for  the  assertion  that 
his  liability  as  a  purchaser,  which  was  extinguished  by  his  trans- 
fer of  the  bill,  has  been  revived  by  any  subsequent  act ;  such 
might  have  been  the  effect  of  the  notice  given  by  him,  had  it 
rendered  the  acceptance  wholly  void,  by  discharging  Eldridge 
&  Co.  from  the  legal  obligation  which  it  created ;  but  that  such 
was  its  effect,  has  not  been  and  cannot  be  pretended.  It  cannot, 
therefore,  be  said  that  the  notice  rendered  the  bill  valueless. 
It  diminished  the  probability  of  its  payment  at  maturity,  but 
had  no  effect  whatever  upon  its  value  as  a  security.  Had  the 
acceptors  continued  solvent,  the  value  of  their  acceptance  was 
precisely  the  same  after  the  notice  as  before. 

We  are,  therefore,  of  opinion  that  the  referee  erred  in  hold- 
ing that  the  taking  of  the  draft,  accepted  by  Eldridge  &  Co., 
did  not  extinguish  the  liability  of  the  defendant  for  the  original 
consideration,  and  that  this  liability,  if  extinguished,  *wa8  re- 
vived by  his  subsequent  conduct. 

The  report  is  therefore  set  aside,  and  the  rule  for  a  reference 
discharged.  Costs  to  abide  the  event.  The  referee  ought  to 
have  dismissed  the  complaint,  but,  according  to  a  recent  deci- 
sion of  the  Court  of  Appeals,  we  have  no  power  to  dismiss  it 
now.  If  the  pleadings,  however,  remain  as  they  are,  it  must 
necessarily  be  dismissed  upon  the  trial. 


Dabbt  and  others  v.  'Pkutse  and  another. 

Hie  defendant  meroluuits  in  New  Torkp  ligned  and  ddiiyered  to  an  agent  of 
Uie  plaintiff^  merohanU  in  layerpool,  the  following  order  to  be  exeonted 
byt 
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^  000  tons  Sootch  pig  iron  of  the  Glengamoek,  Summerlee^  GoTan,  Gambia  Galdor, 
Dundyyan,  Goltness,  orGartaherrie  brandy  to  be  purchased  and  shipped  imme- 
diately at  current  rates  and  bargains  made  for  freight  as  low  as  they  can 
make  it'* 

ffeld,  that  the  order,  although  not  addressed  in  writing  was  rendered  valid  by 
its  delivery  to  the  agent  and  its  acceptance  by  him. 

Meid  also,  that  the  order  was  a  direction  to  the  plaintiflfe  to  purchase  from  others 
as  agents^  and  not  evidence  of  an  agreement  to  purchase  from  them  as  owners. 

New  trial  granted  for  the  purpose  of  ascertaining  whether  plaintifib  purchased 
the  iron  which  they  shipped  under  the  order  or  furnished  the  same  from  their 
own  stock. 
(Before  Dusb»  Camfbkli^  and  Boswobtb,  J.J.) 
February  8&    April  80, 4868. 

This  was  an  action  to  recover  damages  against  the  defendants 
for  their  breach  of  a  contract  relative  to  the  sale  and  delivery 
to  them  of  500  tons  of  Scotch  iron. 

The  complaint  set  forth  that  the  plainti&,  Francis  Darby, 
Abraham  Darby,  and  Alfred  Darby,  on  the  1st  of  February, 
1849,  were  and  ever  since  have  been,  and  now  are  partners  in 
business  established,  and  carrying  on  business  in  Liverpool,  in 
that  part  of  Great  Britain,  called  England,  under  the  name  and 
firm  of  The  Coalbrookdale  Company,  and  that  the  said  defen- 
dants, at  and  during  the  times  aforesaid,  w^e  partners  in  busi- 
ness, trading  and  doing  business  in  the  city  of  New  York, 
under  the  name  and  firm  of  Pettee  and  Mann ;  and  that  said 
defendants,  on  or  about  the  said  first  day  of  February  aforesaid, 
at  the  said  city  of  New  York,  under  their  said  ^firm  name, 
made  and  signed  an  order  or  contract  in  writing,  for  certain 
goods  and  merchandise  therein  mentioned,  and  then  and  there 
delivered  the  same  to  Septimus  Crookes,  at  the  city  of  New 
York,  then  and  there  being  the  general  agent  and  factor  of 
said  plainti&,  to  be  by  him  forwarded  to  said  plaintiffs  for 
their  execution  and  performance,  which  order  or  contract  waa 
and  is  in  the  words  and  figures  following : 

"  500  tons  No.  1  Scotch  Pig  Iron  of  the  Glengamock,  Sum- 
merlee,  Govan,  Cambro,  Calder,  Dundyvan,  Ooltness,  or  Garts- 
herrie  brands.  Do  not  want  Qartsherrie  if  it  comes  higher 
than  the  other  brands*  To  be  purchased  and  shipped  imme- 
diately at  current  rates,  and  bargain  made  for  freight  as  low 
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as  thej  can  make  it  Onr  object  is  to  get  the  iron  to  this 
market  as  soon  as  possible,  believing  that  the  price  of  freights 
and  iron  will  keep  advancing  for  a  time. 

(Signed)  ^^  PKrnm  &  Maiiin." 

"Feb.  1,1849.    New  York.'' 

That  the  said  Septimns  Orookes,  as  such  agent  and  fitctor  of 
said  plaintifls,  received  said  order  or  contract,  and  without 
delay  and  in  dne  and  reasonable  course  of  communication, 
forwarded  the  same  to  the  said  plaintiffs  at  Liverpool  aforesaid^ 
by  whom  the  same  was  there  received  on  or  about  the  twentieth 
day  of  the  said  month  of  February ;  and  the  said  plaintifb 
thereupon,  in  consideration  of  the  said  order  and  request  of  the 
said  defendants,  undertook  to  execute  the  same,  and  without 
delay,  and  in  due  and  reasonable  coune  of  communicar 
tion,  advised  the  said  defendants  thereof  in  and  by  a  certain 
written  letter  or  contract  in  the  words  and  figures  follow- 
ing: 

"New  York,  March  13, 1849. 
**  Messrs.  Psttee  &  Mann, 
"New  York: 

"Dear  Sirs, — Your  order  for  600  tons  Pig  Iron  has  been 
received  ih  Liverpool,  and  entered  at  the  following  prices,  say 
£3  7s.  6d.  at  Liverpool,  but  if  shipped  from  the  Clyde  (whidi 
will  be  done  if  possible)  the  price  will  be  £3  and  2s.  6d.  charges. 
The  brands  will  be  1st  class,  most  likely  Ghirtsherrie  or  Olen- 
gamock.  The  C.  B.  Dale  Befined  Bars  ordered  with  the 
above  are  entered  at  £8  and  ^.  6d.  charges,  which  with  the 
pigs  are  subject  to  the  usual  credit — 4  months  from  date  bill 
lading. 

"Bespectfiilly  yours, 
(Signed)  "  Seftb  Obookbs,  Agt 

"O.B.Dalb,Co.'' 

Which  said  letter  was  received  by  the  said  defendants  at  the 

CSty  of  New  York,  on  or  about  the  day  on  which  it  bears  date. 

That  the  said  plaintifb,  in  consideration  of  said  order  of  said 

defendants,  and  in  performance  of  the  same  and  of  said  under- 
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taking  of  said  plaintiff  to  execute  the  same,  did  forward  and 
ship  from  Liverpool  aforesaid,  to  their  said  agent  and  factor  at 
the  City  of  New  York,  Septimus  Crookes,  for  delivery  to  the 
said  defendants,  five  hundred  tons  of  No.  1  Scotch  Fig  Iron  of 
the  Olengamock,  Summerlee  and  Gartsherrie  brands,  in  the 
quantities  and  by  the  ships,  at  the  times  following,  that  is  to 
say :  the  said  plaintiffs  at  Liverpool  shipped,  on  or  about  the 
fourteenth  day  of  March,  in  the  year  one  thousand  eight 
hundred  and  forty-nine,  on  board  the  ship  "  Blanchard,"  156 
tons  of  the  ^'  Glengamock"  brand,  and  the  same  arrived  a:t  the 
city  of  New  York,  on  or  about  the  ninth /lay  of  the  month  of 
May  following ;  on  or  about  the  seventeenth  day  of  the  said 
month  of  March,  on  board  of  the  ship  "  E.  &  E.  Perkins,"  101 
tons  of  the  ^'Glengamook"  brand,  and  60  tons  of  the  ^^Garts- 
herrie" brand,  which  arrived  at  the  city  of  New  York  on  or 
about  the  fifth  day  of  the  said  month  of  May ;  and  on  or  about 
the  twenty-second  day  of  said  month  of  March,  on  board  of 
the  ship  "Caleb  Grimshaw,"  186  tons  of  the  "Summerlee" 
brand,  which  arrived  at  the  city  of  New  York  on  or  about  the 
ninth  day  of  the  said  month  of  May. 

That  the  said  shipments  and  each  of  them  were  made  by 
said  plaintiff  as  early  after  the  receipt  by  them  of  said  order 
of  said  defendants,  as  in  the  course  of  trade  was  reasonable 
and  practicable,  and  that  the  bargains  for  the  freight  of  said 
iron  upon  each  of  said  shipments,  were  made  by  said  plaintifSs 
as  low  as  they  could  be  made  by  them,  and  at  reasonable  and 
proper  rates  and  prices. 

That  upon  the  arrival  of  said  iron  at  the  city  of  New  York, 
the  said  agent  and  £Eu;tor  of  si^d  plaintiff,  and  in  their  behalf^ 
tendered  and  offered  to  .deliver  the  same  to  said  defendants, 
and  particularly  so  tendered  and  offered  in  writing,  and  by  the 
following  letter : 

"  New  York,  May  11th,  1849. 
"  Messrs.  Pjcrrjufi  &  Maiin, 
"New  York: 
"  Dear  Sirs, — ^The  quantity  of  pig  iron,  say  (500)   Five 
Hundred  Tons,  ordered  by  you  on  the  1st  February,  from  the 
Ooalbrookdale    Co.,  is   now  ready  for   delivery,  of  which 
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please  take  due  notice,  as  it  is  liable  to  be  sent  to  the  public 
stores.  "Yours  respectfully, 

(Signed)  "  SKPninrs  Obookbs." 

Which  said  letter  was  sent  to,  and  received  by  the  said  defen- 
dants, on  or  about  the  said  day  of  its  date. 

That  at  the  time  of  the  receipt  by  the  said  plaintiff,  at  Liver- 
pool, of  the  said  order  of  said  defendants,  the  current  rates  of 
price,  and  the  market  value  of  the  said  iron  of  the  description 
in  and  by  said  order  required,  at  Liverpool  aforesaid,  was  three 
pounds  seven  shillings  and  six-pence  sterling,  lawful  money  of 
the  realm  of  Great  Britain  and  Ireland,  at  and  upon  a  credit 
of  four  months  from  the  date  of  shipment-;  and  that  by  the 
said  order  of  said  defendants,  and  the  acceptance  thereof  by 
said  plaintiffs,  the  said  defendants  bargained  for,  and  bought 
of  said  plaintiffi,  and  said  plaintiffs  bargained  and  sold  to  said 
defendants,  said  five  hundred  tons  of  iron  so  required,  in  and 
by  said  order  of  said  defendants,  and  so  shipped  by  said  plain- 
tiflfe  at  Liverpool,  and  forwarded  to,  and  arriving  at  New  York 
as  aforesaid,  and  thereupon  the  said  defendants  imdertook,  and 
became  and  were  liable  to  the  said  plaintiff  to  accept  said 
iron  on  its  arrival  as  aforesaid,  and  to  take  and  pay  for  the 
same  at  the  rates  and  price  last  aforesaid. 

That  though  the  said  plainti£b  tendered,  and  offered  to  de- 
liver said  iron  to  said  defendants  as  aforesaid,  yet  the  said  de- 
fendants did  not  accept,  or  receive,  or  pay  for  die  same,  or  any 
part  thereof,  but  refused  and  neglected  so  to  do,  and  expressly 
advised  and  informed  the  said  agent  and  factor  of  said  plain- 
tiffs at  the  city  of  New  York,  that  they  would  not  accept,  or 
receive,  or  pay  for  the  said  iron,  or  any  part  thereof. 

That  upon  and  after  such  neglect  and  refdsal  of  said  defen- 
dants, and  such  notice  thereof  to  the  said  agent  and  factor  of 
said  plaintiffs,  their  said  agent  and  factor  in  their  behalf,  gave 
express  notice  to  said  defendants,  that  he  should  sell  said  iron 
on  account  of  said  defendants,  and  charge  any  loss  upon  such 
sale,  and  all  costs,  charges  and  expenses  concerning  said  iron 
and  such  sale  thereof,  to  said  defendants,  and  that  he  gave 
such  notice  both  verbally  and  in  and  by  a  certain  written 
letter,  in  the  words  and  figure  following : 
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"  New  York,  May  14th,  1849. 
"  Messrs,  Pettee  &  Maistn, 
«  New  York  : 
"  Dear  Sirs, — ^Referring  to  my  note  of  the  11th  inst.,  I  have 
now  to  advise  you  that  I  shall  place  the  five  hundred  tons  of 
pig  iron  ordered  by  you  from  the  Coalbrookdale  Co.,  in  the 
hands  of  a  broker  for  immediate  sale,  at  the  market  price ;  and 
any  loss  that  may  occur  on  such  sale  I  shall  debit  to  your 
account,  as  well  as  all  duties,  freights,  and  expenses  of  cartage, 
storage,  &c. 

"  Yours  very  respectfully, 
(Signed)  "  Septimus  Ceookes, 

"  Per  Chaelbs  Congdon,  Att'y." 

Which  said  letter  was  delivered  to,  and  received  by  said  defen- 
dants, on  or  about  the  day  on  which  it  bears  date. 

That  after  giving  such  notice  last  aforesaid  to  said  defendants, 
and  on  or  about  the  eighteenth  day  of  May,  in  the  year  one 
thousand  eight  hundred  and  forty-nine,  said  plaintiff,  by  their 
said  agent  and  factor,  sdd  said  quantity  of  said  iron,  received 
by  said  ship  "  Blanchard"  as  aforesaid,  for  account  of  said  de- 
fendants, and  that  the  net  proceeds  of  said  sale  were  the  sum 
of  one  thousand  eight  hundred  and  thirty-five  dollars  and  fifty- 
six  cents,  as  shown  by  and  upon  schedule  A,  hereunto  annexed ; 
that  on  or  about  the  thirtieth  day  of  the  same  month  of  May, 
the  said  plaintiffs,  by  their  said  agent  and  factor,  sold  said 
quantities  of  said  iron,  received  by  said  ships  "  E.  &  E.  Per- 
kins" and  "  Caleb  Grimshaw"  respectively,  for  account  of  the 
said  defendants,  and  that  the  net  proceeds  of  said  quantity  of 
pig  iron  by  said  ship  ^^  Caleb  Orimshaw,"  upon  such  sale,  was 
the  sum  of  one  thousand  eight  hundred  and  forty-five  dollarB 
and  fourteen  cents,  as  shown  by  and  upon  schedule  B,  hereunto 
annexed ;  and  the  net  proceeds  of  said  quantity  of  said  iron  hy 
said  ship  ^^  E.  &  E.  Perkins,"  uppn  such  sale,  was  the  sum  of 
one  thousand  seven  hundred  and  siicty-seven  dollars  and  sixty- 
three  cents,  as  shown  by  and  upon  schedule  C,  hereunto  an- 
nexed. That  such  sales,  and  each  of  them,  were  made  in  the 
ordinary  and  usual  manner,  according  to  the  custom  of  the  iron 
trade  in  the  city  of  New  York,  and  that  the  net  proceeds  of 
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said  sales  were  the  tnie  market  valae  of  said  iron  in  the  city 
of  New  York  at  the  time  thereof,  and  that  such  sales  were 
made  as  soon  after  the  said  refusal  of  said  defendants  to  accept 
said  iron  as  was  reasonable  or  practicable,  without  a  sacrifice 
of  said  iron  by  a  forced  sale  thereof. 

That  the  amounts  due  to  the  said  plaintifb  from  the  said 
defendants,  under  their  said  contract  for  said  iron,  were  as 
follows,  that  is  to  say :  for  said  quantity  by  said  ship  "  Blan- 
chard,"  two  thousand  six  hundred  and  sixteen  dollars  and 
twenty-nine  cents,  due  on  the  fourteenth  day  of  July,  in  the 
year  one  thousand  eight  hundred  and  forty-nine ;  for  said  quan- 
tity by  said  ship  "  £.  &  E.  Perkins,"  two  thousand  seven  hun- 
dred and  seventeen  dollars  and  thirty-two  cents,  due  on  the 
seventeenth  day  of  the  same  month ;  for  said  quantiiy  by  said 
ship  "Caleb  Qrimshaw,"  three  thousand  one  hundred  and 
thirty-nine  dollars  and  twenty-six  cents,  of  which  the  said  de- 
fendants had  notice ;  and  that  after  the  said  sales  of  said  iron 
by  said  plsdntifEs  for  account  of  said  defendants,  and  on  or 
about  the  twentieth  day  of  September,  in  the  year  one  thou- 
sand eight  himdred  and  forty-nine,  said  plaintiffi  made  up  an 
account  of  the  amount  due  said  plaintifib,  and  rendered  the 
same  to  said  defendants,  and  demanded  payment  thereof ;  that 
a  copy  of  said  account  is  hereto  annexed,  marked  schedule  D, 
and  the  same  justly  and  truly  states  the  amount  due  said 
plaintiffs  on  the  twentieth  day  of  September  aforesaid,  from 
said  defendants,  that  is  to  say,  the  sum  of  three  lihousand  and 
seventy-nine  dollars  and  twenty-seven  cents,  and  that  said 
amount  stiU  remains  wholly  due  and  unpaid ;  wherefore  said 
plaintiff  demand  judgment  against  said  defendants  for  the  sum 
of  three  thousand  and  seventy-nine  dollars  and  twentynseven 
cents,  with  interest  thereon  from  the  twentieth  day  of  Sep- 
tember, in  the  year  one  thousand  eight  hundred  and  forty-nine. 

It  appeared  from  the  schedules  annexed  that  the  balance  due 
to  the  plainti£&  was  the  sum  for  which  they  demanded  judgment. 

The  answer  of  the  defendants  took  issue  upon  all  the  mate- 
rial allegations  in  the  complaint,  and  denie4  that  they  had 
ever  made  any  contract  with  the  plaintiffi  for  the  purchase  of 
iron  valid  and  effectual  within  the  statute  of  frauds.     The 

D.— n.  10 
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ifisnes  made,  the  pleadings  were  tried  before  Mr.  Justice 
Sandford  and  a  jury  on  the  22d  February,  1852,  and  on  the 
trial  the  witnesses  on  the  part  of  the  plaintiffs  proved  sub- 
stantially all  the  material  facts  set  forth  in  the  complaint 

The  following  order  in  writing  addressed  by  the  agent  Orookes 
to  the  plaintiff  was  also  given  in  evidence. 

^^  The  Ooalbrookdale  Oo.  will  please  purchase,  and  ship  to 
my  order,  for  account  of  Pettee  &  Mann,  New  York,  1000 
tons  No.  1  Scotch  pig  iron  of  the  following  brands :  Glengar- 
nock,  Summerlee,  Gtovan,  Oambro,  Oalder,  Dundyvan,  Colt- 
ness,  or  Gartsherrie,  the  latter  preferred,  if  at  same  price  as 
other  brands.  To  be  purchased  and  shipped  immediately,  at 
current  rates.  The  lowest  possible  rate  of  freight  to  be  ob- 
tained. Shipments  from  the  Olyde  would  be  preferred.  In- 
voice and  bills  lading  to  S.  Orookes.  Insurance  will  be  made 
on  this  side. 

(Signed)  «  S.  Obookks." 

This  order  was  dated  February  6, 1849,  and  Orookes,  who 
was  examined  as  a  witness,  stated  that  the  insertion  of  1000 
instead  of  500  tons  was  his  mistake. 

It  did  not  appear  from  any  of  the  testimony  or  evidence 
upon  the  trial  whether  the  plainti&  had  purchased  the  iron 
which  they  shipped,  after  they  received  the  order  from  their 
agent,  or  had  furnished  the  same  from  a  stock  then  belonging 
to  them.    The  &ct  was  left  wholly  uncertain. 

The  jury  by  consent  found  a  verdict  for  the  plaintiflfe  for 
$3600,  subject  to  the  opinion  of  the  court  upon  a  case,  with 
Uberty  to  turn  the  same  into  a  bill  of  exceptions,  and  to  the 
court  to  dismiss  the  complaint  The  verdict,  if  sustained,  to  be 
subject  to  adjustment. 

W.  M.  EvoHs^  for  the  plaintiflb,  moved  for  judgment  in  their 
fevor  upon  the  verdict,  and  rested  the  motion  upon  the  follow- 
ing points  and  authorities. 

I.  The  plaintifis  proved  their  whole  case,  as  stated  in  the 
complaint,  and  must  have  a  recovery  in  accordance  with  the 
verdict,  unless  the  complaint  be  demurrable. 
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n.  The  order  of  defendants  of  February  1st,  1849,  and  the 
notice  of  acceptance  of  the  order  and  undertaking  to  execute 
it,  in  the  plaintiflfe'  letter  to  defendants,  of  March  12,  1849, 
constitute  a  complete  contract  in  writing,  signed  by  the  parties- 
It  was  a  contract  of  bargain  and  sale  of  600  tons  of  pig  iron, 
at  £3  7s.  6d.  per  ton  at  Liverpool,  and  was  the  ordinary  case 
of  contract,  made  by  letter  of  proposal,  on  one  part,  and  of  un- 
dertaking, on  the  other  part.  {Mactier  v.  Frith^  6  Wend.  105 ; 
Dovmer  v.  Thom^pson^  6  Hill,  208 ;  Eliason,  v.  JBenshc^Wj  4 
Wheat  225;  MoOuUock  v.  Ths  Eagle  Inswrwnce  Compa/ny^ 
1  Pick.  283 ;  Adams  v.  LmdaeU,  1  B.  &  Aid.  681 ;  Long  on 
Sales  (Rand's  Ed.),  183. 

m.  If  the  contract  were  of  an  agreement  to  purchase  and 
ship  on  the  part  of  plaintiffs,  and  of  defendants  to  accept  and 
pay  for,  the  rule  of  damages  and  recovery  would  be  precisely 
the  same.  The  foreign  factor,  to  purchase,  buys  in  his  own 
name,  and  upon  his  own  credit ;  he  has  the  possession  and  con- 
trol of  the  property,  and  a  lien  for  his  advances  and  com- 
missions. 

IV".  The  absence  of  commissions,  however,  shows  that  the 
relation  between  plaintiffs  and  defendants  was  of  vendors  and 
vendees.  The  order  of  defendants,  given  under  same  date,  to 
Bech  &  Kunhardt,  was  an  employment  on  commission,  to  pur- 
chase and  ship  iron  to  defendants ;  the  order  to  defendants  was 
an  absolute  order  of  so  much  iron. 

V.  The  tender,  reftisal,  and  notice  of  resale,  entitled  the 
plaintiffs  to  resell  on  defendants'  account ;  the  sale  by  brokers, 
the  usual  mode  of  selling  iron  in  this  market,  fixes  the  plain- 
tiffs' damages  from  the  defendants'  breach  of  contract  (Crookea 
V.  Jtfbor^,  1  Sandf.  Sup'r  C5t  Eep.  297.) 

VI.  The  defendants'  evidence  was  inadmissible ;  a  special 
purchase  of  the  defendants  at  Glasgow  is  not  proper  evidence 
to  contradict  the  market  price  at  Liverpool,  established  by  the 
plaintiffs'  testimony.  If  admissible,  it  is  ineffectual  against 
the  conclusive  evidence  that  the  prices  charged  the  defendants 
by  plaintife,  were  at  or  within  the  "  current  rates,"  on  receipt 
of  the  defendants'  order  at  Liverpool. 

VIL  The  verdict  should  be  adjusted  at  $3,518.60,  being  the 
amount  shown  on  schedule  D,  with  the  deductions  mentioned 
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affcerwards  in  the  bill,  and  interest  from  date  of  account  render- 
ed, to  the  date  of  verdict. 

G.  (yCfonoTj  for  the  defendants,  insisted  that  the  complaint 
ought  to  be  dismissed  upon  the  following  grounds. 

I.  The  YArions  papers,  acts,  and  conversations  spread  over 
the  case,  ,cannot  be  misinterpreted,  ingeniously  dovetailed 
together,  and  the  compound  so  construed  as  to  create,  by  infer- 
ence, an  agreement  on  the  part  of  the  defendants,  to  purchase 
from  the  plaintiflb  the  iron  in  question,  (a.)  Such  an  inference 
would  be  directly  contrary  to  the  plain  terms  of  the  written 
evidence^  and  wholly  unsupported  by  any  just  view  of  the 
&ct8  proven.  1.  The  letter  of  acceptance  from  the  plaintiff' 
agent,  dated  March  12, 1849,  does  not  intimate  .that  they  inr 
tended  to  supply  the  order  from  their  own  stock.  2.  K  such 
an  ioference  could  arise,  the  defendants  never  assented  to  this 
new  proposal,  and  consequently  there  was  no  agreement. 
{Madder  v.  Frith,  6  Wend.  108 ;  Tucker  v.  Woody  12  Johns. 
191;  Bruce  v.  Piersorvj  8  Johns.  534.)  (&.)  The  goods  in 
question  being  of  greater  value  than  $50,  the  want  of  a  writing 
subscribed  by  the  defendants,  expressing  a  contract  to  purchase, 
and  of  any  payment  of  the  price  or  acceptance  of  the  goods,  is 
fatal  to  the  claim  in  this  aspect  {Dams  v.  Shields,  26  Wend. 
860 ;  Parker  v.  WUsorij  16  Wend.  860 ;  Cammeyer  v.  United 
O.  Ghwrch,  2  Sand.  Oh.  R.  248,  249.)  {c.)  The  order  is  void 
by  the  statute  of  frauds,  as  an  agreement  to  buy ;  because  it 
contains  no  indication  whatever,  by  which  the  intended  seller 
could  be  ascertained.  (Story  on  Sales,  §  257 ;  Oham^pion  v. 
Plwmmer,  4  Bos.  &  Pul.  252 ;  Laythoa/rp  v.  BryaM,  2  Bingh. 
N-  0.  786;  10  Bingh.  883;  2  B.  &  Oresw.  627;  5  B  &  Cresw. 
688;  13  Johns.  801.) 

IL  The  order  or  contract  on  which  this  action  is  founded  is 
not  an  agreement  to  purchase  iron  from  the  plaintiff  but  at 
most  only  an  employment  of  the  plainti£b,  or  a  proposal  to 
employ  them  to  purchase  iron  for  and  on  account  of  the  defen- 
dants. 

DEL  An  agent  dt  factor  to  buy  or  sell  for  his  principal  cannot 
buy  from  or  sell  to  himself;  this  is  an  universal  principle. 
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(Mclunid  V.  Oirod,  4  Howard's  U.  8.  R  653  to  660 ;  Dofoaue 
V.  Mmnmffy  2  Johns.  Oh.  B.  252,  cited  in  4  Howard,  at  p.  646 ; 
see  cases  of  Agents,  cited  4  Howard's  XJ.  S.  R  654 ;  1  Hoven- 
den  on  Frands,  p.  146,  and  the  cases  cited  in  Kotes  E.  and  L. ; 
Atfy  OefrCl  v.  Cochrcm,^  Wightwicke,  14 ;  Mdssey  v.  Davis^  2 
Vesey,  jr,,  820 ;  Dnnlap's  Paley  on  Agency,  p.  88,  and  notes : 
Vim  Epps  V.  V<m  Epps^  9  Paige,  241 ;  Haya  v.  SUme^  7  Hill, 
136 ;  S.  Cm  error^  3  Denio,  580.) 

IV.  The  order  was  widely  and  wilMly  departed  from,  to  the 
great  prejudice  of  the  defendants.  1.  ^e  goods  were  shipped 
to  and  in  the  name  of  the  plaintiff's  agent,  instead  of  being 
shipped,  as  required  by  the  order,  to  the  defendants  themselves, 
which  delayed  the  defendants  in  making  sales  forlifty  days. 
(Case,  foL  73 ;  Smith's  Merc.  Law,  499,  500,  ch.  12,  §  8.)  3. 
The  plaintiffi  were  unreasonably  dilatory  in  making  the  ship- 
ments ;  Ihey  improperly  mingled  the  goods  intended  for  de- 
fendants with  others  in  the  shipments  and  freight  accounts,  and 
their  charges  are  excessive. 

Bt  thb  Coijbt.  Oahpbell,  J. — The  principal  points  raised 
and  discussed  on  the  argument,  were  these : — 

L  That  there  was  no  evidence  of  a  contract,  or  if  there  was 
evidence,  the  contract  was  void,  not  being  in  writing,  and  sub- 
scribed by  the  defendants. 

n.  That  the  order  or  contract  was  not  an  agreement  to  pur- 
chase iron  of  the  plaintiffi,  but  only  an  employment  of  the 
plaintiff  to  purchase  iron  for  the  d^endants,  and  that  it  did 
not  appear  that  the  plainti&  had  made  any  such  purchase,  and 
therefore  coi^d  not  recover. 

As  to  the  first  point,  we  are  all  of  opinion  that  this  is  a  legal 
and  valid  order,  and  binding  upon  the  defendants.  It  was  not 
necessary  that  it  should  be  addressed.  It  was  delivered  to  the 
agents  of  the  plaintiflb.  The  case  of  The  Umon  Bank  qf 
Xotsisicma  v.  Caster  (1  Sand.  S.  0.  R.  566,  affirmed  in  Court 
of  Appeals,  3d  Ooms.  205),  is  an  authority  that  the  absence  of 
an  address  or  designation  in  writing,  of  the  party  to  whom  a 
proposition  of  contract  is  made,  does  not  render  the  contract 
void  under  the  statute  of  frauds.  This  proposition  and  accept- 
ance we  deem  sufficient 
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As  to  the  second  point :  The  defendants'  order  or  proposition 
was  for  500  tons  of  iron,  &c.,  "  to  be  purchased  and  shipped 
immediately,  at  current  rates,"  and  as  showing  how  the  agent, 
CrookeSj  himself  understood  the  order,  he  says,  in  his  letter  to 
plaintiffs  forwarding  the  order:  "The  Coalbrookdale  Co.  will 
please  purchase  and  ship  to  my  order,  &c."  The  rule  con- 
tended for  by  the  defendants  is  well  settled,  that  an  agent  or 
factor  to  buy  or  sell  for  his  principal,  cannot  buy  from  or  sell 

to  himself.    ( v.  Owod,  4  How.  TJ.  S.  E.  553  to  560 ; 

Hey 8  V.  Stone^  7  Hill,  135,  and  same  case  in  Court  of  Errors,  3 
Denio,  580.) 

It  does  not  satisfactorily  appear  what  the  facts  are,  whether 
the  plaintife  purchased  the  iron,  or  furnished  it  from  their  own 
stock.  K  purchased,  we  think  the  fact  should  be  made  to  ap- 
pear, and  if  proved,  the  plaintiff  would  be  entitled  to  recover. 
If,  on  the  other  hand,  the  iron  was  furnished  from  their  own 
stock,  the  defendants  would  be  entitled  to  a  dismissal  of  the 
complaint. 

Where  an  agent  or  factor  sells  to.  a  purchaser  from  himself, 
it  is  not  sufficient  that  it  is  made  to  appear  that  the  prices  paid 
or  charged  were  the  current  rates  in  the  market  The  contract 
set  up  in  such  cases  cannot  be  enforced,  not  because  the  princi- 
pal has  been  injured,  but  because  it  is  against  public  policy.  In 
this  case,  on  a  careful  examinatioh,  it  will  be  found  that  the  other 
500  tons  of  iron,  purchased  by  the  defendants,  and  forwarded 
from  Glasgow,  and  the  evidence  in  reference  to  which  was  put 
in  by  the  defendants,  when  difference  in  freight  and  commission 
are  added,  must  have  been  within  a  small  portion  of  the  price 
charged  for  the  iron  in  question.  Conceding  that  the  iron  in 
question  was  furnished  by  the  plaintiffs  from  their  own  stock, 
the  defendants  were  not  sufferers,  as  it  appears  from  other  evi- 
dence that  the  price  charged  was  the  current  ruling  price  in 
the  market.  Still,  in  the  view  we  take  of  the  law,  the  plain- 
tiffs are  bound  to  show  that  they  made  the  purchase  of  the 
iron  in  question,  and  were  not  themselves  the  sellers,  and  to 
enable  them  to  give  this  evidence  there  must  be  a  new  triaL 
Costs  to  abide  the  event* 


NEW  YORK— APRIL,  1863.  .151 

M'Arthor  t.  Bloom. 


M' AiBTHTTB  and  another  v.  Fsanoes  Bloom. 

The  defendant  wu  soed  u  the  maker  of  two  promissory  notes^  and  the  only 
defence  set  up  was  coTertur&  It  appeared  that  she  was  a  native  of  Pras8ia» 
but  had  lived  in  New  York  for  more  than  seren  years ;  and  daring  that  time 
had  carried  on  business  in  her  maiden  name^  as  a  finu  toU.  It  also  appeared 
that  her  husband  to  whom  she  had  been  married  more  than  twenty  years^ 
had  continued  to  Uto  in  Prussia^  and  by  the  law  of  that  country  could  not 
leave  the  kingdom  without  the  express  permission  of  the  government. 

ffddt  that  the  defendant^  under  these  circumstances^  might  justly  be  considered 
and  treated  as  a  fhu  tole,  and  that  the  plaintifis  were  tiierefore  entitled  to 
judgment 

(Before  Oaklbt»  Ch.  J.,  Caicpbvll  and  Boswomra,  J. J.) 
April  6;  April  80^  186a 

This  action  waa  brought  to  recover  judgment  for  two  pro- 
missory notes,  made  by  the  defendant,  payable  to  the  plaintiff's 
order.  The  making  of  the  notes  was  not  denied,  but  the  de- 
fendant, in  her  answer,  set  up  that  she  was  a  married  woman ; 
and  that  at  liie  time  of  the  making  of  the  notes,  and  at  the 
time  of  putting  in  her  answer,  her  husband  was  living.  The 
cause  was  tried  before  Mr.  Justice  Campbell  and  a  jury,  in 
January,  1853.  On  the  trial,  it  appeared  that  the  defendant 
was  a  native  of  Prussia ;  that  she  was  married  in  that  country 
over  twenty  years  ago  to  a  citizen  of  Prussia,  named  Argoe ; 
that  about  seven  years  ago  the  defendant  came  to  the  United 
States,^  and  took  up  her  residence  in  New  York,  where  she  has 
passed  imder  her  maiden  name,  Frances  Bloom ;  and  in  that 
name  executed  the  notes  in  question.  Argoe,  the  husband, 
still  continues  to  live  in  Prussia ;  has  never  been  in  the  United 
States ;  and  it  does  not  appear  that  he  has  ever  had  any  inten- 
tion of  changing  his  residence.  It  also  appeared  that,  by  the 
laws  of  Prussia,  no  subject  of  that  country  can  leave  without 
a  passport  or  permit  from  the  government.  Upon  that  state  of 
i^cts  iJie  judge  decided  that  the  defendant  must  be  considered 
and  treated  as  a  single  woman ;  and  he  ordered  a  verdict  for 
the  plaintiff,  subject  to  the  opinion  of  the  court.  The  verdict 
was  rendered  for  $680.48,  the  amount  proved  to  be  due  upon 
the  notes. 
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J,  G.  M^Ada/m^  for  plaintiflFs,  moved  for  judgment  upon 
the  verdict.  He  cited  1  H.  Black.  K.  349 ;  Oregory  v.  PomZ, 
15  Mass.  31 ;  2  Kent's  Com.  pp.  138, 155, 156. 

W.  H.  Taggourd  for  defendant. 

By  the  Oouet.  Campbkix,  J. — ^It  would  be  difficult  to  dis- 
tinguish this  case  from  that  of  Oregory  v.  Prndy  15  Mass.  31, 
except  in  that  case  it  appeared  that  the  husband  had  deserted  the 
wife  in  England,  while  in  this  case  the  reasons  of  the  separa- 
tion, and  of  the  wife  assuming  her  maiden  name,  do  not 
appear. 

There  is  in  the  case  before  us,  however,  another  fact,  which 
may  be  considered  of  importance.  It  is,^tihat,  by  the  laws  of 
Prussia,  a  passport  or  permit  is  required,  to  enable  a  subject  of 
that  country  to  emigrate.  It  may  be  that  such  permit  would 
not  be  given  to  the  husband,  and  thus  the  case  would  be 
brought  within  tiie  rule  of  many  of  the  English  cases,  as  well 
as  the  principle  upon  which  the  rule  was  founded.  Thus,  when 
the  husband  was  an  alien  enemy  residing  a1>road,  the  wife  was 
always  treated  as  a  feme  sole^  because  it  might  well  be  that 
he  would  not  be  permitted  to  come  into  the  country  where  she 
resided.  So,  when  the  husband  was  transported,  even  though 
for  a  limited  period,  the  wife  was  also  treated  as  a  fSme  sole^ 
as  the  husband  might  not  be  permitted  to  return,  or  might  be 
disposed  never  to  return — even  after  his  term  of  banishment 
had  expired. 

In  such  cases,  it  is  said  that  it  is  greatly  for  the  interest  of 
the  wife  that  she  should  be  treated  and  considered  as  a  fime 
sole,  or  otherwise  she  could  neither  sue  nor  be  sued ;  could 
neither  enforce  her  rights,  nor  obtain  the  credit  which  might 
be  necessary,  in  order  to  enable  her  to  make  a  support  for  her- 
self. (See  cases,  Oregory  v.  Pernio  15*  Mass.  31 ;  1  Bosanquet 
and  Pullen,  357 ;  2  Espinasse,  554 ;  JSobmaon  y.  JSeynddSy  1 
Aiken,  174.) 

There  must  be  judgment  on  the  verdict  r^dered  in  this 
case; 
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In  an  action  to  recoyer  damages  for  the  breach  of  a  contract^  relative  to  the 
sale  and  exchange  of  lands,  if  the  only  defence  set  np  in  the  answer  U|  that 
the  premises  were  in  fact  eneombered  by  judgments^  the  defendant  is  not  per- 
mitted to  show  that  there  were  outstanding  judgmental  which,  although  not  a 
real,  were  an  apparent  lien,  rendering  the  title  unsatisfactory,  and  justifying 
his  refusal  to  accept  it 

The  judgei,  6pon  the  trial  of  a  cause,  has  no  right  to  strike  out  the  only  defence 
made  by  the  answer,  and  substitute  another,  which  is  distinct  and  inconsis- 
tent 

A  title,  which  is  required  to  be  satisfactory  to  the  party  by  whom  it  is  to  be  re- 
ceived, means  a  title  to  which  there  is  no  reasonable  objection,  and  with  which 
the  party  ought  to  be  satisfied.    Such  a  title  he  is  bound  to  accept 

When  the  oomplaint  alleges  that  the  defendant  was  requested,  and  refused,  to 
convey,  and  the  allegation  is  not  denied  by  the  answer,  no  proof  of  a  demand  of 
the  deed  is  necessary  to  be  given  upon  the  trial. 

When  it  is  proved  that  the  premises  to  be  conveyed  by  the  plaintiff  were  of 
less  value  than  those  to  be  conveyed  to  him  by  the  defendant^  this  difference 
of  value,  together  with  the  expense  of  examining  the  title,  is  the  true  measure 
of  damages. 

special  damage  is  only  necessary  to  be  averred,  when  it  constitutes  in  part  the 
cause  of  action. 
(Before  Oaklet,  GIl  J,  Campbell  and  Boswobth,  J.J.) 
April  6 ;  April  80,  1868. 

Appsal,  by  defendant,  from  a  judgment  at  special  tenn,  in 
favor  of  the  plaintiff,  for  $1,441.25. 

The  action  was  brought  to  recover  damages  for  the  breach 
of  an  agreement,  relative  to  the  sale  and  exchange  of  certain 
real  estate  in  the  city  of  New  York. 

The  complaint  averred  that,  on  the  Ist  of  April,  1851,  the 
plaintiff  and  defendant  entered  into  an  agreement,  in  writing, 
imder  seal,  and  then  set  forth  the  agreement  verbatim.  The 
following  are  its  substantial  provisions : — The  defendant  agreed 
to  sell  and  convey  to  the  plaintiff  a  house  and  lot  in  the  city 
of  New  York,  known  as  No.  149  Fourth  Avenue,  for  the  price 
of  $7,500 ;  to  be  free  and  dear  of  all  encumbrances,  except  a 
certain  mortgage  for  $5,000  which  the  plaintiff  agreed  to 
assume.  The  balance  of  the  price,  $2,500,  the  plaintiff  agreed 
to  pay,  by  conveying  to  the  defendant  four  lots  <^  ground  in 
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the  city  of  New  York,  on  N.  W.  comer  of  4l8t  street  and  the 
Ninth  avenue,  for  the  price  of  $7,500,  to  be  jfree  and  clear  of 
all  encumbrances,"  at  the  time  of  the  delivery  of  the  deed ;  at 
which  time  the  defendant  agreed  to  execute  and  deliver  to  the 
plaintiff  a  bond  and  mortgage  on  the  lots  so  conveyed,  condi- 
tioned for  the  payment,  in  one  year,  of  $5,000,  with  interest 

The  deeds  were  to  be  warranty  deeds,  and  were  to  be  exe- 
cuted and  delivered,  together  with  possession  of  the  premises, 
on  or  before  the  15tli  of  the  same  month. 

"  The  title  to  be  good  and  satisfactory  to  the  party  to  receive 
the  same." 

The  complaint  then  alleged  that  at  the  time  of  maMng  the 
agreement,  the  plaintiff  was  and  had  continued  to  be  the  own- 
er in  fee  of  the  lots  which  he  agreed  to  convey,  and  that  he 
had  at  all  times  been  ready  and  willing,  and  had  offered  to 
perform  the  agreement  on  his  part,  but  that  the  defendant  had 
wholly  neglected  and  refused  to  perform  the  same ;  and  de- 
manded judgment  for  $2,500  as  damages. 

The  answer  of  the  defendant  denied  none  of  the  allegations 
in  the  complaint,  but  averred  upon  information  and  belief^ 
that  the  lots  which  the  plaintiff  agreed  to  convey  were  not,  on 
the  day  appointed  for  the  delivery  of  the  deed,  "  free  and  clear 
of  all  and  every  incumbrance,"- but  that  there  were  several 
judgments  outstanding  of  record  against  one  John  McDonald, 
a  former  owner  of  the  lots,  which  were  at  that  time  a  lien  there- 
on.   The  reply  took  issue  upon  this  defence. 

Upon  these  pleadings  the  cause  was  brought  to  a  trial  before 
Mr.  Justice  Sandford,  and  a  jury,  on  the  12th  December,  1851. 
It  was  proved  upon  the  trial  that  there  wpre  no  judgments 
unsatisfied  of  record  against  John  McDonald,  from  whom  the 
plaintiff  derived  his  title. 

A  witness,  however,  on  the  part  of  the  defendant,  swears, 
that  the  plaintiff,  in  a  conversation  with  him  about  eight  days 
after  the  agreement,  had  admitted,  that  there  was  a  judgment 
against  McDonald,  unsatisfied  of  record. 

The  plaintiff  proved  that  the  house  and  lot  No.  149  Fourth 
avenue  was  wor^  from  $1,500  to  $2,000  more  than  the  lots 
which  he  had  agreed  to  convey.  To  the  decision  of  the  judge 
admitting  this  evidence,  the  counsel  f<9r  the  defendant  excepted. 
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The  judge  also  admitted  in  evidence  an  abstract  of  the  title  of 
the  plaintiff  to  flie  lots  lie  was  bound  to  convey,  with  the  pro- 
per searches  annexed  thereto,  and  an  affidavit  of  McDonald, 
the  grantor  of  the  plaintiff,  that  certain  judgments  against 
John  McDonald,  which  it  appeared  from  the  searches  were 
unsatisfied  of  record,  were  not  against  himself,  but  against 
some  other  person  of  the  same  name.  It  was  proved  that  all 
tbese  papers  had  been  exhibited  to  the  defendant  before  the 
commencement  of  the  suit.  The  defendant's  counsel  excepted 
to  the  decision  admitting  them  to  be  read  in  evidence.  It  was 
also  proved,  on  the  part  of  the  plaintiff,  that  the  defendant 
was  not,  and  never  had  been,  the  owner  of  the  house  and  lot 
which  he  had  agreed  to  convey  to  the  plaintiff. 

When  the  testimony  was  closed^  the  counsel  for  the  defend- 
ant requested  the  judge  to  charge  the  jury,  1.  Tliat  there  being 
no  special  damage  alleged,  the  plaintiff  could  only  recover 
under  the  general  allegation  of  damage,  the  expense  of  his 
searches,  and  of  preparing  his  papers.  2.  That  as  there  was  no 
sufficient  proof  of  a  demand  of  a  deed  from  the  defendant,  the 
plaintiff  was  not  entitled  to  a  verdict.  Lastly,  that  the  exist- 
ence of  judgments  against  John  McDonald  was  an  apparent 
lien,  and  that  the  defendant  was,  therefore,  not  bound  to  be 
satisfied  with  tlie  plaintiff's  title. 

The  judge  charged  tlie  jury  that  the  case  turned  upon  the 
point  whether  or  not  the  plaintiff's  lands  were  encumbered 
when  he  tendered  his  deed  to  the  defendant.  The  only  incum- 
brances alleged  are  judgments  against  John  McDonald.  If 
there  were  any  judgments  outstanding  against  the  John  McDo- 
nald through  whom  the  plaintiff  derived  his  title,  he  cannot 
recover.  If  there  were  no  outstanding  judgments,  the  plain- 
tiff is  entitled  to  recover  the  amount  of  the  difference  in  the 
value  of  the  ^premises  agreed  to  be  exchanged,  together  with 
his  costs  and  expense  of  preparing  his  papers,  and  abstract 
tendered. 

The  defendant's  counsel  excepted  to  this  charge,  and  also  to 
the  omission  of  the  judge  to  charge  as  requested. 

The  jury  found  a  verdict  for  the  plaintiff  for  $1,250. 

The  motion  for  a  new  trial,  upon  the  exceptions,  was  denied 
at  special  term,  and  judgment  rendered  upon  the  verdict. 
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The  exceptions  were  now  argued  npon  an  appeal  from  this 
judgment. 

Jtewtonj  for  the  defendant,  insisted  that  a  new  trial  ought  to 
be  granted,  and  argued  the  following  points. 

L  The  court  erred  in  refosing  to  charge  that  a  demand  of  a 
deed  from  defendant  to  plaintiff  was  not  necessary.  {JPuUer  v. 
Bubhardj  6  Cowen  R.  14;  Sage  v.  Ecmney^  2  Wend.  R.  532; 
CcrmdOy  v.  Pierce^  7  Wend.  R.  180.) 

n.  There  were  apparent  liens  upon  the  premises  in  the 
Seventh  Avenu6,  rendering  the  title  doubtful ;  and  the  defend- 
ant was  not  bound,  according  to  the  terms  of  the  agreement, 
to  be  satisfied  with  the  title ;  because  one  of  the  conditions 
particularly  mentioned  in  the  agreement  between  the  parties, 
required  "  the  tide  of  the  respective  premises  to  be  good  and 
satisfactory  to  the  party  to  receive  the  same."  There  is  no  rule 
of  law  that  will  oblige  a  party  to  be  satisfied  when  it  is  one  of 
the  conditions  of  the  agreement  that  it  is  optional  with  him  to 
be  satisfied  or  not 

nL  The  rule  of  damages,  as  laid  down  by  the  court,  was  in- 
correct. 1.  There  being  no  special  damages  alleged  in  the 
complaint,  the  plaintiff  could  only  recover  under  the  general 
allegation  of  damages,  the  expenses  of  his  searches  and  pre- 
paring his  papers.  2.  The  recovery  should  be  limited  to  the 
actual  injury  sustained,  without  regard  to  the  {profits  plaintiff 
might  have  made  by  a  sale  of  the  premises.  {Peters  v.  McKeonj 
4  Denio  R  546.) 

rV.  The  court  erred  in  allowing  the  affidavit  annexed  to  the 
abstract  to  be  read  to  the  jury ;  the  searches  attached  to  the 
abstract,  and  not  the  abstract,  were  put  in  evidence  by  the  de- 
fendant. 

R.  8.  Errmiet  and  A.  L.  Soberteony  for  plaintiffs,  claimed 
the  affirmance  of  the  judgment  upon  the  following  grounds. 

L  The  defendant  could  not,  on  the  trial,  set  up  any  other 
defence  than  that  contained  in  his  answer,  to  wit,  actual 
incumbrances  ui>on  the  land  agreed  to  be  conveyed  by  the 


NEW  YORK— APEIL,  1868.  157 

Fagen  ▼.  Dayison. 

plaintiff,  by  jndgment  against  John  McDonald,  a  former 
owner. 

IL  The  demand  of  a  deed  by  the  plaintiff,  if  neceflsary,  was 
admitted  by  the  failure  of  the  defendant,  to  deny  the  allega- 
tions of  it  in  the  complaint  (Oode,  §  168). 

m.  The  defendant  admits  the  title  was  good  and  satisfactory 
by  not  objecting,  except  as  to  judgments  against  Mr.  McDonald, 
which  issue  was  found  against  him  by  the  jury. 

lY.  Even  if  the  defendant  could  reject  the  title  on  the 
ground  of  an  apparent  incumbrance,  he  has  placed  his  objeo- 
tion  on  the  ground  of  an  actual  incumbrance,  which  has  been 
found  against  him. 

Y.  The  rule  of  damages  was  correct,  at  least  so  far  as  the 
defendant  is  concerned.  1.  This  was  an  agreement  not  merely 
for  the  sale  of  lands,  but  for  the  exchange  of  them.  2.  The 
evidence  showed  that  the  defendant  had  no  title  to  the  lands 
agreed  to  be  conyeyed  by  him,  so  that  the  plaintiff  could  not 
enforce  specific  performance  {Florence  v.  ThomhiU^  2  W.  BL 
1078  ;  Hophme  v.  OrazebrooTCy  6  B.  &  0.  31 ;  Sobinson  ▼. 
ffamum,  1  Ex.  849 ;  JSe^ner  v.  Brought  11  Penn.  St.  K.  127). 
3.  If  the  defendant  could  have  given  a  title,  and  refused,  he 
was  also  liable  {Driggs  v.  Dwigkt^  17  Wend.  71). 

YL  The  damages  given  by  the  jury,  under  the  rule  laid 
down  by  the  judge,  were  admissible  under  the  pleadings.  L 
The  Ices  of  the  difference  in  value  to  the  plaintiff  between  the 
completion  and  the  agreement,  and  its  valuation,  was  a  direct 
and  immediate  consequence  of  the  latter,  and  need  not  have 
been  stated,  even  in  a  declaration  at  common  law.  2.  Even 
consequential  damages  could  be  recovered  tmder  an  allegation 
of  general  damages  in  such  case  (  Wa/rd  v.  Smithy  11  Price,  19). 
3.  The  plaintiff  could  formerly  have  had  the  same  relief  in 
equity,  and  the  principles  applicable  to  pleadings  in  equity 
did  not  require  an  allegation  in  the  bill  of  special  damages  to 
recover  them  in  an  issue  of  qucmtmn,  daimdficcUue.  4.  An 
allegation  of  such  special  damage  cannot  form  part  of  a  com- 
plaint, (a.)  It  is  not  part  of  the  cause  of  action,  which  the 
complaint  is  to  contain  (Code,  §  142,  subd.  2);  if  so,  it  will  be 
admitted,  imless  issue  be  taken  on  it  by  the  answer  (Code,  § 
168,  s.  149),  which  was  not  permitted  or  required  under  the 
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former  system  of  pleading  {Robinson  v.  Merchant^  T  Q.  B.  918 ; 
Wilby  V.  ElMon,  8  Man.  6r.  &  S.  142).  (J.)  If  it  form  part 
of  the  cause  of  action,  a  defendant  might  confine  his  defence 
to  taking  issue  on  it  alone,  {c.)  They  may  be  recovered 
under  the  demand  for  relief  (Code,  §  142,  subd.  3  ;  §  275, 
276). 

VII.  The  whole  abstract  of  title,  with  papers  annexed,  was 
properly  in  evidence.  1.  It  was  called  for  by  the  defendant, 
who  thereby  made  the  whole  evidence.  2.  The  introduction 
of  the  affidavit  of  McDonald  was  proper,  to  show  that  every 
reasonable  mode  had  been  adopted  to  iiiform  the  defendant  as 
to  the  state  of  the  title.  3.  The  whole  abstract  arfd  papers 
were  proper,  to  show  that  the  declaration  of  Mr.  Fagen,  that 
there  was  an  outstanding  judgment,  if  ever  made,  was  corrected 
by  the  contents  of  these  papers. 

By  the  Court.  Oaklet,  Ch.  J. — ^The  pleadings  in  this  case 
famish  a  full  answer  to  nearly  all  the  objections  that  have 
been  raised  on  the  part  of  the  defendant. 

The  answer,  by  not  controverting,  admits  all  the  material 
allegations  in  the  complaint,  and  sets  up  as  a  sole  defence  that 
the  judgments  against  McDonald  were  a  subsisting  lien  upon 
the  plaintiff's  lots,  on  the  day  appointed  for  the  exchange  and 
delivery  of  the  deed^.  The  answer,  therefore,  admits  that  but 
for  this  objection  the  title  was  satisfactory,  and  that  if  the  ob- 
jection were  proved  to  be  groundless,  the  refusal  of  the  defen- 
dant to  perform  the  agreement  was  without  justification  or 
excuse. 

The  defendant  could  not,  therefore,  be  permitted  upon  the 
trial,  nor  can  he  now  be  permitted,  to  shift  his  ground,  by 
saying  that  the  judgments  against  one  John  McDonald,  which 
the  searches  disclosed,  although  not  a  real  were  an  apparent 
lien,  which,  as  clouding  the  title  and  rendering  it  unsatisfactory, 
justified  his  refusal  to  accept  it.  Whether  had  this  defence 
been  set  up  in  the  answer  it  could  have  availed  the  defendant 
may  weU  be  doubted,  but  it  is  quite  certain  that  it  could  not 
be  admitted  under  the  pleadings.  The  judge  could  not  strike 
out  the  answer  that  had  been  put  in  and  substitute  another, 
nor  make  any  addition  to  the  answer   by  which  a  new  and 
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entirely  distinct  ifisue  would  be  raised  ;  and  were  it  admitted 
that  he  might  have  carried  the  power  of  amendment  to  this 
extent,  no  application  for  its  exercise  was  in  fSEU^t  made  to  him. 
His  charge  therefore  to  the  jorj,  that  the  case  tamed  wholly 
upon  the  question  whether  the  plaintiff's  lots  were  in  fact 
encumbered  when  he  offered  to  convey  them,  was  entirely 
correct.    It  is  the  only  charge  that  he  could  have  given. 

The  assertion  that  the  provision  in  the  agreement  that  the 
title  should  be  satisfactory  to  the  party  who  was  to  receive  it, 
gave  to  the  defendant  an  absolute  right  to  reject  that  which 
was  tendered,  scarcely  requires  an  answer.  We  cannot  give  a 
construction  to  the  agreement  that,  by  enabling  each  party  to 
rescind  it  at  his  pleasure,  would  have  robbed  it  wholly  of  its 
obligatory  character.  "We  cannot  say  that  there  was  no  con- 
tract for  the  breach  of  which  an  action  could  be  maintained. 
A  title,  satis&ctory  to  the  party  to  whom  it  is  to  be  given, 
means  a  title  to  which  there  is  n<^  reasonable  objection,  and 
with  which  therefore  the  party  to  whom  it  is  tendered  ought 
to  be  satisfied.  When  such  is  its  nature,  so  far  from  having  a 
discretion  to  reject,  he  is  bound  to  accept  it. 

The  objection  that  there  was  no  proof  upon  the  trial  of  a 
demand  of  a  deed  from  the  defendant  is  untenable.  As  we  read 
the  case  the  fact  was  suflSciently  proved,  but  in  truth  no  such 
proof  was  necessary  to  be  given.  The  complaint  expressly 
alleges  that  the  plaintiff  requested  the  defendant  to  perform 
the  agreement  by  conveying  or  causing  to  be  conveyed  the 
house  and  lot  which  he  had  agreed  to  convey,  and  ^at  the 
defendant  had  refused  to  comply  with  the  request.  These  alle- 
.  gations  are  not  denied  by  the  answer,  and  their  truth  is  there- 
fore admitted  upon  the  record.  In  the  actual  state  of  the 
pleadings  the  plaintiff  was  not  required  to  give  any  proof 
whatever  in  order  to  maintain  his  action.  He  had  only  to 
show  the  amount  of  the  damages  he  had  sustained,  and  to  repel 
the  evidence  on  the  part  of  the  defendant. 

It  only  remains  to  say,  that  in  our  opinion  the  rule  of  damages 
laid  down  by  the  judge  was  entirely  correct,  and  that  the  ab- 
stract of  title,  with  all  the  papers  annexed,  under  the  circum- 
stances and  for  the  reasons  stated  by  the  plaintiff's  counsel, 
was  properly  admitted  in  evidence.     It  is  an  erroneous  suppo- 
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flition  that  the  plaintiff  was  not  entitled  to  recorer  the  whole 
damages  that  were  given,  because  no  special  damage  was 
alleged  in  the  complaint.  Special  damage  is  only  necessary  to 
be  averred  where  it  constitutes  in  part  the  canse  of  action.  In 
other  words,  where  the  right  to  maintain  the  action  depends 
npon  the  fact  that  the  damage  has  been  sustained.  {KendaU 
V.  SUme^  I  Selden,  14.    Linden  v.  Orahcmt^  1  Duer,  670.) 

All  the  exceptions  that  appear  in  the  case  being  overruled, 
the  judgment  appealed  from  is  affirmed  with  costs. 


Edwajbd  Bagooti  v.  AiTN  BouiiaEB  and  Masoaket  BotrLOEB, 
Executrixes  of  J.  Boulger,  deceased,  impleaded  with  Ann 
0.  Baggott  and  Wm.  T^  QouLDraG. 

The  objection,  that  there  is  an  improper  joinder  of  parties  when  the  facta 
appear  on  the  face  of  the  complaint^  can  only  be  taken  by  a  demurrer.  Code^ 
§§  144,  147,  148. 

When  a  claim  against  an  estate  is  not  presented  to  the  executrixes  or  administra- 
tors within  the  6  months  prescribed  by  the  Beyised  Statutes,  the  only  effeot  of 
the  omission  is  to  limit  the  recovery  in  a  subsequent  suit  by  the  creditor  to  the 
amount  of  the  assets  in  the  hands  of  the  executor  or  administrator  at  the  time 
of  the  commencement  of  the  suit;  and  to  deprive  the  plaintiff  of  all  right  to  re- 
cover costs.    (2  K  S.,  p.  88,  §  84.) 

The  right  of  action  is  only  barred  when  the  claim  was  presented,  and  having  been 
disputed  or  rejected  was  neither  referred  nor  prosecuted  within  6  months 
thereafter.     ^2  R.  S.  ib.  §§  88,  89,  40,  42.) 

Where  an  order  is  made  by  the  surrogate  for  the  payment  of  a  sum  of  money 
by  the  administrator  to  a  creditor  or  distributee,  and  the  order  upon  appe^ 
has  been  affirmed  by  the  Supreme  Courts  the  administrator  is  estopped  by 
such  affirmance  from  alleging  any  error  or  defect  in  the  proceedings  before 
the  surrogate. 

An  order  which  concludes  the  administrator  equaUy  concludes  his  sureties. 

An  administration  bond  is  more  than  a  bond  of  indemnity ;  its  breach  gives  an 
immediate  right  of  action  against  the  sureties. 

An  order  of  the  surrogistte  directing  the  prosecution  of  the  bond  and  declaring  it 
to  be  assigned,  is  a  sufficient  assignment  within  the  statute ;  the  surrogate,  not 
being  a  party  to  the  bond,  cannot  assign  it  as  an  obligee. 

The  action  upon  the  bond  is,  under  the  Oodc^  properly  brought  in  the  name  of  the 
person  £or  whose  benefit  its  proseoution  is  directed.    Judgment  for  plaintiS 
(Before  Oaklet,  Oh.  J.,  Campbell  and  Bobwoatb,  J.J.) 
April  6;  April  80, 1868. 
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This  was  an  action  upon  a  bond  given  by  Ann  0.  Baggott 
with  the  defendant  Goulding  and  J.  Boulger  deceased  as  her 
sureties  for  the  faithful  administration  by  her  of  the  personal 
estate  of  an  intestate  Joseph  Baggott  deceased.  It  was  tried 
before  the  chief  justice  and  a  jury  on  the  13th  of  February,  1862. 

The  following  are  the  material  fisKsts  of  the  case  as  proved 
upon  the  trial. 

On  the  9th  of  July,  1838,  Joseph  Baggott  departed  this  life, 
leaving  Ann  C.  Baggott,  his  widow,  and  the  plaintiff  and  eight 
other  children  him  surviving.  He  left  a  large  amount  of  per- 
sonal property.  On  the  26th  of  July,  1838,  letters  of  adminis- 
tration were  granted  by  the  surrogate  of  tiie  county  of  New 
York,  to  his  widow.  To  obtain  these  letters,  she  executed  a 
bond,  together  with  William  E.  Goulding  and  John  Boulger, 
to  the  People  of  the  State  of  New  York,  in  the  penal  sum  of 
$10,000;  conditioned  that  she  should  fiuthfully  execute  the 
trust,  and  also,  should  obey  all  orders  of  the  surrogate  of  the 
county  of  New  York,  touching  the  administration  of  the  estate 
committed  to  her.  The  amount  of  the  inventory  filed  was 
$24,164.70.    The  debts  due  and  paid,  were  $6,414.43. 

On  the  16th  of  September,  1846,  the  plaintiff  presented 
his  petition  to  the  surrogate,  praying  that  the  administratrix 
might  account,  and  that  she  be  ordered  to  pay  to  him  his  dis- 
tributive share.  Thereupon,  the  surrogate  made  an  order  re- 
quiring the  administratrix  to  appear  before  him,  on  the  20th 
of  October,  1846,  and  render  an  account  of  her  proceedings  as 
such,  and  show  cause  why  she  should  not  pay  to  the  petitioner 
the  amount  of  his  distributive  share  in  said  estate. 

On  the  day  appointed,  the  administratrix  appeared  and  filed 
an  account. 

The  parties  in  interest  not  being  satisfied  with  such  account, 
on  the  sixteenth  of  December,  1846,  the  surrogate  referred 
the  account  to  Nathan  Skidmore  as  auditor,  and  directed  said 
auditor  to  make  ^  report  of  his  proceedings  and  determination 
to  the  surrogate,  at  the  surrogate's  office,  in  the  city  of  New 
York,  on  the  sixth  day  of  January  then  next,  and  appointing 
tliat  day  for  the  appearance  of  the  parties,  to  be  heard  on  the 
question  oi  confirming  such  report,  or  for  asking  such  other 
order  as  might  be  deemed  proper. 

D.— IL  11 
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On  the  26th  March,  1846,  the  said  Skidmore  made  his  report, 
that  the  estate  of  deceased  amounted  to  $12,464.70,  after  pay- 
ment of  all  debts  and  expenses,  and  that  plaintiif  was  entitled 
to  be  paid  $1113.  The  testimony  taken  was  annexed  to  said 
report. 

On  the  5th  of  May,  1846,  the  administratrix  filed  with  the 
surrogate  exceptions  to  the  report  of  Mr.  Skidmore. 

On  the  16th  July,  1846,  the  surrogate  made  a  decree  thereon, 
and  after  modiifying  the  said  report,  ordered  that  the  said  ad-  ' 
ministratrix  do  pay  the  said  Edward  Baggott  the  sum  of 
$773.76,  being  the  amount  due  to  him,  as  one  of  the  next  of 
kin  of  said  intestate,  together  with  the  expenses  of  said  account- 
ing $19.90,  and  the  costs  of  the  applicant,  which  were  taxed 
at  $92.19. 

The  administratrix  appealed  from  said  order  to  the  Chan- 
cellor, on  the  22d  of  July,  1846.  The  cause  was  heard  upon 
said  appeal,  in  the  Supreme  Court,  and  the  order  of  the  sur- 
rogate appealed  from  was  affirmed  with  costs  on  the  13th  of 
March,  1849.  On  the  7th  day  of  May,  1849,  the  surrogate,  in 
pursuance  of  said  order  of  the  Supreme  Court,  further  ordered 
and  decreed,  that  Ann  C.  Baggott,  administratrix,  pay  Edward 
Baggott  the  sum  of  $1248.43.  A  certificate  of  the  amount  of 
said  deci:ee  was  filed  and  docketed  in  the  county  clerk's  office, 
on  the  7th  of  May,  1849,  and  execution  was  issued  thereon  on 
the  8th  June,  1849,  against  Ann  C.  Baggott,  and  returned  un- 
satisfied. 

On  the  14th  of  May,  1850,  the  surrogate  made  an  order 
assigning  the  bond  to  the  plaintiff,  for  the  purpose  of  being 
prosecuted,  in  pursuance  of  said  assignment ;  this  action  was 
brought  on  the  30th  day  of  Nov.  1850. 

It  was  proved  on  the  trial  that  a  second  administration  bond 

in  the  penalty  of  $ ,  dated  20th  August,  1839,  had  been 

executed  by  the  administratrix  with  the  defendants  Goulding 
and  Joseph  Outwell  as  her  sureties. 

The  following  is  the  order  made  by  the  surrogate  for  the 
assignment  and  prosecution  of  the  bonds. 

"  At  a  Surrogate's  Court,  held  at  the  City  Hall,  of  the  City 
of  New  York,  on  the  fourteenth  day  of  May,  One  Thousand 
Eight  Hundred  and  Fifty. 
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"  Present,  Hon.  Alexander  W.  Bradfokd,  Surrogate. 

"Edward  Baggott,  against  Ann  C.  Baggott,  Administratrix 
of  Jos.  Baggott,  deceased. 

"  On  reading  and  filing  the  petition  of  the  above  named  Ed- 
ward Baggott  duly  verified,  setting  forth  the  entry  of  the  decree 
in  the  above  court,  on  the  seventh  day  of  May,  One  Thousand 
Eight  Hundred  and  Forty-nine ;  whereby  the  said  Ann  C.  Bag- 
gott, as  administratrix,  &c.,  of  Joseph  Baggott,  deceased,  was 
ordered,  adjudged,  and  decreed  to  pay  to  the  said  Edward  Bag- 
gott, as  one  of  the  next  of  kin  of  said  Joseph  Baggott,  deceased, 
the  sum  of  twelve  hundred  and  forty-eight  dollars  and  forty- 
three  cents,  and  also,  the  filing  of  a  certificate  or  transcript 
thereof,  under  the  hand  and  seal  of  the  Surrogate  of  said 
CJounty,  in  the  oflice  of  the  Cterk  of  the  City  and  County  of 
N"ew  York,  on  the  same  day,  and  tiie  issuing  of  an  execution 
thereon,  to  the  SheriflF  of  the  City  and  County  of  New  York, 
on  the  eighth  day  of  June,  1849 ;  against  the  property,  real  and 
personal,  of  the  said  Ann  C.  Baggott,  as  administratrix,  &c., 
as  aforesaid ;  and  the  return  of  the  said  execution  by  the  Sheriff 
of  the  City  and  County  of  New  York,  with  his  return  thereon 
endorsed  in  substance,  that  the  said  Ann  C.  Baggott,  adminis- 
tratrix, &c.,  as  aforesaid,  had  no  goods,  chattels,  or  real  estate, 
whereof  to  satisfy  the  said  execution. 

"  On  motion  of  George  Carpenter  of  counsel  for  said  Edward 
Baggott,  it  is  ordered  according  to  the  statute  in  such  case 
made  and  provided,  that  the  bonds  given  by  the  said  Ann  C. 
Baggott,  as  administratrix  of  the  estate  of  Joseph  Baggott, 
deceased,  on  the  25th  day  of  July,  1838,  and  on  the  20th  day 
of  August,  1839,  for  the  faithful  execution  of  the  trust  reposed 
in  her  as  such  administratrix,  &c.,  be  and  the  same  hereby  are 
assigned  to  the  said  Edward  Baggott,  in  whose  favor  said  decree 
was  made  for  the  purpose  of  being  prosecuted. 

(Signed)  "  A.  W.  Bradford,  Surrogate." 

The  order  vras  admitted  in  evidence,  subject  to  the  objection 
of  the  defendants'  counsel,  that  it  could  not  operate  as  an 
assignment. 

When  the  testimony  was  closed  on  the  part  of  the  plaintiff, 
the  counsel  for  the  defendants  moved  to  dismiss  the  complaint, 
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and  excepted  to  the  decision  of  the  jadge  overmling  the  mo- 
tion.   The  grounds  of  the  motion  are  not  necessary  to  he^ 
stated,  as  they  involve  the  same  questions  that  were  argued  at 
general  term. 

A  verdict  was  rendered  for  the  plaintiff,  assessing  his  dama- 
ges, by  reason  of  the  breach  of  the  condition  of  the  bond,  at 
$1,490.10.  The  verdict. was  taken,  subject  to  the  opinion  of 
the  court,  upon  a  case  to  ]>e  heard  at  the  general  term.  Either 
party  to  be  at  liberty  to  turn  the  case  into  a  bill  of  exceptions. 

K  Sandford,  for  the  plaintiff,  now  moved  fo^  judgment  on 
the  verdict,  and  argued  as  ibllows : 

L  The  assignment  of  the  bond,  by  the  surrogate,  was  pro- 
perly admitted.  The  objection  taken,  that  it  was  not  an  assign- 
ment, but  only  an  order,  is  incorrect  in  point  of  fact  It  is 
both  an  order  and  an  assignment.  The  statute  requires  the 
surrogate,  on  application,  to  assign  the  bond  of  the  admiiiistra^ 
tor  tf  the  person  in  whose  favor  such  decree  is  made,  for  the 
purpose  of  prosecuting  it,  but  prescribes  no  form  of  transfer, 
(Laws  of  1837,  p.  635,  §  65 ;  Bradley  v.  Root,  5  Paige,  632 ; 
Thigpm  v.  Harm,  1  Iredell's  Ch.  R.  20.) 

n.  The  notice  to  dismiss  the  complaint  was  properly  over- 
ruled. 1.  There  was  no  misjoinder  of  causes  of  action  or  of 
parties.  ^Neither  the  administratrix  nor  the  surety,  referred  to 
in  the  objection,  was  summoned  in  the  action,  nor  did  either 
appear  therein.  The  plaintiff  was  entitled  to  amend  the  sum- 
mons and  title  of  the  action,  'by  striking  out  their  name^.  A& 
the  persons  objected  to  were  not  before  the  court,  no  foundation 
for  this  objection  existed.  If  any  objection  could  be  taken  by . 
the  defendants  at  the  trial,  the  only  proper  objection  was,  that 
the  cause  was  not  in  readiness  for  trial.  The  defendants  should 
have  demilrred,  if  the  objection  existed.  (Code,  §  144,  sub.  5 ; 
Id.  §§  172, 173.)  2.  The  proceedings  before  the  surrogate  were 
.  within  the  jurisdiction  of  tliat  officer,  the  administratrix  was 
duly  cited  to  appear,  and  actually  appeared  before  him,  in  all 
the  proceedings,  and  his  orders  or  decrees  made  thereupon 
against  her,  were  legal  and  binding  upon  her  and  her  sureties. 
ifl.)  The  surrogate's  courts  are  at  all  times  open  for  the  hearing 
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of  any  matters  within  the  jurisdiction  thereo£  (2  B.  S.  221,  § 
2.)  No  record  of.  adjournments  is  required  to  be  kept^  nor  is 
there  any  roll  of  the  proceedings  upon  which  entries  of  conti- 
nuances can  be  made.  The  jurisdiction  being  sho^hi,  every 
proper  requisite  to  the  act  of  jurisdiction  is  to  be  presumed  as 
a  conclusion  of  law.  {The  PhUaddphia  and  Trenton  R.  R. 
V.  SUnymn^  14  Peters,  448,  458 ;  CHgncu^s  Leasee  v.  Astor^  2 
How.  S.  C.  R.  819,  339 ;  Carwm  v.  Lowry,  7  How.  172, 181.) 
(ft.)  The  surrogate  had  jurisdiction  of  the  subject  matter  of  com* 
pelling  the  administratrix  to  render  an  account,  upon  the  ap- 
plication of  one  of  the  next  of  kin,  and  had  jurisdiction  of 
tiie  person  of  the  administratrix,  by  the  issuing  and  service  of 
his  citation,  and  by  her  appearance  thereupon,  and  rendering 
her  account  Upon  this,  the  surrogate  acquired  jurisdiction 
-immediat^y  to  decree  the  payment  and  distribution  of  the 
share  of  the<-petitioner  by  the  administratrix.  (2  K  8.  92,  § 
52,  53,  54;  Id,  95,  §  71 ;  Id.  96,  §  82 ;  Oignou^e  Lessee  v.  Astar^ 
2  How.  819, 338.)»  (<j.)  Having  thus  jurisdiction,  if  the  surrogate 
decided  against  the  administratrix  without  any  evidence,  or 
up5n  any  evidence  received  by  him,  which  was  not  legally 
competent,  or  without  l^al  authority,  directed  !Mj.  Skidmore 
to  take  such  evidence  as  the  parties  should  think  it  proper  to 
offer,  and  he  to  receive,  and  to  report  such  evidence  with  his 
opinion  thereon,  and  then  decided  upon  such  evidence  and  re- 
port; such  acts  would  be  merely  errors,  "for  which  the  decree 
of  the  surrogate  might  be  reversed  upon  appeal.  The  order 
having  been  aflSrmed  on  appeal,  cannot  be  impeached  in  this 
collateral  manner  by  any  such  alleged  errors.  {United  States 
V.  Aimedauds,  6  Peters,  691,  729 ;  Thofnpsan  v.  Tobrtne^  2 
Peters,  157, 168 ;  The  State  o/R.Ly.  T/ie  CoTrmiommdth  of 
Massachusetts^  12  Peters,  657, 718 ;  Ex  parte  Nathins^  3  Peters, 
193, 206, 7 ;  Yixyrhees  v.  The  Bank  of  United  States^  10  Peters, 
449,473 ;  Oignou's  Lessee  v.  Astor^  2  How.  319, 339,  343.)  (rf.) 
The  statute  conferred  express  authority  upon  the  surrogate  to 
appoint  one  or  more  auditors  to  examine  the  accounts  presented 
to  him,  and  to  miJce  a  report  thereon,  subject  to  his  confirma- 
tion. (2  B.  S.  94,  §  64.)  (e.)  If  the  surrogate  had  not  such 
authority,  the  papers  produced  show  that  the  administratrix 
aoDonted  to  it    She  wa^  pi^csent  witea  it  Wasmade,  and  did  not 
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oppose.  She  attended  personally,  and  by  counsel,  before  the 
auditor.  She  agreed  that  the  account  settled  in  1840  should 
be  the  substratum  of  that  account,  and  that  oaths  to  witnesses 
should  be  waived.  She  produced  witnesses  before  the  auditor* 
She  excepted  to  his  report,  and  thereupon  obtained  a  further 
allowance  of  $3,072.24.  The  sureties  employed  the  counsel  to 
prepare  and  argue  these  /exceptions.  {/,)  The  order  of  the  sur-: 
rogate,  if  unauthorized,  did  not  deprive  him  of  his  jurisdiction. 
The  accounts  were  referred  to  the  auditor  to  make  a  report 
thereon  to  the  surrogate's  court,  and  appointed  a  time  in  that 
court  for  the  appeai*ance  of  the  parties,  and  the  decision  of  the 
questions  arising  upon  the  accounts,  (g.)  If  the  order  were  not 
authorized,  the  accounts  remained  before  the  surrogate  for  his 
judicial  action.  The  parties  agreed  that  he  should  base  that 
action  upon  the  evidence  reported  by  Mr.  Skidmore,  and  volun- 
tarily appeared  before  him,  and  submitted  the  accounts  there- 
upon to  his  decision.  If  the  order  had  amounted  to  a  discon- 
tinuance, a  new  citation  could  have  been  issued  by  the  surro- 
gate, and  jurisdiction  over  the  person  of  the  administratrix  have 
been  gained  thereby.  The  right  to  require  such  a  citation  was 
a  personal  privilege,  which  the  administratrix  waived  by  her 
appearance.  The  sureties  concurred  personally  in  this  waiver. 
{KeiidaU  v.  The  UT.  /SI,  12  Peters,  524,  623  ;  Voarkees  v.  Bank 
of  U.  S.,  10  Peters,  423.)  (A.)  The  appeal  from  the  decree  of 
the  surrogate  was  taken  by  the  administratrix  and  her  sureties. 
She  asked  that  such  decree  might  be  made  thereon  as  should 
be  just,  and  the  Supreme  Court  afltened  the  surrogate's  decree 
with  costs,  and  remitted  it  to  the  surrogate  to  be  carried  into 
effect.  In  obedience  to  this  judgment,  the  surrogate  decreed 
the  payment  of  the  amount  adjudged  to  be  due  from  the  ad- 
ministratrix to  Edward  Baggott,  by  the  Supreme  Court  upon 
her  appeal.  He  had  j  urisdiction  to  make  that  decree,  and  it  is  for 
the  non-performance  of  that  order  that  this  action  is  brought. 
3.  The  objections  that  the  surrogate  never  fixed  the  security, 
and  did  not  approve  the  bond,  are  not  true  in  fact.  He  took 
the  bond,  and  thereupon  issued  lettera  testamentary.  The 
bond,  on  its  production  from  the  records  of  the  surrogate's 
office,  disproves  these  objections.  {Philadelphia  and  Trenton 
R.  JS.  y.  SUm^pson^  14  Peters,  448,  58 ;  People  v.  Falcaner^  2 
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Sandf.  B.  81,  83.)  4.  The  objection  that  letters  were  issued 
before  the  bond  was  executed,  is  not  correct  in  fact.  5.  The 
administratrix  being  bound  hj  the  decree,  the  sureties  were 
also  bound  by  it  Their  undertaking  was,  that  she  should  obey 
all  orders  made  by  the  surrogate,  touching  the  administration 
of  the  estate  committed  to  her.  {Mann  v.  JSokfarcPs  JExrs.^  15 
Wend.  502,  510 ;  WiUeif  v.  Faulk,  6  Conn.  R.  74 ;  Jackson 
V.  Oriswold,  4  Hill,  522,  32 ;  People  v.  Falconer^  2  Sandf.  R 
81,  84.)  6.  The  suit  was  properly  brought  in  the  name  of  the 
plaintiff.     (Code,  §  111.) 

JIL  No  defence  was  proved.  There  was  no  claim  presented 
by  the  plaintiff  to  the  executrixes,  nor  any  disputing  or  rejec- 
tion thereof,  within  the  statute,  so  as  to  require  a  suit  to  be 
brought  within  six  months  thereafter.  Here  a  suit  was  brought, 
and  an  answer  put  in,  and  it  was  then  discovered  that  no  order 
lor  prosecution  of  the  bond  had  been  in  fact  entered.  It  was 
thereupon  discontinued,  and  the  order  obtained,  and  the  pre* 
sent  action  was  brought.    (2  K.  S.  88,  89,  §§  34  to  38.) 

IV.  Judgment  should  be  given  for  the  plaintiff  for  the 
amount  of  the  damages  assessed  by  the  jury,  for  the  breach  of 
die  condition  of  the  bond  $1,490.10,  with  interest  thereon,  from 
ike  13th  of  February,  1852,  and  costs  of  suit. 

Jl  Vim  Bnr&ny  oontra^  insisted  that  the  action  could  not  be 
maintained,  and  that  the  complaint  ought  to  have  been  dis- 
missed, upon  the  following  grounds. 

L  This  action,  upon  an  administration  bond  alleged  to  have 
been  executed  by  the  defendants,  Ann  C.  Baggott  (as  princi* 
pal),  and  William  B.  Goulding  and  John  Boulger  (in  bis  life- 
time) as  sureties,  brought  jointly  against  the  principal  and  one 
of  the  sureties,  and  the  executrixes  of  the  other,  praying  judg- 
ment personally  against  all  the  defendants,  cannot  be  main- 
tained. (2  Burr.  1190 ;  (?rant  v.  Shuster,  1  Wend.  148 ;  Code, 
§  143 ;  Alga  v.  SgooUIs  dk  Co.,  6  How.  Pr.  E.  131.) 

n.  Nor  can  it  be  maintained,  because  not  instituted  within 
the  time  required  by  2  R  S.  89,  §  38.  The  notice  to  creditors 
was  first  published  20-21  October,  1848,  requiring  the  presen- 
tatim  of  claims  by  the  24th  of  April,  1849.    The  surrogated 


168  CASES  m  THE  SUPERIOR  COURT. 

Baggott  V.  Boulger. 

decree,  which  constitntes  the  cause  of  action,  was  entered  May 
7,  1849.  The  claim  upon  it  was  presented  by  the  present 
claimant  (by  suit)  June  27,  1849,  and  disputed  (by  answer) ; 
this  suit  was  subsequently  instituted  November  30, 1850. 

in.  The  decree  of  the  surrogate  was  void.  1st.  It  was 
founded  upon  the  report  of  Walter  Skidmore,  auditor^  on  an 
accounting,  which  was  not  a  final  accounting.  {Branson  v. 
Wardy  3  Paige,  189  ;  Stone  v.  Miyrgcm,  10  Paige,  615.)  The 
surrogate  had  no  authority  to  appoint  an  auditor,  except  upon 
a  final  accounting.  (2  R.  S.  92  ;  2  R  S.  320,  §  l,sub.  3.)  His 
court  being  one  of  special  and  limited  jurisdiction,  his  action, 
except  in  the  mode  prescribed,  was  void.    {People  v.  CorUeSj 

1  Sand.  Sup.  C.  R  228,  247 ;  Carwm  v.  Merritt,  3  Barb.  S.  O. 
E.  431 ;  Sharp  v.  Spevr,  4  Hill,  76 ;  McDonald  v.  -B«^n,  3 
Denio,  45.)  2.  The  reference  to  an  auditor,  by  the  consent  of 
the  creditor  and  administratrix,  was  a  discontinuance  of  the 
proceeding  before ,the  surrogate.  {Oreen  v.  Paitohm^  13  Wend. 
292;  BamJc  of  Mon/roe  v.  Winder^  11  Paige,  533;  West  v. 
Stoffdey^  1  Hill,  69.)  3.  The  proceedings  before  the  surrogate 
do  not  appear  to  have  been  adjourned  from  time  to  time.  (2 
R.  S.  3  ed.,  320.)  4.  The  proceedings  do  not  show  that  the 
surrogate  of  the  city  and  county  of  New  York  had  jurisdiction 
to  grant  letters  of  administration  upon  the  estate  of  Joseph 
Baggott,  deceased. 

lY.  The  sureties  on  the  bond  of  administration  were  dis- 
charged from  liability  for  the  plaintiff's  claim,  because,  pend- 
ing the  reference  to  the  auditor,  the  remedy  against  the  prin- 
cipal, in  the  legitimate  mode,  was  suspended,  imd  the  ri^ts  of 
the  sureties  changed.  {Clark  v.  Nibloy  6  Wend.  236 ;  Rath- 
hone  V.  Wa/rren^  10  J.  R  592 ;  Bangs  v.  Strong^  7  Hill,  260.) 

V.  The  order  of  the  surrogate  of  the  14th  May,  1850,  en- 
tered in  his  records,  did  not  constitute  the  assignment  of  the 
bond  contemplated  by  the  statute.  1.  It  did  not  authorize  the 
plaintiff  to  maintain  a  suit  in  his  own  name.    {Boa  v.  Seaman^ 

2  Code  R.  1.)  2.  No  written  transfer  was  executed,  nor  was 
the  bond  delivered  to  the  plaintiff.  (Sess.  Laws,  1837,  §§  63, 
64,  65.) 

Bt  thb  Coubt.    Bobwokth,  J.— It  is  objected  that  the  plain- 
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tiff  has  imjNToperlj  joined  in  the  action  the  surviving  obligors 
and  the  personal  representatives  of  their  deceased  co-obligor. 

The  facts  on  which  the  objection  is  based,  appear  npon  the 
face  of  the  complaint  K  the  objection  supposed  to  exist  is, 
that  several  causes  of  action  are  improperly  united,  the  only 
mode  by  which  advantage  could  be  taken  of  it,  was  by  demur- 
rer. (Code,  §§  144, 147,  and  148.)  It  was  not  so  taken  in  this 
action. 

The  only  effect  of  omitting  to  present  to  an  executor  or  admi- 
nistrator, a  claim  against  his  testator  or  intestate,  within  the  six 
months  prescribed  by  §  34  of  2  R.  S.,  p.  88,  is  to  limit  the  re- 
covery in  a  suit  subsequently  brought  by  such  a  creditor,  to 
the  amount  of  such  assets  as  may  be  in  the  hands  of  the  ad- 
ministrator or  executor  at  the  time  such  suit  is  commenced, 
and  to  deprive  him  of  all  right  to  recover  costs.  (2  B.  8.  89, 
§§  39,  40,  and  41.) 

The  right  of  action  is  not  barred  where  the  claim  was  not 
presented  at  all,  but  only  where  it  was  presented  and  disputed, 
or  rejected,  and  neither  referred  nor  prosecuted  within  six 
months  after  being  disputed  or  rejected.   (§§  38,  39, 40,  and  42.) 

The  initiatory  proceedings  before  the  surrogate  to  compel 
Ann  C.  Baggott  to  appear  and  render  an  account,  conformed  to 
the  statute.  She  appeared  and  presented  her  account,  and  such 
proceedings  were  had  that  he  made  a  decree,  directing  her  to 
pay,  on  account  of  the  assets  she  had  received,  a  certain  sum 
to  the  plaintiff.  She  appealed  to  the  Supreme  Court,  and  that 
court  affirmed  the  decree.  The  judgment  of  the  Supreme  Court 
remains  in  fuU  force  and  effect,  and  the  surrogate,  in  obedience 
to  the  mandate  of  that  court,  decreed  she  should  pay  the  sum 
originally  decreed  to  be  paid,  with  interest  and  costs. 

We  have  no  doubt  that  she  is  concluded  by  the  order  ap- 
pealed from,  and  its  affirmance  by  the  Supreme  Court,  and  is 
now  estopped  from  alleging  any  error  or  defect  in  the  proceed- 
ings before  the  surrogate. 

Whenever  any  order  is  made  by  a  surrogate,  in  respect  to 
the  administration  of  an  estate  cognizable  by  him,  which  con- 
cludes the  administrator,  the  sureties  of  the  latter  are  also  con- 
<«lnded  by  it. 

This  is  more  than  a  metre  bond  of  mdemttity.    TIn  oondilioii 
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of  it  is,  that  their  principal  "shall  obey  all  orders  of  the  surro- 
gate of  the  city  of  New  York,  touching  the  administration  of 
the  estate  committed  to  her."  It  is  equivalent  to  a  covenant  to 
pay  all  judgments  that  may  be  recovered  against  her  for  a  spe- 
cified cause. 

The  making  of  the  order  for  payment  of  a  certain  sum,  and 
refusal  to  pay,  or  the  recovery  of  a  judgment  and  non-pay- 
ment, give  an  immediate  right  of  action,  and  the  order  or 
judgment  concludes  the  surety  or  covenantor,  until  impeached 
and  avoided  for  fraud.  (Chace  v.  Senman^  8  Wend.  452; 
Mockfdler  v.  Donnelly^  8  Cowen,  628 ;  Jackson  v.  Griewoldy  4 
Hill,  532  ;  Pe&ple  v.  Falconer,  2  Sand.  S.  C.  K.  81.) 

There  is  no  attempt  to  impeach  and  avoid  the  surrogate's 
order  for  fraud;  There  is  no  attempt  to  impeach  its  intrinsic 
justice.' 

The  objection,  that  the  surrogate's  order  of  May  14, 1850, 
did  not  constitute  the  assignment  of  the  bond  contemplated  by 
the  statute  is,  we  think,  untenable.  The  surrogate  was  not  a 
party  to  the  bond,  and,  in  the  nature  of  things,  could  not  exe- 
cute an  assignment  fis  an  obligee. 

He  commonly  acts  by  order,  and  this  order,  by  its  terras, 
"assigns"  it,  "for  the  purpose  of  being  prosecuted."  This  is 
in  substance  and  effect  the  only  assignment  contemplated  by 
the  statute. 

Notwithstanding  the  assignment,  he  retains  the  custody  of  it, 
for  the  conmion  benefit  of  all  persons  having  claims  against 
the  estate.  The  assignment  contemplated  by  the  statute  is  in 
effect  only  the  grant  of  a  permission  or  authority  to  prosecute 
the  bond.  • 

We  see  no  objection  to  the  action  being  J)rought  in  the  name 
of  the  plaintiff.  It  is  a  useless  proceeding  to  bring  it  in  the 
name  of  "the  people,  on  the  relation  of  Edward  Baggott." 

Whether  sued  in  the  name  of  the  party  for  whose  benefit  it 
is  ordered  to  be  prosecuted,  or  in  the  name  of  the  people,  the 
same  facts  are  to  be  stated,  the  same  number  of  separate  suits 
may  be  had,  and  the  consequences  are  the  same,  in  either  case, 
to  the  sureties. 

The  common  law  rule,  that  an  action  on  a  bond  must  be 
brought  ii^  the  name  of  the  obligee,  whoever  may  be  the  own- 
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er,  is  abrogated  by  the  Code.  It  must  now  be  brought  '^  in  the 
name  of  the  real  party  in  interest."  (Code,  §  111 ;  2  B.  S. 
476 ;  Title  5  of  chap.  8,  part  3 ;  Code,  §  471.) 

The  plaintiff  is  the  real  and  only  party  in  interest  prosecut- 
ing the  action.  The  Code  says  that  he  may  sue  in  his  own 
name. 

If  a  defect,  it  is  a  defect  of  parties,  the  defect  being  not  that 
his  name  appears  as  a  party,  but  that  the  people  are  not  named 
with  him  as  the  parties  prosecuting  "  on  his  relation."  This 
defect,  if  it  be  one,  appears  on  the  face  of  the  complaint,  and 
is  not  objected  to  by  demurrer.    (Code,  §  144.) 

We  concur  in  the  opinion  that  the  plaintiff  is  entitled  to  a 
judgment  on  the  verdict. 

The  claim  not  having  been  presented  to  the  defendants,  as 
required  by  §  34  of  2  E.  S.  88,  the  plaintiff  is  not  entitled  to 
costs  to  be  collected  of  the  estate  of  John  Boulger,  dec'd,  or 
from  his  executrixes  personally.  (2  B.  S.  90,  §  41;  Code, 
§  317.) 

A  judgment  will  be  entered  in  proper  form  for  the  amount 
of  the  verdict  against  Margaret  Boulger  and  Ann  Boulger, 
executrixes,  &c. 


Lang  v,  Wilbbaham. 

Section  31  in  the  title  of  Ejectment  in  the  R.  &  is  one  of  those  general  proviaons 

relating  to  actions  conoeming  real  property  which  apply  to  actiona  under  the 

Code,  according  to  the  suhject  matter  of  the  action,  and  without  regard  to  ita 

form  (Code,  §  465). 
The   provisionfl  in  the  section,  by  their  reasonable  interpretation,  apply  to  all 

eases  where,  from  any  cause,  the  title  of  the  plaintiff  has  ceased  to  exist  before 

the  trial 
It  is  not  necessary  to  file  a  supplemental  answer  to  enable  a  defendant  to  arail 

himself  of  the  defence  which  these  provisions  furnish. 
Judgment  for  plaintiff,  for  damages  for  withholding  possession,  and  against  him 

for  the  recovery  of  possession. 
(Before  Oakubt,  Ch.  J.,  Camfbkll  and  Boswokib,  J.  J.) 
April  11:  April  80^  1868. 
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This  was  an  action  to  recover  possession  of  an  equal  nniji- 
vided  tenth  part  of  two  houses  and  lots,  in  the  city  of  New 
York,  and  was  commenced  on  the  19th  of  May,  1851. 

It  was  tried  before  Mr.  Justice  Campbell,  on  the  28th  Janu- 
ary, 1853,  by  consent  of  the  parties,  without  a  jury. 

The  counsel  for  the  plaintiff,  to  maintain  the  issue  on  his 
part,  read  in  evidence  the  following  stipulation,  signed  by  the 
attorneys  of  the  parties  :' 

^^  The  parties  hereto  mutually  agree  to  admit  on  the  trial  of 
this  action,  the  following  facts,  subject  to  aU  legal  exceptions 
to  their  relevancy  and  admissibility  at  the  trial : 

"  *  John  Lang,  of  the  city  of  New  York,  died  March  17, 1836, 
having  left  a  will  duly  executed,  attested,  and  proven,  of  which, 
or  of  so  much  thereof  as  is  material  in  this  action,  a  copy  is 
hereunto  annexed,  marked  A. 

« <  On  or  before  the  first  day  of  May,  1861,  George  S.  PuflFer, 
as  the  agent  of  Edward  Harris,  surviving  executor  of  John 
Lang,  deceased,  and  of  the  heirs  at  law  of  the  testator  (the 
plaintiff  and  his  sister,  Sarah  Lang,  excepted),  let  to  the  defen- 
dant the  premises  described  in  the  complaint  (of  which  the 
said  John  Lang  died  seized),  which  he  occupied  as  their  tenant 
until  the  first  day  of  May,  1852,  when  the  said  premises  were 
sold  and  conveyed  by  the  said  Harris,  executor,  as  aforesaid,  to 
Wilhelm  Bopke.  Since  which  time,  the  defendant  has  con* 
tinned,  and  now  remains  in  possession  thereof,  as  tenant  of  said 
Bopke. 

"'Eobert  U.Lang,  the  plaintiff's  father,  on  the  thirteenth 
day  of  June,  1836,  by  a  paper  writing,  subscribed  by  him  and 
delivered  to  the  executors  of  the  testator,  admitted  that  he 
was  indebted  to  the  estate  of  the  testator,  in  the  sum  of  ten 
thousand  dollars,  for  moneys  advanced  to  him,  and  that  ho 
was  to  be  charged  that  sum  in  the  settlement  of  the  estate  of 
the  testator. 

^^  ^  At  the  time  of  the  death  of  the  testator,  there  were  living, 
his  widow,  Sarah  Lang,  and  seven  children,  namely :  Hannah 
Gamble,  Eobert  XT.  Lang,  John  Lang,  junior,  Sarah  ^Lang 
(now  Spencer),  Charles  £.  Lang^  William  Lang,  and  Edmund 
Lang- 
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^'  *  All  of  the  children  above  named,  excepting  Edmnnd 
Lang,  were  of  age  at  the  time  of  the  death  of  the  testator. 

^^  ^  At  the  time  of  the  publication  of  the  codicil  to  the  will 
(July  29, 1831),  two  of  the  children  above  named,  to  wit,  "Wil- 
liam Lang  and  Edmund  Lang,  were  under  the  age  of  twenty- 
one  years. 

^^  ^  Edmund  Lang  became  of  age  in  the  month  of  October, 
1887. 

^< '  Eobert  IT.  Lang  died  intestate,  July  10,  1837,  leaving 
three  children  him  surviving,  viz.  John  Lang  (since  de- 
ceased), Sarah  Lang,  and  Bobert  Lang. 

"  '  John  Lang,  junior,  died  August  7, 1886,  intestate,  and 
without  issue. 

<'  <  Charles  E.  Lang  died  July  9, 1848,  intestate,  and  without 
issue. 

^  <  Sarah  Lang,  the  widow  of  the  testator,  died  in  March,  1850. 

^^^The  estate  of  the  testator  consisted  of  some  personal 
property,  but  chiefly  of  real,  consisting  pf  seven  houses  and 
lots,  in  the  city  of  New  York,  of  unequal  value,  so  that  no  one 
house  and  lot  could  be  given  to  any  one  child  as  his  equal 
share. 

«*  January  27,  1858.' '' 

It  is  not  deemed  necessary  to  transcribe  the  copy  of  the  will 
annexed  to  the  stipulation,  as  all  the  material  provisions  of  the 
will  are  set  forth  in  the  case  of  Zanff  v.  Bopke^  5  Sand.  8.  0. 
R364. 

The  defendant's  counsel  objected  to  the  admissibility  and 
relevancy  of  the  facts  set  forth  in  the  stipulation,  excepting 
the  2d  and  3d  paragraphs  thereof.  The  court  overruled  the 
objection,  and  the  defendant's  counsel  excepted. 

The  plaintiff's  counsel,  on  his  part,  objected  to  the  admissi- 
bility and  relevancy  of  the  facts  set  forth  in  the  2d  and  8d 
paragraphs  of  the  said  stipulation.  The  court  overruled  the 
objection,  and  the  plaintiff's  counsel  excepted. 

The  plaintiff's  counsel  hereupon  rested  his  case ;  and  the 
defendant's  counsel  moved  to  dismiss  the  complaint. 

The  judge  stated,  that  without  expressing  any  opinions  upon 
the  admissibility  and  relevancy  of  tlM  facts  set  forth  in  the 
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stipulation,  or  upon  the  questions  of  law  involved  in  the  case, 
and  in  the  motion  to  dismiss  the  complaint,  he  would  deny  the 
motion,  and  leave  the  defendant  to  take  an  exception. 

The  defendant's  counsel  then  and  there  excepted  to  such  de- 
cision, and  prayed  the  said  judge  to  note  such  exception,  and 
the  same  was  noted  accordingly. 

The  court  then  ordered  judgment  for  the  plaintiff,  subject  to 
the  opinion  of  the  court,  on  a  case  to  be  made  by  the  plaintiff, 
and  to  be  heard  at  the  general  term,  in  the  first  instance, 
without  security,  and  the  general  term  to  give  such  judgment 
as  should  have  been  given  at  the  special  term,  and  with  liberty 
to  either  party  to  turn  the  case  into'  a  bill  of  exceptions  or 
special  verdict. 

W,  C.  Ifoyes^  for  the  plaintiff,  insisted  that  the  provisions  of 
the  will  were  invalid,  upon  the  same  grounds  that  were  relied 
on  by  the  counsel  for  the  plaintiff  in  Lang  v.  Hopke.  He 
also  contended  that  in  some  respects  the  case  differed  essen- 
tially from  Lang  v.  Bopke.  There  the  action  was  against  a 
purchaser  from  the  surviving  trustee,  and  the  court  decided  in 
favor  of  the  purchaser  upon  the  ground  that  the  power  of  sale 
contained  in  the  will  was  valid.  Here  the  suit  is  against  a 
lessee  from  the  trustee,  and  the  premises  not  having  been  sold 
before  the  suit  was  commenced,  the  question  was  whether  the 
power  of  the  trustee  to  lease  continued  fourteen  years  after  the 
youngest  child  had  attained  his  age.  The  facts  of  the  sale  to 
Eopke  and  of  the  defendant's  holding  under  him,  having  oc- 
curred since  the  commencement  of  the  suit,  he  contended 
could  not  be  set  up  as  a  defence,  no  supplemental  answer 
having  been  put  in  pursuant  to  the  provisions  of  the  Ck>de, 
§  197  {Jacksm  v.  McCaU^  8  Cowen,  75.) 

G.  P.  EvrJdcmdy  for  the  defendants,  upon  the  principal 
questions,  relied  on  Lang  v.  Ropke  as  a  controlling  authority. 
Even  should  the  court  hold  that  the  trustee  had  no  power  to 
lease,  and  that  the  plaintiff  had  consequently  a  legal  title  as 
a  tenant  in  common  when  the  suit  was  commenced,  yet,  as 
before  the  trial,  his  tide  was  divested  by  the  sale  to  Eopke,  he 
could  not  now  be  permitted  to  recover  the  posseesion;  nor 
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conld  any  other  judgment  be  given  than  that  which  the  Bev. 
Stat,  prescribed.  (2  R.  S.,  p.  308,  §  31.)  K  the  statute  was 
applicable,  a  supplemental  answer  was  unnecessaiy. 

£t  the  Coubt. — The  main  questions  upon  which  this  con- 
troversy turns,  have  been  decided  by  this  court  in  Lang  v. 
Bopke,  and  as  we  see  no  re^on  to  doubt  the  propriety  of  that 
decision,  we  shall  certainly  adhere  to  it.  We  must,  tiierefore, 
hold  that  the  provisions  of  the  will  created  no  undue  suspense 
of  the  power  of  alienation  ;  and  that  the  power  of  sale,  given 
to  the  executors  and  tnistees,  was  valid  as  a  power  in  trust,  and 
was  duly  exercised  by  the  sale  to  Ropke. 

Although  by  the  terms  of  the  will,  the  whole  real  estate  of 
the  testator  vested  in  the  executors  at  the  time  of  his  decease, 
yet  as  they  were  only  to  hold  it  until  the  youngest  child  should 
attain  his  age,  their  title,  as  devisees  in  trust,  having  power  as 
such  to  rent  the  property,  wholly  ceased  when  Edmund  at- 
tained his  age  in  1839.  Their  power  to  sell  was  from  that  time 
a  naked  power  in  trust,  wholly  unconnected  with  any  right  of 
possession  or  control.  The  lease  made  to  the  defendant  on  the 
1st  of  May,  1851,  by  the  agent  of  the  surviving  executor,  was 
therefore  void  as  against  the  plaintiff,  it  being  admitted  that  it 
was  not  made  under  any  authority  derived  from  him ;  nor  can 
it  be  denied  that  when  he  commenced  this  suit,  he  had  a  clear 
right,  as  a  tenant  in  common  in  fee,  to  recover  the  undivided 
share  which  he  claims.  But  we  hold  it  to  be  just  as  certain, 
that  his  title  as  owner,  and  consequent  right  to  the  possession, 
were  wholly  divested  by  the  sale  to  Bopke ;  and  as  this  sale  was 
perfected  before  the  trial,  the  only  question  is,  whether  the 
defendant  could  then  avail  himself  of  the  defence  which  it 
created. 

The  Rev.  Statutes  provided  exactly  for  the  case,  by  declaring 
''  that  if  the  right  or  title  of  a  plaintiff  in  ejectment  expire  after 
the  commencement  of  the  suit,  but  before  trial,  the  verdict 
shall  be  returned  according  to  the  fact,  and  judgment  shall  be 
entered,  that  he  recover  his  damages  by  reason  of  the  with- 
holding of  the  premises  by  the  defendant  to  be  assessed ;  and 
that  as  to  the  premises  claimed,  the  defendant  go  thereof  without 
day."     (2  R,  S.  p.  808,  §  31.)    We  are  clearly  of  opinion  that 


176  CASES  IN  THE  SUPEMOK  COUET. 

Gihon  V.  Levy. 

this  is  one  of  those  general  provisions  which  we  are  bonnd  to 
apply  to  actions  under  the  Code  (Code,  §  456),  and  that  by  its 
reasonable  interpretation,  it  applies  to  all  cases  where  the  title 
npon  which  a  plaintiff  seeks  to  recover  the'possession  of  real 
property,  has  from  any  cause  ceased  to  exist  before  the  trial. 
It  would  be  a  narrow  constraction  to  confine  it  to  cases  in 
which  the  title  expires  by  its  own  limitation.  As  tinder  the 
former  practice,  a  defendant  could  avail  himself  of  the  defence 
which  tie  provision  famishes  without  a  plea  puis  darrein  con- 
tirmancej  we  do  not  think  that  a  supplemental  answer  ought 
now  to  be  required.  When  the  defence  would  operate  as  a 
surprise,  the  judge  would  doubtless  deem  it  proper  to  postpone 
the  trial. 

A  rule  for  judgment  must  be  entered,  in  conformity  to  the 
statute.  If  the  counsel  shall  have  any  difficulty  in  agreeing 
upon  its  terms,  it  will  be  settled  by  one  of  the  judges  at  cham- 
bers. 


John  GmoN,  and  others,  v.  J.  P.  Levt. 

Faot8»  relied  on  m  constituling  a  defenee,  must  be  set  forth  at  least  with  so  much 

certainty  as  to  enable  the  conrt  to  say  thal^  if  true,  the  action  is  barred. 
The  Code  has  abolished  technical  rules  of  pleading,  but  has  not  abolished  those 

which  good  sense  prescribes,  and  are  necessary  to  carry  into  effect  its  own 

provisions. 
Hence,  when  an  award  is  pleaded,  that  the  court  may  judge  of  its  validity  as  a 

bar,  its  substance,  if  not  its  terms^  must  be  set  forth. 
Whether  the  section  in  the  R.  &,  which  relates  to  a  revocation  of  the  powers  oft 

arbitrators^  is  not  confined  to  those  arbitrations  which  the  statute  regulates  I 

(2  R.  a  p  544,  §  23.) 
When  neither  a  warranty  nor  a  fraud  in  a  sale  is  alleged,  it  is  no  defence  that 

the  goods  were  unsound  and  unmerchantable  at  the  time  of  the  sale. 
Order  allowing  demurrer  to  answer,  affirmed  with  costs. 
(Before  Dusa  A  Caubvell,  J.J.) 
April  26  and  80,  1808. 

Appeai.  from  an  order,  made  by  Mr.  J.  Boswobth,  at  special 
term,  allowing  a  demurrer  to  the  answer. 
The  aQtiou  was  brought  by  the  plainti&  as  payees  against 
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the  defendant  as  the  maker  of  a  promissory  note  for  $2,782.88. 
The  complaint  was  in  the  usual  form,  and  demanded  judgment 
for  the  amount  of  the  note  with  interest. 

Tlie  answer  was  in  the  following  words : — 

"  Oity  and  County  of  New  York : — Jonas  S.  Levy  for  answer 
says,  that  it  was  agreed  between  the  plaintiffs  and  defendant, 
by  their  mutual  bonds,  made  and  delivered  on  the  twenty-fifUi 
of  July,  eighteen  hundred  and  fifty-one,  to  submit  all  matters 
in  controversy,  relative  to  said  note,  to  E.  H.  Gillilan  and  A* 
Wellington  Hart,  as  arbitrators :  tliat  said  matters  were  fully  and 
finally  submitted  to  said  arbitrators  (upon  a  hearing  of  both  said 
parties)  for  their  decision,  and  an  award  was  made  and  pub- 
lished, and  the  same  was  given  to  this  defendant  on  or  about 
the  —  day  of  January,  eighteen  hundred  and  fifty-two,  signed 
by  each  of  said  arbitrators,  and  by  Joseph  Stuart,  as  umpire, 
on  the  twenty-eighth  day  of  August,  eighteen  hundred  and 
fifty-one. 

^'  And  defendant  further  says :  that  the  power  of  said  arbitra- 
tors was  not  revoked  prior  to  said  final  submission  to  them  on 
the  hearing. 

'*  And  for  further  answer  said  defendant  says :  That  said  note 
was  given  by  the  defendant  for  five  hundred  and  thirty-six 
pieces  of  imitation  sheetings,  purchased  by  said  defendant  of 
said  plaintifis,  at  a  full  price,  as  sound  and  undamaged  sheet- 
ings, and  that  said  sheetings  were  sold  to  this  defendant  per 
sample,  and  for  the  purpose  of  being  shipped  to  Mexico.  And 
this  defendant  avers,  that  said  goods  went  from  the  store  and 
premises  of  the  plaintiffs,  and  were  shipped  by  them  in  New 
York,  and  the  bills  of  lading  therefor  taken  in  their  own  names, 
and  endorsed  over  to  this  defendant,  said  goods  never  having 
been  in  the  possession  of,  or  received  or  examined  by  said  de- 
fendant previous  to  said  shipment. 

"And  defendant  avers,  that  upon  the  arriving  of  said  goods 
in  Vera  Cruz,  in  said  Mexico,  said  goods  were  found  to  be 
damaged  and  unsalable,  and  were  not  in  the  state  represented 
by  said  plaintiffs. 

"  And  this  defendant  avers,  according  to  his  information  and 
belief,  that  said  goods  were  unsound  and  unmerchantable  at 
the  time  of  sale,  and  while  in  the  possession  and  ownership  of 

D.— n.  12 
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said  plaintiffs,  and  were  not  injured  by  damage  of  the  sea,  or 
in  any  way  or  manner,  after  they  were  sold  to  said  defendant 
by  said  plaintiflfe. 

"And  this  defendant  avers,  that  immediately  upon  ascertain- 
ing the  state  in  which  said  goods  were  in  Vera  Cruz,  this  de- 
fendant gave  immediate  notice  thereof  to  said  plaintiffs;  to 
which  notice  no  answer  was  received  from  said  plaintiffs; 
whereupon  said  defendant,  for  the'  benefit  of  all  parties,  had 
said  goods  valued  by  the  proper  oflScers  in  Mexico,  and  there- 
upon, for  the  benefit  of  all  concerned,  sold. 

"  And  defendant  says,  that  said  goods  brought  the  net  price 
of  fourteen  hundred  and  six  31-100  dollars. 

"  And  defendant  thereupon  avers,  that  he  is  not  liable  to  pay 
said  note,  and  that  he  is  entitled  to  receive  from  said  plaintiffs 
his  costs  and  charges  (for  attending  to  and  selling  said  goods), 
amounting  to  three  hundred  dollars." 

A.  S.  Zevyy  for  the  defendant,  the  appellant 

I.  It  is  only  necessary  that  our  answer  should  be  in  accord- 
ance with  the  intention  and  spirit  of  the  Code,  and  its  sufficiency 
is  to  be  determined  only  by  that  Code.  (Voorhies'  Ed.,  Code, 
p.  136,  sec.  140 ;  Demurrer,  Code,  p.  152.)  And  we  must  for- 
get all  old  rules  with  regard  to  demurrer.  (3  Howard's  Spe, 
Tr.  Eep.  p.  410 ;  3  Howard's  Spe.  Tr.  Kep.  p.  280.) 

n.  Our  answer  sets  up  not  only  as  a  fact,  the  agreement  to 
submit  all  matters  in  controversy  to  Gillilan  and  Hart,  but  also 
the  final  submission,  and  an  award  under  it,  signed  by  both 
said  arbitrators,  and  also  by  one  Joseph  Stuart.  1.  It  was  too 
late  to  revoke  and  sue  after  final  submission  by  statute.  (2  E. 
6.  p.  631,  sec.  23 ;  5  Paige,  575 ;  11  Paige,  529.)  2.  It  is  no 
objection  to  the  award,  that  it  was  signed  by  Joseph  Stuart,  as 
-well  as  by  the  two  arbitrators.  (1  Hill,  p.  489 ;  1  Barbour, 
326.) 

HI.  It  is  not  necessary  to  set  out  the  terms  of  the  award* 
(Watson  on  Arbt.,  Law  Library,  vol.  43,  p.  89,  foL  134 ;  6  John 
14;  1  Hill,  32;  3  Barbour,  566 ;  7  Barbour,  431.)  1.  Or  that 
plaintiff  had  any  knowledge  or  notice  of  award.  2.  Or  that 
the  award  wba  in  pursuance  of  the  terms  of  submission.    (1 
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Cowen, .  117.)  3.  Or  that  defendant  have  compKed  with  said 
award.  (Law  Lib.,  vol.  43,  p.  152,  fol.  259.)  4.  Or  that  the 
arbitration  was  conducted  according  to  the  terms  of  the  bonds, 
&c.    5.  Or  was  setting  out  the  bonds  necessary  in  our  answer. 

IV.  Because,  on  demurrer,  all  intendments  are  in  favor  of 
the  awards  being  in  pursuance  of  the  submission.  (1  Cowen, 
117;  11  Illinois  Rep.  p.  566.) 

V.  And  even  if  the  arbitration  had  proved  ineflfectual,  it 
would  seem  that  suit  could  not  be  brought  on  the  original 
cause  of  action  until  and  unless  defendant  refused  to  join  the 
plaintiffs  in  submitting  the  case  under  the  agreement.  (Mayor 
of  New  York  v.  BuOer^  1  Barbour,  p.  325;  1  Hill,  409.) 

VI.  Our  amended  answer  avers  fully  sufficient  to  meet  the 
whole  of  the  second  ground  of  plaintiffs'  demurrer. 

Can  demur  to  answer  only  for  insufficiency  of  a  counter  claim. 
(See  Code,  Eeply,  p.  169 ;  Smith  v.  Greening,  2  Sand.  S.  0.,  p. 
702 ;  3  Code  Eep.  206.) 

3f.  S.  Bwrlock,  for  plaintiffs,  the  respondents. 

I.  As  to  the  first  branch  of  the  answer :  1.  The  terms  of 
the  bonds  should  be  set  out  so  that  the  court  can  see  whether 
their  terms  have  been  complied  with.  (Russell  on  Arbitrators 
(Law  Library,  vol.  47),  492,  and  cases  cited.)  2.  It  does  not  in 
any  way  appear,  that  the  parties  agreed  to  submit  the  matters  in 
controversy  to  Joseph  Stuart,  as  umpire.  3.  The  answer  should 
set  out  the  terms  of  the  award,  so  that  the  court  can  judge 
whether  it  is  made  in  accordance  with  the  submission,  and 
whether  it  is  such  an  award  as  would  be  a  bar  to  the  action, 
and  whether  the  parties  are  equally  bound  by  it ;  as  an  award 
is  not  a  good  plea  unless  it  appear  that  the  parties  are  equally 
bound  by  it.  (Kyd  on  Awards,  389.  Russell  on  Arbitrators 
(Law  Library,  vol.  47),  492,  and  cases  cited.)  All  the  forms  of 
pleas  of  award  to  be  found  in  the  books,  set  put  the  award  in 
full.  (Kyd  on  Awards,  465 ;  Chitty's  Pleadings,  vol.  3,  p.  927 ; 
Tillinghast's  Forms,  474;  Chitty's  Precedents,  vol.  1,  p.  220; 
Bnrriirs  Appendix,  3533;  Sandford's  S.  C.  Rep.,  405.)  4. 
The  answer  should  allege  that  the  award  was  delivered  to  the 
parties.    It  is  not  sufficient  to  allege  that  it  was  delivered  to 
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the  defendant.  Each  party  is  entitled  to  the  award.  {Pratt 
V.  Backett,  6  John.  14;  Buck  v.  Wadm(yrth^  1  Hill,  321.) 
5.  It  should  appear  that  the  award  was  made  within  the  time 
required  by  the  bonds.  (Kussell  on  Arbitrators  (Law  Library, 
vol.  47),  493,  and  the  cases  there  cited.)  6.  It  should  appear 
that  the  arbitration  was  conducted  and  submission  had  pursuant 
to  the  terms  of  the  bond.  It  is  not  sufficient  to  aver  that  it 
was  duly  made.  (Russell  on  Arbitrators,  492,  and  cases  cited.) 
7.  It  should  appear  that  the  award  extends  to  the  whole  cause 
of  action,  otherwise  it  is  not  a  good  plea  to  the  action.  (Kyd 
on  Awards,  384 ;  ClapcoU  v.  2?6wy,  1  Ld.  Raym.  612 ;  Jack- 
son  V.  Ambler  J  14  John.  96  ;  Eussell  on  Arbitrators,  503.)  8. 
It  should  appear  that  the  defendant  has  performed  the  award. 
(Russell  on  Arbitrators,  603 ;  AUen  v.  MUnerj  2  Tyrwhitt, 
113  ;  Brazil  v.  Jsham^  N.  Y.  Common  Pleas,  Nov., 
1852.) 

n.  As  to  the  second  branch  of  the  answer :  1.  It  should 
appear  to  what  amount  the  goods  mentioned  in  the  answer 
were  damaged,  and  what  amount  the  defendant  seeks  to  have 
deducted  on  account  of  such  damage.  2.  It  should  appear  by 
what  officers'  the  goods  were  valued  in  Mexico,  and  by  whose 
direction  they  were  so  valued,  and  whether  the  plaintife  con- 
sented to,  or  had  any  notice  of  such  valuation.  3.  It  should 
appear  in  what  manner  the  goods  were  sold,  and  that  the  sum 
the  goods  brought  at  the  alleged  sale  was  their  full  value  at  the 
time  of  their  purchase  from  the  plaintiffs,  and  that  the  plain- 
tiffs consented  to,  and  had  due  notice  of  the  time  and  place  of 
sale. 

By  the  Oouet.  Duer,  J. — ^The  answer  is  manifestly  bad  in, 
both  its  branches.  The  Code  has,  indeed,  abolished  all  tech- 
nical rules  of  pleading,  but  it  has  not  abolished  those  which 
are  dictated  by  good  sense,  and  are  necessary  to  be  observed 
in  order  to  carfy  into  effect  its  own  provisions.  It  requires 
that  the  answer  shall  set  forth  "  the  facts  constituting  a  defence-" 
The  facts,  therefore,  which  are  relied  on  must  be  set  forth  at 
least  with  so  much  certaiijty  as  to  enable  the  court  to  say,  that 
admitting  them  to  be  true,  they  constitute  a  bar  to  the  plaintiSs' 
recovery.    All  the  facts  set  forth  in  this  answer  may  be  true 
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exactly  as  they  are  alleged,  and  jet  the  plaintiff  «^be  entitled 
to  recover. 

The  first  branch  of  the  answer  avers  that  the  parties  sub- 
mitted all  matters  in  controversy  relative  to  the  note  in  suit  to 
certain  persons  as  arbitrators,  that  after  the  final  submission  of 
these  matters  upon  a  hearing  of  the  parties,  the  arbitrators 
made  and  published  an  award,  and  that  their  power  as  arbitra- 
tors was  not  revoked  prior  to  such  final  submission,  all  which 
may  be  true,  and  yet  the  award  be  on  its  face  a  nullity,  or  if 
valid  on  its  £eice,  the  power  of  the  arbitrators  before  it  was 
made,  may  have  ceased  to  exist 

It  may  not  be  necessary  to  set  forth  the  terms  of  an  award 
which  is  relied  on  as  a  defence,  but  it  is  necessary  to  set  forth 
its  substance,  so  that  the  court  may  be  able  to  say  that,  if  such 
an  award  was  made,  the  action  is  barred.  Here  nothing  is 
stated  but  the  fact  of  an  award  which  may  not  have  followed 
the  submission,  or  not  have  been  made  within  the  time  limited 
by  the  submission,  or  may  by  its  terms  have  directed  or  per- 
mitted the  plaintiffs  to  prosecute  this  very  action. 

The  averment  that  the  power  of  the  arbitrators  was  not 
revoked  prior  to  the  final  submission  admits  by  implicatioti 
that  it  was  revoked  before  the  award  was  made,  and  we  incline 
to  think  is  founded  upon  an  erroneous  interpretation  of  the 
Statute.  The  provision  in  the  Bevised  Statutes,  which  declares 
that  ^^  neither  party  shall  have  power  to  revoke  the  powers  of 
the  arbitrators  after  the  cause  shall  have  been  finally  submitted 
to  them  upon  a  hearing  of  the  parties  for  their  decision"  (2  K. 
S.,  p.  544,  §  28),  has  been  held  by  Chancellor  Walworth  to  be 
general,  but  we  think  it  may  be  reasonably  doubted  whether 
it  ought  not  to  be  construed  as  referring  exclusively  to  those 
arbitrations,  which  the  statute  professes  to  regulate,  leaving, 
in  respect  to  other  arbitrations,  the  rule  of  the  common  law 
unchanged,  namely,  that  the  powers  of  the  arbitrators  may  be 
revoked  at  any  time  before  they  have  made  their  award.  It  is 
not  necessary,  however,  to  decide  this  question,  nor  are  we  to 
be  understood  as  deciding  it.  It  is  enough  that  the  complaint 
does  not  show  affirmatively  that  an  award  has  been  made 
which  is  a  bar  to  the  action. 

It  is  not  to  be  inferred  from  what  we  have  said  that  either 
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in  a  complaint,  where  the  action  is  brought  upon  an  award,  or 
in  an  answer  where  an  award  -  is  set  up  as  a  defence,  it  is 
necessary  to  negative  a  revocation  of  the  powers  of  the  arbi- 
trators. As  the  proof  of  such  a  revocation  plainly  rests  upon 
the  opposite  party,  so  must  also  its  averment. 

Next,  as  to  the  second  defence.  The  goods  sold  by  the 
plaintiffs  to  the  defendant  and  which  it  is  alleged  were  the 
consideration  for  the  note  in  suit,  may  have  been  unsound  and 
unmerchantable  at  the  time  of  the  sale,  but  unless  there  was  a 
waiTanty,  or  fraud  in  the  sale,  the  defendant  is  not,  for  that 
reason,  entitled  to  any  deduction  from  the  price ;  and  as  we 
read  the  answer,  neither  a  warranty,  nor  fraud  is  alleged.  It  is 
indeed  averred  that  the  goods  were  sold  by  sample,  but 
according  to  the  recent  decisions  in  the  Court  of  Appeals,  a  sale 
by  sample  is  not  a  sale  by  warranty,  unless  there  was  a  positive 
agreement  that  the  bulk  of  the  goods  should  correspond  with 
the  sample.  As  such  an  agreement  is  necessary  to  be  proved, 
it  is  also  necessary  to  be  averred. 

So  the  answer  also  alleges  that  the  goods  were  not  in  the 
state  represented  by  the  plaintiffs,  but  it  does  not  state  what 
the  representations  made  by  the  plaintiffs  were,  or  that  they 
knew  them  to  be  false ;  there  is  therefore  no  allegation  of 
fraud. 

There  are  other  objections  to  the  answer  which  were  urged 
by  the  counsel  for  the  plaintiffs,  but,  without  expressing  any 
opinion  as  to  their  suflSciency,  we  prefer  to  place  our  judgment 
upon  those  which  we  have  stated. 

The  order  allowing  the  demurrer  is  affirmed  with  costs,  with 
the  usual  liberty  to  the  defendant  to  amend. 


James  B.  MtJRRAY  v.  Delia  Shave. 

tn  March,  1851,  the  plaintiff  leased  to  the  defendant  a  house  in  the  city  of  Nev 
York,  for  the  term  of  one  year  from  the  Ist  of  May  following,  at  a  rent,  pay- 
able quarterly,  of  $750.  In  April,  the  defendant  being  desirous  to  gi^e  up 
her  lease,  made  known  her  wishes  to  the  plaintiff  who  then  entered  into  a 
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new  agreement,  in  writing,  with  a  Mn.  K.,  by  which  the  latter  a«8amed  the 
lease,  bound  herself  to  perform  all  its  covenants,  and  to  pay  the  rent  reserved 
monthly  in  advance.  Mrs.  K.  entered  into  possession,  under  this  agreement, 
and  paid  the  accruing  rent  to  the  plaintiff,  with  the  exception  of  the  lakt 

.     quarter's. 

To  Recover  the  balance,  the  plaintiff  brought  this  action,  claiming  that  the  de- 
fendant was  liable  for  its  payment  under  the  original  lease. 

Held,  that  the  new  agreement  between  the  plaintiff  and  Mrs.  E.  operated  in  law 
to  discharge  the  defendant  from  tlie  covenants  of  her  lease,  and  was  a  virtual 
acceptance  by  him  of  the  surrender  which  she  then  offered  to  make^ 
(Before  Duer  &  Campbkl^  JJ.) 
Apnl  27 ;  April  28,  1868. 

This  was  an  action  to  recover  a  balance  of  the  annual  rent 
of  premises  in  the  city  of  New  York,  alleged  to  be  in  arrear. 

The  complaint  set  forth  that  the  defendant,  on  or  about  the 
3d  day  of  March,  1851,  by  an  agreement  in  writing,  hired  and 
took  from  the  plaintiff  the  dwelling-house,  known  as  Ko.  85 
St.  Mark's  Place,  for  the  term  of  one  year,  at  the  yearly  rent 
of  $750,  payable  quarterly  in  advance,  together  with  the  water 
tax,  and  averred  that  the  defendant  had  not  paid  the  said 
rent  in  full,  but  that  there  was  still  due  and  owing  to  the 
plaintiff  on  account  thereof  the  sum  of  $282,  for  which  sum, 
with  interest  from  the  1st  of  May,  1852,  judgment  was  de- 
manded. 

The  defence  set  up  in  the  answer  was,  that,  on  or  about  the 
20th  of  April,  1851,  an  agreement  was  made  between  the 
plaintiff  and  one  Mary  Kent,  with  the  assent  of  the  defendant, 
whereby  the  said  Mary  Kent  was  substituted  in  the  place  and 
stead  of  the  defendant,  as  tenant  to  the  plaintiff  of  the  premises 
mentioned  in  the  complaint,  for  the  same  term  and  at  the  same 
rent ;  whereby  the  agreement  in  the  complaint  mentioned,  in 
respect  to  the  liability  of  the  defendant  for  the  rent  therein 
reserved,  was  wholly  annulled. 

Tlie  action  was  tried  before  Mr.  Chief  Justice  Oakley  and  a 
jury,  on  the  6th  day  of  December,  1852. 

The  execution  of  the  agreement  being  admitted  in  the  an- 
swer, the  plaintiff  produced  and  read  the  same  in  evidence. 
The  agreement  is  in  the  words  following : — 

^^  This  is  to  certify,  that  I  have  hired  and  taken  fn>m  James 
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« 

B.  Murray,  the  dwelling-house  known  as  No.  85  St.  Mark's 
Place,  corner  of  First  Avenue,  for  the  sole  use  and  purpose  of 
a  private  dwelling-house,  for  the  tenii  of  one  year,  to  commence 
the  first  day  of  May,  one  thousand  eight  hundred  and  fifty-one, 
at  the  yearly  rent  of  seven  hundred  and  fifty  dollars  ($750), 
payable  quarterly  in  advance,  together  with  the  water-tax; 
and  I  engage  not  to  let  nor  under-let  the  said  premises,  in 
whole  nor  in  part,  nor  occupy  the  same  for  any  business  other 
than  above  stated,  or  deemed  extra-hazardous  on  account  of 
fire,  without  the  written  consent  of  James  B.  Murray,  his  heirs 
and  assigns,  firat  had  and  obtained,  under  penalty,  at  the  option 
of  said  Murray,  his  heirs  and  assigns,  of  forfeiture  and  dama- 
ges in  the  amount  of  at  least  one  year's  rent. 

"  And  I  do  hereby  promise  to  make  punctual  payment  of  the 
rent,  in  manner  aforesaid,  and  quit  and  surrender  the  premises 
at  the  expiration  of  the  said  term,  in  as  good  state  and  condi- 
tion as  reasonable  use  and  wear  thereof  will  permit,  damages 
by  the  elements  excepted.  And  if  the  rent  reserved  herein  is 
not  paid  according  to  the  conditions  above  named,  or  if  the 
other  agreements,  or  any  of  them,  are  not  fulfilled,  I  hereby 
agree  that  said  James  B.  Murray,  his  heirs  or  assigns,  may,  at 
his  or  their  option,  re-enter  npon  and  re-possess  said  premises 
and  annul  this  lease. 

''  Given  under  my  hand  and  seal,  this  third  day  of  March, 
1851. 

"Delia.  Shave.'* 
(Witness,)        "John  B.  Mukrat.** 

The  plaintiflF  therenpon  rested  his  case. 

The  defendant's  counsel  then  called  as  a  witness,  Mrs.  ilary 
Ann  Kerd^  who  was  sworn,  and  testified  as  follows :  I  occupied 
the  premises  in  question,  No.  85  St.  Mark's  Place,  from  the  1st 
day  of  May,  1851,  to  the  1st  day  of  May,  1852.  I  hired  them 
from  Mr.  John  B.  Murray.  (Plain tiif's  counsel  admits  said 
Murray  was  the  agent  of  the  plaintiflf.)  I  hired  the  premises 
prior  to  the  1st  of  May.  At  the  time  I  hired  them  I  knew  Mrs. 
Shave  had  previously  taken  them.  I  told  Mr.  Murray  if  Mrs. 
Shave  gave  up  the  premises  I  would  take  tliem,  and  after  that 
I  did  take  them,  and  at  the  time  I  took  them,  I  paid  a  portion 
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of  the  rent  in  advance.  There  was  an  agreement  in  writing  on 
one  side,  between  Mr.  Murray  and  me ;  that  is,  I  gave  him 
one,  and  he  promised  me  one,  but  he  never  gave  it  to  me. 

The  defendant's  counsel  here  asks  for  the  production  of  the 
agreement  testified  to  by  the  witness,  and  it  is  produced,  en- 
dorsed on  the  agreement  of  letting  to  the  defendant.  It  is  as 
follows : — 

"  In  consideration  of  one  dollar  to  me  this  day  paid  by  James 
B.  Murray,  the  receipt  whereof  I  hereby  acknowledge,  I  here- 
by assume  the  within  lease,  and  agree  to  pay  the  rent  of  the 
said  house  monthly  in  advance,  viz.  the  sum  of  sixty-two  dol- 
lars fifty  cents,  on  the  first  day  of  each  and  every  month,  and 
the  water  rent  when  due.  And  I  further  agree  to  perform  all 
and  every  of  the  covenants  therein  contained,  with  the  sole 
change  of  paying  the  rent  monthly  in  advance,  instead  of  quar- 
terly in  advance. 

«  Mary  A.  Kent." 

Dated  New  York,  April  24, 1851. 
(Witness,) . 

Being  cross-examined,  the  witness  says :  I  took  three  or  four 
receipts  from  Mr.  John  B.  Murray,  and  two  from  his  younger 
brother.  Mr.  Murray  afterwards  called  upon  me  and  took  all 
those  receipts,  and  gave  me  a  general  receipt  in  lieu  of  the 
others.  Being  asked  to  produce  that  receipt,  she  says:  It  is  at 
my  home,  at  New  Rochelle. 

Being  further  directly  examined,  she  says :  When  these  re- 
ceipts were  taken,  Mr.  Murray  said  he  would  giye  me  a  gene- 
ral receipt  in  full. 

Being  further  cross-examined,  she  says :  Those  receipts  were 
signed  by  Mr.  Murray  on  account  of  rent  received  from  me. 

The  defendant's  counsel  here  rested  the  case  on  his  part,  and 
insisted  to  the  court  that  tlie  agreement  between  the  plaintiff 
and  the  witness,  Mrs.  Kent,  was  a  virtual  surrender  of  the 
agreement  between  the  plaintiff  and  the  defendant,  and  that 
the  complaint  should  be  dismissed.  The  court  said  that  it 
would  reserve  that  question,  and  refused  to  dismiss  the  com- 
plaint   Whereupon  the  counsel  for  the  defendant  excepted. 
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The  plaintiff's  counsel  then  called  as  a  witness, 
John  B,  Murray^  who  was  sworn,  and  testified  as  follows : 
I  am  the  agent  of  the  plaintiff,  and  in  that  capacity  rented  the 
premises  in  question  to  the  defendant,  on  the  3d  of  March, 
1851.  On  the  24th  of  April  Dr.  Ilanners  called  on  me,  and 
said  Mrs.  Kent  wished  to  see  me.  I  saw  Mrs.  Kent,  made  the 
agreement  with  her,  and  she  paid  me  part  of  the  rent.  I  gave 
her  a  receipt  The  receipt  is  produced  by  witness,  and  is  as 
follows : — 

"New  York,  April  M,  1851. 
"  Keceived  from  Mrs.  Mary  Ann  Kent,  sixty -two  tVV  dollars, 
for  one  month's  rent  in  advance,  from  1st  May  next,  of  house 
No.  85  St.  Mark's  Place,  under  lease  of  said  house  to  Mrs. 
Delia  Shave,  dated  March  3d,  1851,  which  lease  Mrs.  Kent  has 
assumed  to  pay  hereafter  (at  the  request  of  Mrs.  Shave),  month- 
ly, in  advance.  And  all  future  receipts  in  her  name  will  be  to 
the  same  effect,  and  without  prejudice  to  the  terms  of  the  lease. 

"James  B.  Mukray, 
"  $62AV.  "  Per  John  B.  Mubray." 

My  understanding  of  the  matter  wto,  that  Mrs.  Kent  was  to 
be  paymaster  for  the  defendant.  All  the  subsequent  receipts 
were  made  in  Mrs.  Shave's  name. 

Being  cross-examined,  the  witness  said :  Dr.  Hanners  told 
me  that  Mrs.  Kent  wished  to  take  the  house  instead  of  the  de- 
fendant. I  told  him  that  I  could  not  change  the  tenant.  I  told 
Mrs.  Shave  that  I  would  not  make  any  change.  I  had  no  con- 
versatioii  with  Dr.  Hanners  on  the  subject  of  his  becoming  se- 
curity for  Mrs.  Kent,  as  I  recollect.  Dr.  Hanners  said  that 
Mrs.  Kent  wanted  to  take  the  premises.  I  was  satisfied  that 
the  defendant  was  responsible.  When  Mrs.  Kent  paid  me  she 
wanted  the  receipts  in  her  name  alone,  without  reference  to 
Mrs.  Shave.  I  refused  to  give  her  any  other.  I  don't  know 
tliat  she  expressed  any  objection  except  to  the  first. 

The  plaintiff's  counsel  here  rested  the  case  on  his  part 

Tlie  defendant's  counsel  then  called  as  a  witness,  Dr.  Oeorgs 
M.  Hanners^  who  was  sworn,  and  testified  as  follows :  I  called 
on  Mr.  Murray,  the  last  witness,  at  the  request  of  Mrs.  Kent, 
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pri«)r  to  May,  1851,  and  asked  him  to  transfer  the  lease  of  the 
premises  to  Mrs.  Kent.  He  said  that  belonged  to  his  father  to 
do,  and  he  would  see  him.  I  told  him  Mrs.  Shave  was  sick, 
and  wanted  to  give  up  the  agreement.  He  asked  me  if  Mrs. 
Kent  was  responsible,  and  if  I  would  go  security  for  her.  I 
told  him  she  had  not  asked  me. 

Tlie  defendant's  counsel  recalled 

Mrs.  Kent^  who  further  testified,  as  follows :  1  objected  to 
the  form  of  all  the  receipts  given  me,  and  sent  one  back  by  the 
boy  Mr.  Murray  sent  with  it. 

The  testimony  here  closed,  and  the  defendant's  counsel  again 
insisted  to  the  court,  that  the  agreement  between  the  plaintiflF 
and  Mrs.  Kent  was  a  conclusive  bar  to  the  action.  The  court 
said  it  would  reserve  that  question,  and  instructed  the  jury, 
that  if  they  found,  aside  from  the  agreement,  that  there  was  an 
actual  agreement  to  substitute  Mrs.  Kent,  as  tenant,  in  lieu  of 
the  defendant,  and  she  took  possession  under  such  an  agree- 
ment, then  they  should  find  their  verdict  for  the  defendant, 
otherwise  for  the  plaintiflF. 

The  jury  found  a  verdict  for  the  plaintiflF,  subject  to  the 
opinion  of  the  court  at  general  term,  as  to  the  legal  eflFect  of 
the  written  agreement  in  evidence,  with  the  right  to  order  a 
judgment  for  the  defendant. 

J,  Z.  Mason  argued  for  the  plaintiflF  upon  the  following  points. 

I.  The  jury  have  found  that  there  was  no  actual  agreement 
to  substitute  Mrs.  Kent  in  lieu  of  the  defendant  as  tenant,  or, 
in  other  words,  that  it  was  the  intention  of  the  parties,  that, 
notwithstanding  the  covenant  of  Mrs.  Kent,  the  original  con- 
tract with  Mrs.  Shave  should  continue  in  full  force. 

II.  If  then  the  original  agreement  is  superseded,  and  Mrs. 
Shave  discharged,  it  is  because  a  construction  is  put  upon  the 
writing  executed  by  Mrs.  Kent  directly  contrary  to  the  inten- 
tion of  the  parties. 

in.  In  giving  a  construction  to  the  instrument,  the  court 
will  confine  itself  to  its  terms,  and  see  what  they  necessarily 
import — and  will  not  use  it  as  evidence  from  which  a  surrender 
may  be  inferred.     The  question  presented  is,  not  what  may 
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be  inferred  to  have  occurred  previous  to  the  execution  of  the 
instrument,  and  to  have  given  rise  to  its  execution,  but,  what 
is  the  legal  eflfect  of  the  language  employed? 

IV.  Such  a  construction  will  not  be  given  to  it  as  willMefeat 
the  actual  intention  of  the  parties,  unless  any  other  construction 
is  impossible,  consistently  with  its  plain  and  obvious  meaning. 

V.  The  instrument  executed  by  Mrs.  Kent  is  not,  in  terms, 
a  cancellation  or  surrender  of  the  original  contract,  or  a  dis- 
charge of  Mrs.  Shave  from  liability,  or  a  letting  of  the  premises 
to  Mrs.  Kent,  or  a  substitution  of  her  in  place  of  Mrs.  Shave ; 
nor  is  it  in  terms  any  one  of  these,  but  simply  a  promise  by 
Mrs.  Kent,  endorsed  on  the  original  contract,  to  pay  the  rent 
reserved  in  that  contract,  which  is  thereby  recognised  as  a 
subsisting  and  uncancelled^  instrument. 

VI.  If  then  this  instrument  has  the  eflfect  of  releasing  Mrs. 
Shave,  it  must  be  because  the  simple  feet  of  taking  from  Mrs. 
Kent,  who  enters  into  possession  of  the  premises,  an  obligation 
to  pay  the  rent,  is,  of  itself,^a  surrender  of  the  original  tenancy. 

VII.  But  it  is  well  settled  that  acceptance  by  a  lessor  of 
rents,  from  an  assignee  of  the  lessee,  does  not  discharge  the 
original  liability  of  the  lessee  for  any  rent  remaining  unpaid ; 
he  is  still  liable  to  be  sued  in  covenant.  {Jackson  v.  Brovmson^ 
7  J.  E.  227;  Thursly  v.  Pkmt,  1  Saund.  237;  Archbold, 
Landl.  &  Ten.,  p.  35.) 

VnL  It  is  impossible  then  that  the  mere  promise  or  engage- 
ment, by  a  person  entering  into  the  possession  of  the  premises, 
to  pay  the  rent,  can  be  construed  to  be  a  surrender  of  the 
original  contract.  The  natural  inference,  from  the  fact  of  the 
instrument  being  endorsed  on  the  original  contract,  is,  that  it 
was  intended  to  be  continued,  and  that  the  promise  by  Mrs. 
Kent  was  in  consideration  of  the  consent  to  the  assignment. 
The  terms  of  the  instrument  are  more  in  accordance  with  the 
idea  of  an  assignment  by  Mrs.  Shave  to  Mrs.  Kent,  than  of  a 
surrender  to  the  plaintiflf. 

M,  Ooodmcm  for  the  defendant  covkJbra — 

I.  The  agreement  of  letting  to  Mrs.  Kent  implies  a  release  or 
surrender  of  the  agreement  with  the  defendant     It  is  a  &ui> 
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render  by  operation  of  law.  This  implication  or  presumption 
of  law  arises  from  the  face  and  tenor  of  the  instruments,  and 
no  other  presumption  can  be  supported  therefrom.  (2  Roll. 
Abr.  495,  L.  41 ;  Jacknon  v.  Gardner^  8  Johns.  394 ;  Stone  v. 
Whiting,  2  Stark.  233 ;  Sparrow  v.  BawkeSj  2  Esp.  N.  P.  C. 
605 ;  Bailey  v.  Delaplaine,  1  Sandford  R  5.) 

II.  Coupling  the  acts  of  the  parties  with  the  agreements,  the 
presumption  cannot  be  rebutted.  {Thomas  v.  Cookj  2  B.  & 
A.  119;  Smith  v.  Mver,  2  Barbour  S.  C.  R.  180;  Watts  v. 
Atcheson,  3  Bing.  462  ;  Smith^y.  MapUlach,  1  T.  R.  441.) 

ni.  The  terms  of  the  written  instruments  could  not  be 
varied  by  parol  evidence.  The  presumption  of  law  is  raised 
from  the  instruments  themselves,  and  the  acts  of  the  parties. 

IV.  The  evidence  of  the  plaintiff's  agent,  even  if  admissible, 
is  merely  as  "  to  his  understanding  of  the  matter,"  and  this 
understanding  is  in  direct  conflict  with  the  written  instruments, 
the  acts  of  the  parties,  and  the  understanding  of  all  the  other 
parties  and  witi\^es.  There  is  no  evidence  that  the  defendant 
assented  to  the  arrangement  This  assent  was  dependent  upon 
her  release. 

Y.  The  verdict  rendered  in  the  action  should  be  set  aside, 
and  judgment  given  for  the  defendant,  dismissing  the  com- 
plaint with  costs. 

By  the  Coubt.  Dueb,  J. — ^It  is  quite  certain  that  Mrs.  Kent 
did  not  enter  into  the  possession  of  the  demised  premises  either 
as  the  assignee  or  sub-tenant  of  the  defendant,  yet,  unless  she 
held  the  possession  in  one  or  otiier  of  these  characters,  there  is 
no  principle  of  law  or  equity  upon  which  the  defendant  can  be 
made  responsible  for  her  acts  or  default.  The  entry  of  Mrs. 
Kent  was  not  under  the  original  lease,  and  there  was  no  con- 
tract between  her  and  the  defendant,  xmder  which  such  an 
entry  could  be  justified.  Her  entry  was,  as  the  immediate 
tenant  of  the  plaintiff,  under  a  new  agreement,  varying  ma- 
terially from  the  original  lease,  which,  in  the  exercise  of  his 
own  discretion,  he  chose  to  make  with  her.  To  this  agreement 
the  defendant  was  in  no  sense  a  party,  nor  does  it  appear  that 
she  had  any  knowledge  of  its  terms  or  existence.  She  was 
willing  that  Mrs.  £ent  should  be  substituted  in  her  place  as  the 
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lessee,  but  the  admission  of  Mrs.  Kent  into  the  possession  was 
not  her  act,  nor  under  any  title  obtained  from  her,  but  was 
solely  the  act  of  the  plaintiff,  under  a  title  derived  imme- 
diately from  him. 

Upon  the  question  of  law,  therefore,  reserved  upon  the  trial, 
our  opinion  is  clearly  in  favor  of  the  defendant.  We  do  not  at 
all  doubt  that  the  new  agreement  between  the  plaintiff  and 
Mrs.  Kent  operated,  in  law,  to  discharge  the  defendant  wholly 
from  the  covenants  of  the  lease,  and  was  virtually  an  accept- 
ance by  him  of  the  surrender,  which,  by  offering  Mrs.  Kent  as 
her  substitute,  she  requested  to  make.  We  attach  no  import- 
ance to  the  terms  of  the  receipts  for  rent  which  the  plaintiff 
gave  to  Mrs.  Kent ;  they  are  evidence  only  that  he  wished  to 
do  what  the  law  would  not  permit,  bind  Mrs.  Kent  by  a  new 
lease,  and  at  the  same  time  hold  the  defendant  liable  upon  the 
old.  He  could  not  by  his  own  act,  without  the  assent  of  the 
defendant,  alter  the  nature  of  his  agreement  with  Mrs.  Kent, 
nor  vary  its  legal  effect  The  defendant  had  a  right  to  deter- 
mine for  herself  whether  she  would  be  responsible  for  the  per- 
formance by  Mrs.  Kent  of  the  covenants  of  the  lease,  and  the 
only  proper  evidence  that  she  meant  to  be  thus  responsible 
was,  an  assignment  of  the  lease  or  a  letting  of  the  premises  to 
Mrs.  Kent,  as  her  own  tenant.  As  the  plaintiff,  without  this 
evidence,  chose  to  admit  Mrs.  Kent  into  the  possession,  he 
could  not  release  himself,  nor  can  we  relieve  him,  from  the 
legal  consequences  of  his  act. 

We  think  that  the  equity  of  this  case  corresponds  vrith  its 
law.  It  is  clear  from  the  testimony  of  Dr.  Hanuers,  that  the 
defendant  meant  to  give  up  the  lease  entirely,  and  requested 
to  be  discharged  by  the  substitution  of  Mrs.  Kent  as  the  imme- 
diate tenant.  These  facts  were  knpwn  to  the  agent  of  the 
plaintiff,  and  if,  with  this  knowledge,  he  meant  to  retain  the 
liability  of  the  defendant  upon  the  covenants  in  the  lease,  he 
was  bound  in  good  faith  to  give  her  immediate  notice  that  such 
was  his  intention.  In  the  absence  of  this  notice  she  had  the 
right  to  believe  that  Mrs.  Kent  was  let  into  the  possession  in 
compliance  with  her  request,  and  in  conformity  to  its  terms, 
and  to  give  a  different  construction  now  to  the  acts  and  con- 
duct of  the  parties,  would  be  to  give  our  sanction  to  what  a 


NEW  TOEK— MAY,  1853.  191 

Hood  V.  The  Manhattan  Fire  Ina^  Co* 

court  of  equity  would  hold  to  be  a  fraud.  We  do  not  tliink 
that  the  rights  of  the  plaintiff  are  at  all  affected  by  the  finding 
of  the  jury,  which  we  construe  as  only  meaning  that  there  was 
no  agreement  between  the  plaintiff  and  defendant  for  the  sub- 
stitution as  tenant  of  Mrs.  Kent,  independent  of  that  which  the 
law  would  infer  from  his  agreement  with  the  latter. 

The  verdict  for  the  plaintiff  is  set  aside,  and  a  verdict  and 
judgment  thereon  must  be  entered  for  the  defendant  with 
costs. 


James  M.  Hood,  Respondent,  v.  The  IVfANHATrAy  Fnes 
iNSTJBuiNOE  Company,  Appellant. 

By  the  terms  of  a  policy  of  iiiBiirance,  against  fire,  the  sabject-matter  insured  was 
described  as  a  '*  barque  (on*  the  stocks  near  said  ship^  building  for,"  dc,  "  with 
priyilege  to  build  another  vessel  alongside,"  '*in  a  ship-yard,  on  the  west  side 
of  Taunton  River,  Massachusetts." 

Jldd^  that  the  policy  not  only  covered  so  much  of  the  contemplated  barque  as 
was  actually  on  the  stocks^  but  also  such  parts  of  the  framework  being  in  the 
ship-yard,  as  had  been  so  far  wrought^  with  the  design  to  make  them  a  part 
of  the  contemplated  barque,  as  to  be  in  a  condition  to  be  framed,  and  actually 
incorporated  into  the  parts  on  the  stocks,  and  which  were  in  the  proper  place 
to  be  conveniently  applied  to  that  use,  and  which,  by  reason  of  being  so 
wrought  and  fitted,  were  substantially  valueless  for  any  other  purpose. 
(Before  Oaklet,  Ch.J.,  Campbell  and  Bobwobth,  J.J.) 
April  6;  May  14. 

Tms  came  before  the  General  Term,  on  an  appeal  from  a 
judgment  at  Special  Term,  and  involves  the  question  of  the 
proper  construction  of  that  part  of  the  policy  of  insurance 
which  describes  the  subject-matter  insured.  By  a  policy  dated 
September  8, 1849,  the  defendant  insured  James  M.  Hood  & 
Co.  against  loss  or  damage  by  fire  to  the  amount  of  $7,500, 
*'  on  a  ship  on  the  stocks  in  It  ship-yard,  on  the  west  side  ci 
Taunton  Kiver,  in  Somerset,  Massachusetts,"  from  the  first  of 
the  said  September  to  the  first  of  the  following  November. 

On  or  abou6  the  20th  of  September,  1849,  by  mutual  agree- 
ment between  the  parties  to  the  policy,  it  was  made  to  apply 
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to  a  barque  then  being  erected  bn  the  stocks  near  the  said 
ship,  and  tlie  following  memorandum  of  such  agreement  was, 
by  the  defendant,  inserted  in  a  blank  in  the  policy,  left  imme- 
diately after  the  description  of  the  subject  insured,  and  left  in 
the  printed  form  for  the  description  of  the  subject  insured,  that 
is  to  say : 

"  September  20,  '49.  This  insurance  is  transferred  to  cover 
barque  (on  the  stocks  near  said  ship)  building  for  Howes,  God- 
frey &  Co.,  with  privilege  to  build  another  vessel  alongside.'' 

The  complaint  alleged  the  foregoing  facts,  and  a  loss  by  fire 
occurring  on  the  17th  of  October,  1849,  to  the  extent  of  $2,500, 
and  averred  that  *^  the  said  loss  and  dan^age  was  by  the  damage 
by  fire  to  the  frame  of  the  said  barque  then  alongside  thereof, 
in  the  place  described  in  the  said  policy,  and  cut,  fitted, 
adapted,  and  intended  for  the  said  barque,  and,  in  fact,  apper- 
taining thereto,  and  part  thereof."  It  then  proceeded  to  state, 
that  notice  of  the  loss  was  given,  and  a  particular  account  of 
the  loss  and  damage  was  delivered  to  the  defendant,  with  the 
proper  proo&,  and  that  subsequently  thereto,  all  the  property 
and  assets  of  the  firm  of  James  M.  Hood  &  Co.  were  assigned 
to  the  plaintiff,  non-payment  of,  and  refusal  to  pay  the  loss. 

The  answer,  among  other  things,  denied  ''that  within  the 
time  insured  by  said  policy,  a  loss  by  fire,  within  the  descrip- 
tion of  fire  assumed  in  the  policy,  happened  to  the  said  barque 
so  insured  by  the  said  policy,  and  ihen  on  the  stocks  in  the 
ship-yard,  in  said  policy  mentioned,  to  the  amount  specified  in 
said  complaint,  or  to  any  amount." 

''  And  these  defendants,  on  information  and  belief  allege, 
that  such  timbers,  plank,  boards  or  lumber,  if  any,  were  in 
separate  pieces,  and  were  not,  nor  was  any  part  thereof,  at  the 
time  of  the  alleged  damage  or  diestruction  diereof  aforesaid,  or 
at  any  time  previously^  actually  set  up  and  upon  the  said 
stocks,  in  said  ship-yard,  or  worked,  or  built,  or  incorporated 
in  the  said  barque,  then  on  the  stocks  in  said  yard,  nor  could 
the  same,  at  the  time  of  said  fire,  have  been  so  incorporated 
in  said  barque,  until  they  had  been  moved,  raised,  or  trans- 
ported from  the  place  where  they  then  were,  and  certain  worjp 
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and  labor  had  been  done  to  conniect  them  with,  and  to  bnild 
them  into  the  said  barque." 

The  fire  of  the  17th  of  October,  '^  broke  out  inside  of  a  ship 
which  was  on  the  stocks  and  nearly  completed,  and  the  keel 
of  which  was  about  sixty  feet  north  from  the  keel  of  the 
barque  ;  it  burned  up  the  ship,  and  the  frame  of  the  barque. 
At  that  time  the  keel  was  blocked,  and  in  its  place  for  the 
barque ;  some  part  of  the  frame  was  on  the  south  side  of  the 
keel,  some  part  on  the  north  side  of  it ;  a  part  was  north  of  the 
ship ;  a  part  of  the  frame  was  moulded,  hewn  and  bevelled ; 
some  of  it  had  been  actually  laid  across  the  keel,  and  fastened 
to  it.  The  whole  frame  was  in  the  yard,  and  two-thirds  or 
three-quarters  were  moulded ;  there  was  no  other  part  of  the 
frame  hewn  and  moulded;  the  stem-frame  and  stem-frame 
were  alongside,  and  had  been  fastened  together,  and  ready  to 
be  put  up  ;  the  rest  was  all  ready  to  be  put  up  ;  it  was  not 
framed,  but  ready  for  framing ;  this  timber  was  so  cut  as  to 
supply  this  vessel  and  no  other,  and  was  useless  for  any  other 
purpose.  Three  hundred  and  sixty-two  sticks,  which  would 
have  made  forty-four  frames,  and  which  were  ready  for  fram- 
ing, were  burned;  the  stem  and  the  stem-frame  were  not 
burned.  *  *  *  None  of  these  three  hundred  and  sixty-two 
sticks  had  been  put  into  frames,  but  they  were  ready  therefor. 
*  *  *  The  frames  could  not  have  been  placed  on  this 
barque  until  after  they  were  put  together ;  nothing  was  needed 
to  be  done,  but  to  put  them  together,  and  put  them  up ;  they 
were  not  to  be  fastened  by  bolts  to  the  keel,  they  were  to  be 
shoved  between  the  keel  and  kelson."  . 

The  principal  question  arising  upon  this  evidence  being 
simply  the  -question,  whether  the  property  damaged  by  the 
fire  was  covered  by  the  policy,  the  judge,  at  the  trial,  di-* 
rected  the  jury  to  find  a  verdict  in  favor  of  the  plaintiff  for  the 
amount  of  the  loss  proved,  to  which  charge  the  defendant  ex- 
cepted. The  jury  found  a  verdict  for  $2,869.44,  on  which 
judgment  was  entered,  and  from  that  judgment  the  defendant 
appealed. 

M.  8.  BidweU^  for  appellant,  made  and  argued  the  following 
points. 

P.— n.  13 
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I.  The  judge  did  not  leave  to  the  jury  any  question  what- 
ever; He  did  not,  for  instance,  leave  to  them  the  question, 
whether,  as  a  matter  of  fact,  these  sticks,  destroyed  by  the  fire, 
constituted  the  barque  or  a  part  of  the  barque  insured ;  nor 
whether,  as  a  matter  of  fact,  they  were  "  lumber  or  building 
materials"  mentioned  in  the  subsequent  insurance;  but  per- 
emptorily directed  the  jury  to  find  a  verdict  for  the  plaintiffi. 
Therefore,  unless  upon  the  evidence,  these  sticks,  as  a  matter 
of  law,  constituted  the  barque  or  a  part  of  tibe  barque  insured ; 
and  unless,  also,  upon  the  evidence,  as  a  matter  of  law,  they 
were  not  "  lumber  or  building  materials"  mentioned  in  such 
subsequent  insurance,  the  direction  was  erroneous,  and  the  ver- 
dict should  be  set  aside.  Two  principal  questions,  therefore, 
are  raised  by  this  direction :  First :  Were  these  sticky  covered 
by  the  first  insurance  ?  Second :  Were  they  not  covered  by 
the  subsequent  insurance  ? 

II.  They  were  not  covered  by  the  first  policy.  1.  They  were 
not  a  barque.  Though  intended  and  partially  prepared  to  be 
put  into  the  barque  which  was  the  subject  of  insurance,  they 
had  not  become  a  part  of  it,  and  were  not  ready  to  be  put  into 
it,  nor  were  they  even  framed  together ;  and  they  could  not 
have  become  a  part  of  the  barque  until  more  work  had  been 
done  upon  them.  A  barque,  like  a  house,  is  essentially  difiTer- 
ent  firom  its  materials  collectively :  as  water  is  different  from 
its  component  gases :  it  is  a  result  of  their  combination  in  cer- 
tain proportions :  though  the  materials  exist,  it  would  be  ab- 
surd to  say  that  the  barque  or  house  exists  until  the  materials 
are  put  together,  or  that  the  materials  are  a  part  of  the  barqiic 
or  bouse,  until  they  are  aflBix;.ed  to  the  nucleus  of  the  structure 
while  in  progress.  The  contents  of  a  lumber  yard,  a  black- 
smith's shop,  and  a  warehouse  of  cordage,  &c.,  do  not  consti- 
tute a  barque,  or  ship,  or  fleet.  The  ship  results  and  begins  to 
exist  when  the  materials  are  adjusted  and  put  together  in  cer^ 
tain  permanent  positions.  The  materials  lose  the  character  of 
lumber,  &c.,'and  become  barque  or  ship,  &c.,  as  fast  as  they 
are  worked  in  and  thereby  incorporated  in  it;  as  a  man's 
dinner  ceases  to  be  food  and  becomes  a  part  of  the  man  as  soon 
as  it  is  eaten  and  digested  and  assimilated,  and  not  before.  2. 
The  insurance  was  confined  to  a  structure  on  the  stocks.   There 
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was,  at  the  time  of  the  insurance,  a  barque  on  the  stocks, 
otherwise  the  policy  would  not  have  taken  eflfect    But  these 
sticks  were  not  on  the  stocks,  never  had  been  on  the  stocks, 
and  at  the  time  of  the  fire  were  not  ready  to  be  put  on  the 
stocks.    The  policy  did  not  cover  timbers  or  other  materials, 
although  intended  or  prepared  tor  the  barque,  until  actually 
inserted  and  built  in  the  barque  on  the  stocks.    If  th.ese  sticks 
were  the  barque,  then  the  barque  was  not  on  the  stocks  and 
the  defendants  are  not  liable.     (2  Duer  on  Ins.  644,  646.    1 
PhilL  on  Ins.,  285,  347.    2  J.  C.  127, 173.    8  J.  R.  307.)    8. 
The  other  words  inserted  in  the  policy,  as  a  part  of  the  desig- 
nation of  the  subject,  lead  to  the  same  conclusion ;  aU  of  them 
confine  the  risk  to  a  particular  locality,  and  exclude  a  liability 
for  loss  to  matter  in  a  different  place.    The  subject  insured 
was:    1.  A  barque;  2.  On  the  stocks;  3.  Near  the  ship;  4. 
With  the  privilege  of  building  another  vessel  alongside.    This 
privilege  would  be  nugatory,  if  the  barque  wherever  situate  or 
scattered  was  covered  by  the  policy;  and  the  provision  would 
be  absurd  to  speak  of  a  vessel's  being  alongside  the  barque,  if 
the  barque  consisted  of  sticks  of  timber  scattered,  as  these 
were,  all  over  the  yard.    4.  Confining  the  risk  to  this  structure 
on  the  stocks  was  important :  if  the  policy  had  covered  these 
scattered  sticks,  the  premium  would  have  been  greater,  and 
the  risk  would  have  been  greater.    In  fact,  if  the  sticks  had 
become  a  part  of  the  barque  on  the  stocks,  no  loss  would  have 
been  sustained :  the  barque  on  the  stocks  was  not  injured.    6. 
A  different  construction  would  leave  it  matter  of  the  greatest 
uncertainty  what  was  the  subject  insured ;  whether  it  was  the 
timber  for  the  barque,  as  soon  as  it  was  felled  ?  or  only  as  soon 
as  it  was  brought  into  the  ship-yard!  or  only  as  soon  as  work 
was  commenced  on  it  to  fit  it  for  the  barque?  or  only  as  soon 
as  the  materials  were  ready  to  be  framed  together  ?  or  only  as 
soon  as  they  were  entirely  ready  to  be  put  into  the  structure 
on  the  stocks  ?  or  whether,  if  it  was  thus  ready,  but  was  not  in 
the  ship-yard,  it  would  be  covered  by  the  policy,  or  whether  it 
would  be  covered  if  in  any  part  of  the  ship-yard,  or  only  if  in 
a  particular  part  of  it,  and,  in  such  a  case,  within  how  many 
feet  it  must  be  of  the  stocks  ?    It  is  to  be  presumed  that  the 
parties  could  not  have  intended  to  enter  into  such  a  vague. 
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doubtful,  and  uncertain  contract,  when  they  fixed  with  so  mnch 
care  and  precision  the  very  moment  of  the  termination  of  the 
risk.  6.  The  insured  themselves,  in  their  preliminary  proof 
under  oath,  deliberately  and  carefully  made,  described  the  pro- 
perty injured  as  "timber  and  lumber," — as  "442  pieces  of 
timber," — as  "  ready  to  be  put  into  the  frame  of  the  barque," 
and* as  "alongside  of  the  barque.  This  language  shows  that 
the  property  destroyed  constituted,  not  a  part  of  the  barque, 
but  pieces  of  timber  and  lumber  alongside  of  it,  and  designed 
to  be  put  into  it.  The  plaintiff  himself  evidently  felt  that  he 
could  not,  consistently  with  truth,  swear  that  the  barque  was 
partially  or  totally  injured.  This  proves  that,  according  to  the 
ordinary  use  of  language,  these  pieces  of  timber  had  not  be- 
come a  part  of  the  barque  on  ^e  stocks  mentioned  in  this 
policy  of  insurance,  any  more  than  the  moulds,  for  which,  also, 
the  insured  made  a  claim.  7.  This  construction  is  in  conform- 
ity with  analogous  cases.  {SiUshury  y.  JlfCoun^  3  Corns.  E. 
896,  6  Hill's  K.  427 ;  FryaU  v.  SuUi/vcm  Co.,  5  Hill.  K.  117; 
Johnson  V.  Hv/rst,  11  Wend.  R.  135;  Oregory  v.  Stryker, 
2  Denio's  R.  628,  Tear-book,  5  H.  7,  folio  16,  cited  4  Demo's 
R.  335,  836,  n. ;  Wood's  Civil  Law,  157,  159.)  8.  Finally, 
it  is  in  conformity  with  an  express  judicial  opinion  in  a  similar 
case.  {Mason  cfe  Zeap  v.  Franklm  Ins.  Co.j  12  Q.  &  John. 
R.  469.) 

ni.  The  property  destroyed,  was  covered  by  the  subsequent 
policy.  It  was  "  timber  and  building  materigJ."  The  insured 
could  have  recovered  for  its  destruction  under  the  policy  men- 
tioned. It  had  been  "  timber  and  building  materials"  within 
the  meaning  of  that  policy,  and  had  been  covered  by  that 
policy.    When  did  it  cease  to  be  ? 

ly.  For  these  reasons,  the  complaint  should  have  been  dis- 
missed. 

V.  At  all  events,  the  jury  should  not  have  been  directed 
peremptorily  to  find  a  verdict  for  the  plaintiff. 

VI.  The  evidence  offered  by  the  defendants  and  excluded 
by  the  judge  was  admissible,  and  the  exceptions  of  flie  defest- 
dants  were  well  taken  in  relation  thereto.  1.  The  policy  and 
receipt  were  admissible.  2.  The  proffered  evidence  of  usage 
was  admissible.    (1  Duer  on  Insur.  171,  pi.  18.) 
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Vn.  The  judgment  sho aid  be  reversed. 

D.  Lordy  for  ^^espondent,  made  and  argued  the  following. 

L  The  frames,  as  shown  in  evidence,  having  been  prepared 
for  the  barque  insured,  and  made  useless  for  any  other  vessel, 
were  covered  by  the  policy :  they  were  in  fact  a  part  of  the 
barque. 

IL  They  were  not  lumber  or  building  materials  covered  by 
the  policy  of  The  New  York  Fire  and  Marine  Insurance  Com- 
pany. 

m.  Evidence  of  the  usage  of  insurers  to  charge  a  different 
premium  if  timber,  framework,  &c.,  were  included  in  a  policy, 
was  inadmissible  in  evidence. 

Bt  the  Cotjet.  Boswosth,  J. — ^Prior  to  effecting  the  in- 
surance in  question,  the  defendants  had  insured  the  firm  of 
James  M.  Hood  &  Co.  $7500,  ''  on  a  ship,  on  the  stocks,  in  a 
shipyard  on  the  west  side  of  Taunton  river,  in  Somerset,  Mass." 

On  the  20th  of  September,  1849,  the  policy  was  transferred  to 
a  bu-que  building  by  the  same  firm.  The  transfer  reads  thus,  viz. : 

"Sept  20,  '49.  This  insurance  is  transferred  to  cover  a 
barque  (on  the  stocks  near  said  ship)  building  for  Howes,  God- 
frey &  Co.,  with  privilege  to  build  another  vessel  alongside. 

"$7500,  2  months  $23^-" 

On  the  17th  of  October,  1849,  a  fire  originated  in  the  ship 
referred  to,  being  then  nearly  completed,  by  which  the  ship 
and  the  frame  of  the  contemplated  barque  were  burned.  So 
much  of  the  barque  as  was  on  the  stocks  was  not  burned. 

The  plaintiff  is,  by  assignment,  the  owner  of  tlie  claim  of  his 
firm,  to  be  indemnified  for  the  loss. 

At  the  time  of  the  fire,  the  keel  of  the  barque  was  blocked, 
some  part  of  the  frame  was  moulded,  hewn,  and  bevelled,  some 
of  it  had  been  actually  laid  across  the  keel  and  fastened  to  it, 
tlie  whole  frame  was  in  the  yard,  and  two  thirds  or  three 
quarters  was  moulded ;  the  stem -frame  and  the  stem^rame  were 
alongside,  and  had  been  fastened  together,  and  were  ready  to  be 
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put  up.  The  rest  was  all  ready  to  be  put  np.  It  was  not  framed, 
but  ready  for  framing :  "  this  timber  was  so  cut,  as  to  supply 
this  vessel  and  no  other,  and  was  useless  for  any  other 
purpose." 

Four  hundred  and  sixty-two  sticks,  which  would  have  made 
forty-four  frames,  and  which  were  ready  for  framing,  were 
burned ;  the  stem  and  stem  frames  were  not  burned.  About 
one  third  of  the  sticks  burned  were  north  of  the  ship,  the  others 
lay  between  the  ship  and  the  barque.  The  north  boundary  of 
the  yard  was  about  120  feet  from  the  keel.  The  frame  was 
in  the  usual  place  for  laying  timber  for  a  vessel  building 
like  the  barque.  A  verdict  was  rendered  for  the  plaintiff 
under  the  direction  of  the  court  for  the  value  of  the  frame- 
work burned. 

The  main  question  is.  What  was  covered  by  the  policy  ?  Did 
it  cover  the  framework  of  the  barque,  or  only  so  much  of  the 
uncompleted  barque  as  was  fastened  together  and  upon  the 
stocks? 

The  plaintiff  insists  that  the  former,  and  the  defendant  that 
the  latter  is  the  true  construction. 

The  plaintiff  insists  that  the  frames  which  had  been  prepared 
expressly  and  solely  for  the  barque,  and  were  in  a  condition 
to  be  framed  into  and  made  literally  a  part  of  the  body  of  it, 
which  were  alongside  of  it  to  be  thus  applied,  and  which  had 
been  so  adapted  for  the  uses  for  which  tiiey  were  desigued  as 
to  be  valueless  for  any  other,  were,  within  the  fair  meaning 
of  this  policy,  a  part  of  the  barque,  and  were  covered  by  the 
policy. 

The  defendant,  on  the  other  hand,  contends,  that  until  they 
were  actually  incorporated  into  the  body  of  the  barque,  and 
had  been  &stened  in  the  places  for  which  they  were  designed, 
they  formed  no  part  of  the  barque,  but  were  properly  speaking 
only  "lumber  and  building  materials  contained  in  the  ship- 
yard," and  were  not  covered  by  the  policy. 

The  words  used  in  this  policy  have  not  received  a  settled 
legal  construction,  nor  is  it  shown  that  by  use  and  practice 
between  assurers  and  assured,  they  have  acquired  a  specific 
sense,  so  that  the  court  can  construe  them  according  to  such 
acquired  sense  and  meaning. 
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The  defendant  does  not  insure,  in  terms,  an  ^^  unfinished 
barque,"  but  a  "barque  building."  The  defendant  does  not 
insure  a  subject  matter,  which  has  at  the  time  a  definite  form, 
which  it  is  to  retain  while  covered  by  the  policy,  and  the 
materials,  then  composing  which,  are  alone  covered  by  the 
policy. 

But  a  "  barque  (on  the  stocks)  building"  is  insured.  These 
words  clearly  imply  that  some  p^rt  of  the  structure  was  then 
on  the  stocks,  and  that  the  policy  was  intended  to  cover  more 
than  so  much  of  the  structure  as  was  then  on  the  stocks.  The 
defendant  concedes  that  whatever  materials  should  be  subse- 
quently incorporated  into  the  structure,  would  from  the 
moment  of  their  actual  incorporation  be  covered  by  the  policy. 

Is  the  fact,  of  such  actual  incorporation  the  test  by  which  to 
determine,  whether  the  materials,  designed  and  fitted  to  be 
component  parts  of  it,  and  thereby  unfitted  for  anything  else, 
and  being  in  their  proper  place  to  be  actually  incorporated  in  it, 
are  in  that  condition  a  part  of  the  barque,  within  the  meaning 
of  this  policy  ? 

The  participle,  "building,"  in  its  popular  signification, 
means  "  framing  and  erecting." 

Hence  it  is  a  common  expression,  that  a  house  is  "framed," 
when  the  process  of  building  has  reached  a  point  that  the 
framewoi^  is  in  a  condition  to  be  put  together. 

The  house  is  raised  when  the  parts  of  the  framework  are 
placed  and  secured  in  their  proper  position,  in  a  standing 
structure. 

Suppose  a  "house  building,"  was  the  subject  insured,  and  a 
fire  should  happen  after  the  framing  was  completed,  and 
before  thB  framework  was  put  together,  and  the  parts  firmly 
pinned  to  each  other,  would  not  the  injury  to  the  frame,  and 
all  or  any  of  its  parts,  be  covered  by  the  policy  ? 

Suppose  the  words,  "  on  the  stocks,"  were  stricken  from  the 
policy,  would  the  intention  of  the  parties,  as  indicated  by  the 
policy,  be  diflferent  from  what  it  must  now  be  presumed  to 
have  been  ?  Suppose  it  had  been  simply  "  on  a  barque  build- 
ing in  their  ship-yard,  in  Somerset,"  would  not  the  policy 
cover  everything  made  to  be,  and  fitted  to  be  a  part  of  it,  and 
rendered  valueless  for  anything  else,  although  the  parts  had 
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not  been  placed  in  position,  and  firmly  secured  in  their  appro- 
priate places,  when  the  fire  occurred  ? 

Does  the  term,  "on  the  stocks,"  as  here  used,  mean  more  than 
this — that  the  barque,  which  was  being  framed  and  erected, 
and  which  was  to  be  covered  by  the  policy,  was  to  be  construct- 
ed upon  the  keel  then  on  the  stocks,  and  that  nothing  was  to 
be  deemed  part  of  the  subject  matter  insured,  except  what 
might  be  designed  and  actmally  fitted  to  be  a  part  of  the  par- 
ticular structure  thus  begun  ?  Were  not  these  words  used  to 
identify  the  several  parts  of  this  structure,  and  to  distinguish 
them  from  parts  of  the  ship  in  which  the  fire  priginated,  and 
from  parts  of  that  which  the  plaindflF  had  the  privilege  of 
building  alongside  of  the  barque,  if  he  should  avail  himself  of 
such  privilege  ? 

The  materiel  on  the  stocks  was  not  a  barque ;  it  was  not  the 
whole  of  the  subject  matter  insured.  It  was  a  part  of  the  con- 
templated barque,  which  the  plaintiff  was  engaged  in  building, 
but  had  not  built.  It  was  in  its  proper*place  for  laying  those 
parts,  of  a  barque  building,  which  had  been  fitted  to  the  extent 
these  had,  for  the  uses  contemplated. 

The  frame  pieces  which  were  burnt,  which  had  been  so  far 
wrought  with  the  design  to  make  them  a  part  of  the  contem- 
plated barque  as  to  be  in  a  condition  to  be  framed,  and  actually 
incorporated  into  the  parts  On  the  stocks,  which  were  in  the  pro- 
per place  to  be  conveniently  applied  to  that  use,  were  also  parts 
of  the  contemplated  barque  which  the  plaintiff  was  building. 

They  were  not  parts  of  a  barque  actually  built.  No  such 
thing  existed,  or  was  insured.  All  things  made,  for  the  pur- 
pose of  forming  an  indispensable  part  of  the  contemplated 
structure,  which  had  been  so  far  completed  as  to  be  adapted  to 
such  purpose,  and  which,  in  consequence  of  such  adaptation, 
were  valueless  for  anything  else,  in  common  parlance  and  good 
sense,  were  equally  parts  of  the  contemplated  barque,  or  of  the 
barque  building.  Without  the  parts  burned,  or  a  substitute 
like  them,  there  could  be  no  barque. 

They  were  as  indispensable  to  the  existence  of  a  completed 
barque  as  the  part  on  the  stocks.  They  were  as  truly  in  their 
appropriate  place,  to  answer  the  purpose  fdr  which  tiiey  were 
designed,  as  the  part  on  the  stocks. 
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If  not  parts  of  the  contemplated  barque,  what  were  they  ? 

Were  they  "  lumber  and  building  materials  ?"  It  seems  the 
plaintiffs'  firm  had  a  policy  effected  with  another  company  on 
"  lumber  and  building  materials,"  in  the  shipyard,  in  which  they 
were  building  a  barque. 

It  would  seem  that  one  or  the  other  of  the  policies  should 
cover  the  loss,  unless,  upon  sound  principles  of  construction,  it 
may  be  said,  that  the  materials  thus  insured,  may  be  so  changed 
in  form  and  character  by  the  labor  of  the  artisan,  with  a  view 
to  make  them  parts  of  a  barque  building  and  also  insured,  as 
to  be  adapted,  and  in  a  position  to  be  applied  to  the  end  contem- 
plated, and  thus  made  valueless  for  any  other  purpose,  and  yet 
be  neither  building  materials,  nor  parts  of  a  barque  building ;  and 
while  in  this  particular  condition  be  covered  by  neither  policy- 

The  phrase,  "  lumber  and  building  materials,"  conveys  the 
idea  of  subjects,  which  roay  be  fitted  as  well  intp  one  structure 
of  a  particular  class  as  into  any  other,  and  that  they  are  in  a 
condition  to  be  wrought  into  a  form,  to  be  as  well  parts  of  one 
vessel,  as  of  any  other  vessel  of  the  class. 

They  indicate  the  idea  of  materials  no  further  wrought  than 
to  subserve  and  be  adapted  to  building  purposes  generally. 
Tliey  do  not  convey  the  idea  of  materials  formed  and  cut,  de- 
signed and  adapted  to  be  parts  of  a  specific  building  in  con- 
templation, and  which,  as  fast  as  labor  can  do  it,  are  being 
incorporated  into  the  intended  building,  and  which,  by  means 
of  such  adaptation,  are  valueless  for  any  other  purpose. 

It  seems  quite  clear  that  they  do  not  answer  the  description 
of  "  lumber  and  building  materials,"  as  these  terms  are  com- 
monly understood.  K  they  do  not,  the  loss  could  not  have 
been  recovered  under  the  policy  on  property  of  that  character. 

Suppose  a  wheelwright  should  effect  a  policy  on  the  lumber  and 
materials  for  building  carriages,  &c.,  in  certain  designated  pre- 
mises, and  subsequently  should  effect  another  policy  with  another 
company,  on  a  carriage  building  for  A.  B.  in  the  same  premise^. 

After  some  of  the  materials  have  had  so  much  labor  expend- 
ed upon  them,  that  the  hubs  are  morticed  to  receive  the 
spokes,  and  the  spokes  are  completed  and  in  their  proper  posi- 
tion to  be,  and  for  the  purpose  of  being,  driven  into  them ;  and 
the  fellies  are  completed  to  be  fitted  to  the  spokes,  and  the 
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parts  of  the  body  so  fashioned  as  to  be  in  a  condition  to  be  put 
together,  all  are  consumed  by  fire  ?  Will  either  policy,  on  fair 
principles  of  construction,  attach  to  them,  and  if  so,  which  ? 
Are  they,  in  this  state,  lumber  and  materials  for  building  car- 
riages, &c.,  or  are  they  parts  of  the  contemplated  carriage  for 
which  they  are  fitted  and  were  designed?  or  are  they  neither? 

If  either,  it  would  seem  to  be  quite  clear  that  they  are  parts 
of  the  "  carriage  building." 

In  construing  this  policy,  the  fact  that  the  part  on  the  stocks 
was  not  burned,  is  of  no  consequence.  If  that  had  been  burned 
also,  the  question  whether  the  policy  covered  any  other  parts 
of  the  contemplated  barque,  must  necessarily  have  been  deter- 
mined by  the  same  principles  and  considerations  which  must 
control  this  case  on  the  facts  before  us. 

If  all  the  parts  had  been  burned,  including  the  keel,  stiU,  on 
the  construction  claimed  by  the  defendant's  counsel,  neither 
the  stem-frame,  nor  the  stem-frame,  nor  any  parts  of  the  frame 
which  might  have  been  lying  upon  the  keel,  but  not  fastened 
to  it,  would  have  been  covered  by  the  policy. 

.Such  a  construction  is  much  narrowerthan  can  be  reasonably 
supposed  to  have  been  within  the  contemplation  of  the  parties 
to  a  contract,  the  object  of  which  would  seem  to  have  been  to 
secure'  an  indemnity  to.  the  plaintiff  against  loss  from  injury 
by  fire 'to  parts  of  a  vessel  which  he  was  laboring  to  construct, 
while  so  constructing  it,  or  for  a  period  named. 

Such  a  construction  would  limit  the  operation  of  the  policy 
to  such  parts  of  the  contemplated  structure  as  might  be  on  the 
stocks,  and  actually  united  to  each  other,  while  other  united 
but  detached  parts,  lying  alongside  of  ,the  keel,  equally  ap- 
proximated to  actual  completion,  and  of  far  greater  aggregate 
value,  would  not  be  covered  by  it. 

We  cannot  think  that  such  was  the  intention  of  the  parties 
to  the  contract,  nor  that  its  terms  coerce  us  to  adopt  the  con- 
struction claimed  by  the  defendants. 

We  concede  that  Mason  dk  Xeofp  v.  The  FrcmUin  Ins.  Co.^ 
12  Gill.  &  John.  K.  469,  is,  in  its  facts,  substantially  like  this. 
That  was  decided  as  a  cape  of  first  impression.  That  is  the  only 
case,  apparently,  in  point,  to  furnish  any  aids  in  the  disposition 
of  this  case  not  had  by  the  court  in  the  decision  of  that.    In 
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that  case,  the  coart  gave  the  conclusions  which  they  formed, 
withoat  stating  the  considerations  bj  which  their  judgments 
were  controlled. 

Of  that  case,  it  may  be  said,  that  the  articles  burned,  for 
aught  that  appears,  might  as  well  have  been  used,  and  were  as 
well  adapted  for  the  spars  and  rigging  of  some  other  vessel  as 
that  for  which  they  were  furnished.  If  substantially  as  valua- 
ble, and  well  adapted  for  such  a  use  as  that  for  which  they  had 
been  bought,  the  tact  is  certainly  one  of  some  importance. 

In  that  case  the  ship  had  been  launched  before  the  fire  oc- 
curred. As  a  matter  of  substance,  she  had  been  buUt,  but  was 
not  rigged,  nor  in  every  other  respect  fiilly  finished. 

In  this  case,  the  work  of  building  had  not  so  far  progressed, 
as  to  have  placed  the  different  parts  in  such  position  as  to  have 
firiven  them  even  the  form  of  a  skeleton  of  the  "  barque  build- 
ing." Unless  the  words,  "  on  the  stocks,"  are  to  be  regarded 
as  of  themselves  restrictive  of  the  meaning,  which  would  other- 
wise be  given  to  the  words,  a  "  barque  building,"  we  cannot 
think  effect  will  be  given  to  the  intention  of  the  parties,  other- 
wise than  by  holding  that  all  the  materials  which  had  been 
wrought  with  the  intent  that  they  should  be,  and  which  were 
fitted  to  be  parts  of  the  contemplated  barque,  and  which,  by 
reason  of  such  adaptation,  were  valueless  for  other  purposes, 
which  were  lying  in  the  ship-yard  in  the  appropriate  place  to 
be,  and  with  the  intent  thdfc  they  should  be  incorporated  into 
the  structure,  were  parts  of  the  "  barque  building,"  within  the 
meaning  of  the  words  as  used  in  the  policy  in  question. 

We  think  the  words,  "  on  the  stocks,"  were  not  used  to  re- 
strict 'the  natural  meaning  of  the  words,  ^^  barque  building," 
but  merely  to  indicate  the  parts  on  the  stocks  as  specific  parts 
of  the  barque  to  be  built,  and  the  locality  which  the  keel  was 
to  occupy  until  the  structure  was  completed,  and  to  aid  in  de- 
termining, in  case  of  a  loss  by  fire,  whether  parts  of  a  vessel 
or  bark,  fitted  and  ready  to  be  incorporated  into  the  body  of  a 
vessel,  were  actually  parts  of  the  intended  barque  or  not. 

Although  the  case  is  not  free  from  doubt,  yet  we  cannot  re- 
sist the  conviction,  that  the  frames  that  were  burned  were  as 
much  parts  of  the  contemplated  barque  as  the  keel  on  the 
stocks,  within  the^meaning  and  intent  of  the  parties,  as  evi* 
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denced  by  the  fair  construction  of  their  contract.     The  judg- 
ment appealed  from  must  therefore  be  affirmed. 


Joseph  Ogden  v.  The  General  Mutual  iNsuKANCfE  Co. 

The  defendants  insured  the  plaintiff  for  the  sum  of  |1 0,000  upon  freight  The 
insurance  was  against  total  loss  only,  and  tlie  policy  contained  an  express  stipu- 
lation, that  the  defendants  "  should  not  be  liable  for  any  partial  loss  what- 
ever." 

ffeldt  that  the  insurance  was  upon  the  whole  freight  as  one  integral  subject^  and 
not  upon  the  separate  items  of  freight^  upon  distinct  and  separate  parts  of  the 
cargo,  shipped  by  different  shippers. 

JSeld,  therefore,  that  if  any  freight  had  been  earned,  or  could  have  been  earned 

.    upon  any  part  of  the  cargo,  the  plaintiff  was  not  entitled  to  recover. 

The  ship  to  which  the  insurance  related,  returned  in  distress  to  New  York,  her 
port  of  departure.  Before  her  arrival  on  this  return,  there  had  been  a  neces- 
sary jettison  of  a  part  of  her  cargo ;  another  part  was  so  damaged  that  it 
could  not  be  reshipped ;  but  the  residue  was  wholly  undamaged.  The  ship 
was  repaired  within  a  reasonable  time,  at  a  cost  of  much  less  than  half  her 
value,  and  then  proceeded  with  a  fiill  cargo  to  her  original  port  of  destination ; 
but,  in  the  interval,  the  master  had  sent  forward  the  undamaged  goods  by 
another  ship,  at  an  increased  freight^  exceeding  largely  that  which  he  was 
entitled  to  receive  upon  them. 

Jfeldf  that  there  was  no  total  loss  of  freighl^ within  the  meaning  of  the  policy, 
since  the  master  might  have  entitled  his  owner  to  freight  upon  the  undamaged 
goods»  by  retaining  them,  and  carrying  them  forward  in  his  own  vessel  The 
loss  of  freight)  therefore,  upon  these  goods,  was  not  owing  to  the  perils  insured 
against^  but  to  an  unnecessary  and  voluntary  act  of  the  master. 

ffddt  also,  that  as  the  undamaged  goods,  although  sent  forward  in  another  ship, 
arrived  in  safety  at  their  port  of  destination,  freight  was  in  fact  earned  upon 
them ;  and  that,  with  the  increased  cost  of  earning  it,  as  it  was  not  in  any 
legal  sense  a  consequence  of  any  peril  insured  against^  the  defendants  as  insur- 
ers had  no  concern.  It  formed  no  part  of  a  loss  for  which  they  could  be 
liable. 

Upon  these  groands,  verdict  for 'the  plaintiff  set  aside,  and  new  trial  granted— 
costs  to  abide  the  event. 
(Before  Oaklet,  Clu  J.,  Gahpbell  and  Boswostu,  J.J.) 
April  14,  15,  18,  10.     May  28,  1853.* 


*  The  defendants,  in  the  first  instance,  had  demurred  to  the  declaration  in 
this  oase^  upon  the  ground  that  it  appeared  upon  its  faeMiat  there  had  been  do 
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Appeal  from  a  jadgment  at  special  term,  denying  a  motion 
on  behalf  of  the  defendants  for  a  new  trial,  upon  exceptions 
taken  upon  the  trial.  The  cause  was  tried  before  the  Chief 
Justice  and  a  jury,  in  February,  1850. 

The  action  was  upon  a  policy  of  insurance,  executed  by  the 
defendants.  By  the  policy,  the  defendants  insured  the  plain- 
tiif  to  the  amount  of  $10,000,  "  against  total  loss  only,"  upon 
the  freight  of  goods,  laden  or  to  be  laden  on  the  ship  St. 
Patrick,  which  was  valued  at  $48,000.  A  technical  total  loss 
of  the  vessel  was  to  constitute  a  total  loss  of  freight.  It  was 
expressly  stipulated  in  the  policy  that  it  was  without  prejudice 
"  to  any  other  insurance  upon  actual  freight,"  whether  effected 
before  or  after  its  date ;  that  the  defendants  "  shall  not  be  liable 
for  any  partial  loss  whatever,  nor  for  general  average  or  ex- 
pense, nor  entitled  to  any  salvage  in  case  of  loss."  The  policy 
also  provided  and  declared  "that  the  said  freights,  hereby 
insured,  are  valued  at  $10,000,  carried  or  not  carried,  earned 
or  not  earned ;  policy  proof  of  interest." 

The  policy,  when  executed,  was  to  continue  in  force  from  the 
18th  of  December,  1844,  to  the  18th  of  December,  1845.  On 
the  30th  of  December,  1845,  it  was  renewed  and  continued  in 
force  until  the  30th  of  December,  1846,  and  contained  a  pro- 
vision, that,  if  then  absent,  the  policy  might  be  renewed  three 
months,  at  a  pro  raid  premium. 

The  St.  Patrick,  at  the  time  the  policy  was  effected,  was 
owned  by  certain  persons  named  in  the  declaration,  and  they 
continued  to  own  her  until  the  time  of  the  alleged  loss.  The 
policy  and  renewal  were  effected  for  their  account  and  benefit, 
and  to  cover  and  protect  their  interests  on  the  freights  of  the 
said  ship  on  her  several  voyages,  she  being  employed  as  a 
general  ship,  carrying  cargo  on  freight  between  New  York  and 
Liverpool,  or  other  transatlantic  ports. 

She  sailed  on  the  voyage  in  question  from  the  port  of  New 


total  lo88  of  the  freight.  The  Superior  Court  gave  judgment  for  the  defendants 
upon  the  demnrrer.  The  Supreme  Court  affirmed  the  jadgment,  but  it  was  suh- 
«equent]jr  reversed  by  the  Court  of  Appeala  Why  the  ease  has  not  been  pub- 
lished in  the  Reports  of  that  Court  I  am  unable  to  say.-^Eapomi.] 
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York,  on  the  6th  of  October,  1846,  bound  for  Liverpool,  with 
a  full  cargo  of  lawful  goods  on  freight. 

The  agent  of  the  owners  for  procuring  freight  in  New  York, 
had  advertised  that  she  would  take  cargo  on  freight  for  such  a 
voyage;  and  the  caj*go  had  been  received  on  board  from  a 
large  number  of  different  shippers  thereof,  to  whom  bills  of 
lading,  in  the  usual  form,  had  been  given,  signed  by  the  master 
of  the  ship. 

The  aggregate  total  amount  of  freight  and  primage  for  the 
voyage,  agreed  by  the  shippers  thereof  to  be  paid  for  the  whole 
cargo,  upon  its  delivery  at  Liverpool,  was  about  $8,524^^^. 

The  ship  having  set  sail  and  proceeded  on  the  voyage,  en- 
countered repeated  storms  and  hurricanes,  was  rendered  leaky, 
and  was  so  badly  strained  and  injured  as  to  be  obliged  to  seek 
a  port  of  necessity,  and  the  master  put  her  back  for  New 
York. 

After  the  ship  was  turned  back,  a  part  of  the  cargo  was 
necessarily  thrown  overboard  to.  relieve  the  ship.  The  freight 
and  primage  on  this  part  of  the  cargo,  according  to  the  rates 
specified  in  the  bills  of  lading,  amoimted  to  $l,627iVv 

On  the  2nd  of  November,  the  ship  reached  the  port  of  New 
York,  and  was  made  fast  to  the  Atlantic  Dock. 

The' next  day  a  formal  survey  of  the  ship  and  cargo  was 
had,  and  it  was  found  necessary  to  unload  the  cargo. 

It  was  all  unloaded  and  stored,  except  a  part  not  necessary 
to  be  stored. 

A  part  of  such  cargo  was  perishable,  and  was  so  much 
damaged  by  the  perils  insured  against,  that  it  could  not  have 
been  delivered  at  the  port  of  destination,  in  specie,  as  merchan- 
dise, or  otherwise  than  as  a  mass  of  corruption ;  or  could  not 
within  a  reasonable  time  have  been  restored  to  such  state  that 
it  could  have  been  reshipped  without  danger  to  the  ship  or 
crew,  and  was  sold  by  the  master. 

The  freight  and  primage  on  all  the  articles  sold  amounted 
to  about  $5,588tW- 

The  ship  was  put  on  a  dry  dock  very  soon  after  she  was 
discharged.  She  was  repaired,  and  proceeded  to  take  in  an 
entirely  new  cargo,  for  liverpool. 

The  gross  cost  of  the  repairs  made  upon  said  vessel  while  in 
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]>ort,  amounted  to  $6,224^^  j  ^™  which  one  third  of  the  cost 
of  new  repairs  being  deducted  (new  for  old),  the  net  partial 
loss  amounted  to  $4,216.31. 

After  being  so  repaired,  she  cleared  from  the  Custom  House 
on  the  15th  of  December,  1846,  on  a  voyage  to  Liverpool,  with 
a  full  and  entire  new  cargo  on  freight,  and  arrived  in  safety  at 
her  port  of  destination. 

Between  the  two  periods  of  her  sailing  freights  rose.  While 
the  St.  Patrick  was  being  repaired,  the  master  and  Mr.  David 
Ogden,  who  had  been  appointed,  by  the  master  on  his  return 
to  Kew  York,  an  agent  to  manage  the  whole  business, 
^^  determined  to  tranship  the  residue  of  the  cargo.  The  matter 
of  retaining  the  goods  not  damaged  and  carrying  them  for- 
ward in  the  same  ship  was  discussed,  and  they  determined  not 
to  do  it  The  master  determined  that  it  was  for  the  best  inter- 
est of  all  concerned  to  reship  them  in  other  vessels,  though  at 
an  increased  freight" 

They  were  reshipped  at  a  fi*eight  of  £417, 15s.  and  lid.  The 
freight  by  the  St.  Patrick  on  this  part  of  the  cargo  was  to  be 
£251, 16s.  and  5d.  The  expense  of  storage,  labor,  lighterage, 
resalting  provisions,  cooperage,  &c.,  on  this  part  of  the  cargo 
amounted  to  $366yVV- 

The  disbursements  for  the  St  Patrick,  and  expenses  in  pre- 
paring for  and  fitting  her  for  the  voyage  in  October,  were 
$4,016,  including  pilotage. 

The  injury  to  the  vessel  did  not  amount  to  a  technical  total 
loss,  and  "  she  was  repaired  and  sailed  within  a  reasonable  time." 

At  the  trial,  the  judge  presiding  charged  the  jury  (among 
other  things),  that  ^'according  to  the  true  construction  of  this 
policy,  the  plaintiff  cannot  recover,  unless  he  has  shown  that 
the  whole  freight  was  lost ;  an  actual  total  loss  is  necessary,  as 
distinct  from  a  technical  total  loss." 

That  as  to  the  jettisoned  goods  there  was  a  total  loss  of 
freight 

That  as  to  the  damaged  goods  which  were  sold,  the  freight 
on  them  was  totally  lost,  if  they  were  so  damaged  by  perils  of 
the  seas,  as  to  have  lost  their  character,  and  could  not  have 
been  delivered  at  the  port  of  destination,  in  a  piece,  as  mer- 
chandise, or  otherwise  Ihan  as  a  mass  of  corruption,  and  could 
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not  within  a  reasonable  time  have  been  restored  to  such  a 
state,  as  that  they  could  have  been  reshipped,  without  danger 
to  the  ship  or  crew. 

Tliat  if  the  part  of  the  cargo  not  jettisoned  nor  necessarily 
sold,  had  been  retained  by  the  master  and  carried  on  in  the 
same  vessel,  "there  could  be  no  recovery  in  this  action.  Tlie 
ship  would  then  have  earned  a  part  of  her  freight,  and  there 
could  not  have  been  a  total  loss." 

"  Tliat  if  the  expense  of  preparing  to  proceed  on  the  voyage 
exceeds  the  freight  to  be  earned,  so  that  all  the  freight  is 
absorbed,  without  paying  anything  to  the  shipowner,  he  is  not 
bound,  under  such  Circumstances,  to  go  on  with  the  operation — 
a  losing  one. 

"Accordingly,  if  the  jury  shall  find  that  the  new  freight  paid 
on  the  goods  shipped  by  other  vessels  was  according  to  the 
rate  then  usual,  and  exceeded  the  original  freight  thereon,  and 
that  the  expenses  of  the  ship,  such  as  wharfage,  pilotage,  labor, 
wages,  provisions,  and  other  charges  on  freight  which  would 
need  to  be  incurred  in  sending  forward  the  ship  with  goods 
capable  of  reshipment,  would  have  exceeded  the  freight  to  be 
paid  lor  such  goods,  and  the  small  sum  received  as  freight  on 
the  goods  returned  to  the  shippers,  then  the  ship  was  not  bound 
to  proceed  with  these  goods,  and  the  freight  on  them  was  lost 
under  the  policy." 

He  further  instructed  the  jury  "  that  there  was  no  right  to 
abandon  the  voyage  on  account  of  the  injury  to  the  ship,  and 
that  the  expense  of  repairing  her  was  not  to  be  taken  into 
view." 

He  was  requested  to  charge  (among  other  things)  "that 
there  had  been  no  total  loss  of  freight." 

The  jury  found  a  verdict  in  favor  of  the  plaintife  for 
$10,374tVt. 

A.  Samiltonj  jun.,  and  S.  JaneSj  now  insisted  that  the 
judgment  at  Special  Term  ought  to  be  reversed,  and  a  new 
trial  granted,  upon  the  following  grounds. 

I.  That  there  has  been  no  actual  loss  of  freight 

XL  That  by  the  true  construction  of  this  policy,  the  defen:- 
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dant  is  liable  only  for  an  actual  or  technical  total  loss  of  the 
ship. 

in.  That  the  freight  on  the  jettisoned  goods  was  to  be 
deemed  and  treated  as  earned,  and  to  be  paid  by  the  subjects 
saved  and  benefited  thereby  (2  Phill.  on  Ipis.  92 ;  Ibid.  141  ; 
Simons  v.  White^  3  Bam.  &  Cress.  308). 

lY.  That  the  ship  having  been  repaired  in  a  reasonable 
time,  and  at  an  expense  far  less  than  half  her  value,  and 
having,  shortly  after  being  so  repaired,  received  freights  as  a 
general  ship,  and  proceeded  to  the  port  of  destination  for  which 
she  first  sailed,  she  might  and  ought,  and  was  bound  to  receive 
and  take  on  board  the  undamaged  cargo,  and  such  as  could  be 
carried  with  safety  of  her  original  lading,  and  have  carried  the 
same  to  the  port  of  destination. 

y.  The  ship  having  been  repaired  in  a  reasonable  time,  and 
ready  to  resume  her  voyage  already  entered  upon,  the  addi- 
tional expense  of  transporting  this  cargo  must  be  borne  by  the 
carrier  or  ship-owner ;  and  if  he  sustain  a  loss,  he  had  still 
earned  his  freight  thereon,  and  the  loss  is  partial  and  not  total 
within  the  policy. 

YI.  The  ship  having  been  refitted  as  aforesaid,  even  if  the 
ship-owner  was  at  liberty  to  send  the  goods  in  other  vessels, 
the  freight  earned  by  the  original  ship,  by  that  portion  of  her 
new  cargo  which  was  put  in  the  place  of  this  undamaged 
portion  of  the  cargo,  should  be  allowed  to  the  defendants,  the 
underwriters  {Green  v.  Royal  ExcJumge  Aeswrwace  Company^ 
1  Marsh.  Rep.  447). 

Yll.  The  ship  having  been  refitted  as  aforesaid,  the  addi- 
tional expense  of  refitting  her,  attending  the  transportation  of 
the  cargo,  by  reason  of  the  retardment  of  the  voyage,  must  be 
borne  by  the  ship-owner,  or  is  the  subject  of  general  average, 
and  cannot  be  deducted  from  the  freight  earned,  or  which 
might  be  earned  by  the  original  ship. 

VIII.  That  freight  having  been  lawfully  received  and  earned 
on  goods  returned  to  shippers,  at  their  request,  in  the  port  of 
New  York,  there  was  not  an  actual  total  loss  of  fireight  (TFAi^ 
ney  v.  Nefuo  York  Firemen^ 8  In9,  Co.^  18  John.  208). 

IX.  That  full  freight  in  some  cases,  and  fifty  per  cent  of 
fireight  in  others,  having  been  received  by  the  plainti£^  under 

D.— n.  14 
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a  claim  of  right  to  receive  the  same,  there  was  not  an  actual 
total  loss  of  freight. 

(Preceding  nine,  same  as  the  nine  taken  at  the  trial.) 

X.  That  the  identity  of  the  voyage  was  not  changed  by  the 
substitution  of  a  new  cargo  ; '  and  that  freight  having  been 
earned  on  the  substituted  cargo,  there  was  not  a  total  loss  of 
freight  under  this  policy  {Oreen  v.  Royal  Ecchcmge  Assurance 
Co.j  6  Taunton,  68  ;  EveHh  v.  I^ith,  2  M.  &  Selwyn,  278  ;  2 
Phill.  Ins.  357). 

XI.  Where,  by  the  express  terms  of  the  policy,  the  under- 
writers are  not  liable  "  for  any  partial  loss  whatever,"  they 
cannot  be  rendered  liable  for  any  loss  which  is  partial  in  fact, 
and  total  only  by  constniction  of  law  {Grmodd  v.  ^ew  York 
Jna.  Cb.,  3  John.  R.  321 ;  Bradhurst  v.  Coltimbian  Ins.  Co.,  9 
John.  R.  17 ;  Saltus  v.  Ocean  Ins.  Co.y  14  John.  138 ;  Murray 
V.  ^Eatchy  6  Mass.  R.  465). 

Xn.  The  court  erred  in  admitting  the  evidence  as  to  the 
amount  of  expenses  in  fitting  the  vessel  for  sea,  previous  to  tho 
sailing  on  the  17th  of  December;  and  also  in  rejecting  the 
evidence  offered  to  show  that  the  freight  of  the  cargo  with 
which  she  sailed  on  17th  December,  was  larger  than  that  which 
was  payable  on  the  nrevious  cargo. 

F.  B.  Cutting^  for  the  plaintiff,  resisted  the  motion,  and 
claimed  an  affirmance  of  the  judgment.  He  made  and  argued 
the  following  points. 

I.  There  was  a  total  loss  of  freight  within  the  meaning  of 
the  policy.  1.  The  freight  on  the  goods  damaged  and  not 
forwarded  to  Liverpool,  was  lost.  The  charge  of  the  judge 
upon  this  branch  of  the  case  is  correct  in  point  of  law ;  it  was 
not  excepted  to ;  and  the  finding  of  the  jury  is  conclusive  as  to 
the  facts. 

The  amount  of  freight  and  primage  upon  the 
whole  cargo,  was  £1,775  18  3,  which,  at 

$4  80, $8,524  22 

The  freight  and  primage  on  the  cargo  sold 
in  New  York,  and  no  part  of  which  was 
earned,  was  ••.•...••••  $5,588  40 
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( Whitney  v.  New  York  Ins.  Co.j  18  Johns.  208 ;  Baux  v.  Sal- 
vadoTy  3  Bing.  N.  C.  266  ;  Salters  v.  Ocean  Ins.  Co.j  12  Johns. 
107  ;  Vlierboom  v.  Chapman,  13  Mee.  &  W.  230.)  2.  As  to 
the  remnant  of  the  cargo  capable  of  transhipment,  the  ship- 
owners were  not  bound  to  keep  it  in  store,  incur  the  expense 
of  preparing  for  and  resuming  the  voyage,  and  of  retaining  the 
cargo,  &c.  The  expenses  would  have  exceeded  the  freight  to 
be  earned  by  performing  the  voyage.  They  had  the  right  to 
abandon  it,  and  might  have  sold  the  ship,  or  otherwise  disposed 
of  her.  Tlie  charge  of  the  judge  upon  the  point  is  correct. 
The  jury  have  found  that  the  freight  paid  for  forwarding  this 
part  of  the  cargo  by  other  vessels  was  according  to  the  rate 
then  usual,  and  exceeded  the  original  freight  thereon.  They 
have  also  found  that  the  expenses  of  the  ship,  such  as  wharfage, 
pilotage,  labor,  wages,  provisions  and  other  charges  ou  freight, 
which  would  have  been  incurred  by  sending  forward  the  St 
Patrick  with  the  goods  capable  of  reshipment,  would  have  ex- 
ceeded the  freight  to  be  earned  for  such  goods,  and  the  small 
amount  received  from  the  shippers  or  underwriters  on  the 
goods  delivered  up  in  New  York  {Ogden  v.  Gen.  Mutual  Ins. 
Co, ;  Court  of  Appeals,  reversing  the  judgment  of  the  Supreme 
Court ;  Bryan  v.  The  American  Ins.  Co.,  25  Wend.  617 ; 
TreadweU  v.  The  Union  Ins.  Co.,  6  Cowen,  270,  275  ;  Pezant 
V.  The  I^ational  Ins.  Co.,  15  Wend.  453,  457  ;  Salters  v.  The 
Ocean  Ins.  Co.,  12  Johns.  107 ;  Hudson  v.  Harrison^  3  Brod. 
&  Bing.  105  ;  2  Phil,  on  Ins.  327, 323, 150 ;  Am&rvxm  Ins.  Co. ' 
V.  Center,  remarks  of  Chan.  Walworth,  on  pages  53  and  64, 
4  Wend.  45).  The  fact  that  the  owners  of  tibe  ship  acted  in 
good  faith  in  transhipping  this  part  of  the  cargo,  and  in  break- 
ing up  the  voyage,  was  not  disputed. 

The  freight  specified  in  the  bills  of  lading 

for  this  part  of  the  cargo  was    ....  £251  16    5 

The  cost  of  transhipping  by  other  vessels 

was 417  16  11 

Besides  other  expenses  to  put  it  in  a  condi- 
tion to  re-ship,  viz $366  12 

3.  The  freight  on  the  goods  jettisoned  was  also  lost.  Loss  of 
freight  by  jettison  was  one  of  the  points  expressly  assumed. 
If  the  whole  cargo  had  been  thrown  overboard,  the  right  to 
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recover  for  a  total  loss  would  have  been  clear.  (Per  Coort  of 
Appeals — McGroith  v.  Churchy  1  Gainers  R.  196  ;  Pezant  v. 
National  Ins.  Cb.,15  Wend.  453.)  At  the  time  of  the  jettison, 
tiie  diip  had  relinqniahed  the  prosecution  of  the  voyage,  and 
was  endeavoring  to  reach  her  port  of  departure.  Even  if  there 
could  have  been  a  claim  to  make  good  the  freight  lost  by  the 
jettison,  by  contribution  in  general  average,  it  would  have 
been  in  the  nature  of  salvj^e,  and  to  have  been  collected  by 
the  underwriters.  By  the  terms  of  this  policy,  the  benefit  of 
salvage  belongs  to  the  assured.  The  freight  and  primage  upon 
the  articles  jettisoned,  specified  in  the  bills  of  lading,  amounted 
to  £339  0*  5d,  equal  to  about  $1,627/5^- 

n.  The  receipt  by  David  Ogden,  after  the  voyage  had  been 
broken  up,  from  Sands,  Fuller  &  Co.,  of  freight  upon  their 
goods  ;  the  retention  by  him  of  an  amount  equal  to  the  freight 
out  of  the  proceeds  of  the  sales  of  the  cargo  abandoned  to  the 
Atlantic  and  New  York  Insurance  Companies,  and  the  arrange- 
ment with  Mr.  Routh,  through  Francis  Griffin,  Esq., in  March, 
1848,  did  not  defeat  the  plaintiff's  right  to  recover  for  a  total 
loss  :  David  Ogden  had  the  right  to  endeavor  to  save  for  his 
principal  as  much  as  possible  by  way  of  salvage. 

III.  The  freight  earned  on  the  subsequent  voyage,  did  not 
enure  to  the  benefit  of  the  defendant.  1.  They  had  expressly 
relinquished,  by  the  tenttt  of  the  policy,  any  benefit  of  salvage. 
2.  The  ship  sailed  on  the  new  voyage  on  the  17th  December,* 
1846,  and  the  policy  expired  on  the  30th  December,  before  she 
could  have  delivered  her  cax^a  The  underwriters  would  not 
have  been  liable  for  any  loss  happening  during  the  voyage, 
after  the  policy  had  expired. 

IV.  The  loss  of  freight  by  the  damage  to  the  cargo,  and  by 
the  jettison,  left  the  voyage  not  worth  pursuing.  There  was, 
for  all  practical  purposes,  and  in  any  reasonable  view  of  the 
case,  a  total  loss  of  the  freight  for  that  voyage  (15  Wend.  457, 
per  Bronson,  J. ;  4  lb.  53,  54,  per  Chancellor  Walworth  ;  25 
Wend.  617  ;  2  Phil.  Ins.  356-7,  323,  325). 

V.  The  offer  to  prove  the  amount  of  freight  by  the  freight 
list  of  the  ship  upon  the  cargo  with  which  she  sailed  on  the 
17th  December,  1846,  was  properly  disallowed.  It  was  irrele* 
Tant  and  immataial 
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YL  Proof  of  the  expenses  incurred  in  preparing  and  fitting 
the  St  Patrick  for  sea  (independently  of  the  cost  of  repairs), 
was  not  irrelevant.  It  was  proper  to  be  considered  in  refer- 
ence to  the  question,  whether  the  owners  were  bound  to  have 
retained  and  carried  on  that  portion  of  the  cargo  which  was 
capable  of  transhipment 

YII.  There  is  no  exception  to  the  charge,  except  so  far  as  it 
did  not  conform  to  the  points  made  by  the  defendants.' 

By  the  Cottbt.  Boswokth,  J. — ^The  construction  given  to 
this  policy  by  the  charge  to  the  jury,  treated  it  as  a  policy 
upon  freight  as  an  integral  subject,  and  not  npon  the  several 
items  of  freight  npon  the  distinct  and  separate  parts  of  the 
cargo  shipped  by  different  shippers.  The  freight  insured  was 
treated  as  a  totality,  and  the  jury  were  instructed,  that,  if  the 
undamaged  goods,  instead  of  being  transhipped  in  other  ves- 
sels, had  been  retained  and  carried  on  in  the  8t  Patrick, 
^' there  could  be  no  recovery  in  this  action;  the  ship  would 
then  have  earned  a  part  of  her  freight,  and  there  could  not 
have  been  a  total  loss.'' 

The  defendants,  upon  this  motion,  are  entitled  to  a  just  and 
full  application  of  that  rule  of  construction.  It  was  one  for 
which  diey  contended  at  the  trial,  and  the  plaintiff,  instead  of 
controverting  or  excepting  to  it,  sought  to  bring  himself  within 
it,  by  showing  a  loss  of  freight  on  every  part  of  the  cargo, 
total  in  judgment  of  law. 

The  jury  were  also  instructed  that  ^  there  was  no  right  to 
abandon  the  voyage  on  account  of  the  injury  to  the  ship." 

The  opinion  delivered  in  the  Court  of  Appeals  states  that 
*^  there  was  no  obligation  to  abandon  the  voyage,  nor  had  the 
assured,  or  their  agent,  a  right  to  do  so,  by  reason  of  the  inju- 
ries sustained  by  the  vessel,  unless  they  extended  to  at  least 
one-half  of  her  value." 

It  is  proper  to  observe  here  that  the  cause  was  hetore  that 
court  on  a  demurrer  to  the  declaration,  which  admitted  the 
fSeu^ts  stated  in  the  latter  to  be  true.  How  far  the  facts  esta- 
blbhed  at  the  trial  correspond  in  substance  and  effect  with 
those  which  th^  Court  of  Appeals  regarded  as  admitted  by  the 
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demurrer,  it  may  be  necessary  to  consider,  in  respect  to  some 
of  the  points  made  and  argued  in  this  motion. 

The  opinion  referred  to  further  states,  that  ^^  the  declaration 
contains,  in  general  terms,  a  sufficient  allegation  of  an  aban* 
donment  of  the  voyage,  and  a  consequent  loss  of  freight  within 
the  terms  of  the  policy.  It  would,  nevertheless,  be  invalid,  if 
the  statement  of  the  particulars  of  the  loss  showed  that  such 
loss  was  in  fact  partial." 

The  opinion  of  that  court,  and  the  charge  to  the  jury,  concur 
in  the  proposition,  that  the  assured  had  no  right  to  abandon 
the  voyage,  by  reason  of  the  injuries  sustained  by  the  vessel. 

It  must  be  also  taken  as  true,  that  the  ship  was  repaired,  and 
sailed  within  a  reasonable  time  for  the  original  port  of  destina- 
tion ;  and  was  repaired  with  a  view  to  obtain  and  carry,  and 
did  carry  a  full  cargo  on  freight  to  that  port,  fix>m  the  port  of 
necessity  at  which  the  repairs  were  made.  She  might  have 
retained,  and  carried  forward  the  undamaged  goods.  And  the 
jury  were  instructed  that,  if  she  had  retained  and  carried  them 
forward,  the  loss  of  freight  would  have  been  partial,  and  not 
actually  total,  and  no  recovery  could  have  been  had  in  this 
action. 

If  this  view  be  correct,  and  if  the  true  rule  as  to  the  unda- 
maged goods  was  stated  to  the  jury,  then  it  follows  that,  on 
the  state  of  facts  then  existing,  it  depended  entirely  on  the 
arbitrary  volition  of  the  assured  whedier  the  loss  should  be 
absolutely  total  or  only  partial,  and  not  upon  the  question 
whether  he  had  been  prevented  by  the  perils  insured  against, 
from  entitling  himself  to  the  freight  of  some  part  of  the  cargo. 

He  had  no  right  to  abandon  the  voyage  on  account  of  the 
injuries  to  the  ship.  Those  injuries  were  repaired,  with  the 
view  of  going  to,  and  she  did  within  a  reasonable  time  sail  for, 
the  original  port  of  destination,  and  carried  and  delivered  a 
full  cargo  at  that  port  She  could  have  carried  these  goods ; 
and  had  she  carried  them,  there  could  have  been  no  recovery 
by  the  plaintiff.  Freight  might  have  been  earned  by  carrying 
them  in  this  ship. 

The  election  to  not  so  carry  them,  it  is  claimed,  subjects  the 
defendants  to  a  liability  for  the  amount  insured ;  while  an  elec- 
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tion  to  80  carry,  and  having  thus  carried  them,  would  have 
exonerated  the  defendants  from  all  liability. 

The  practical  question,  as  the  cause  was  submitted  to  the 
jury,  is  this :  Does,  or  can  the  liability  of  the  defendants  be 
made  to  depend  upon  the  will  of  the  assured,  or  does  it  depend 
upon  facts,  irrespective  of  what  his  will  or  election  may  be, 
with  reference  to  such  facts? 

To  answer  this  question  understandingly,  it  is  important  to 
ascertain  what  is  the  precise  nature  of  the  contract  of  insurance 
on  freight  Where  the  insurance  is  against  actual  total  loss  only, 
it  is  an  undertaking  that  if  the  shipowner  is  prevented  from 
earning  any  freight  by  any  of  the  perils  insured  against,  the 
underwriters  will  make  good  the  loss  on  freight  to  the  amount 
of  their  subscription. 

In  the  case  of  a  valued  policy  on  freight,  and  an  actual  total 
loss,  the  underwriters,  as  a  general  rule,  must  pay  the  sum 
named  in  the  policy. 

But  the  underwriters  do  not  contract  that  the  voyage  shall 
yield  a  profit  to  the  assured,  nor  that  it  shall  not  cost  him  more 
to  deliver  the  cargo,  according  to  the  terms  of  the  bills  of 
lading,  than  the  aggregate  gross  amount  of  freight  payable  on 
the  delivery  of  the  cargo,  or  the  sum  named  in  the  policy  as 
the  measure  of  the  underwriters^  liability  in  the  case  of  total  loss. 

They  contract  that  a  technical  total  loss  of  the  vessel  shall  not 
be  occasioned  during  the  voyage  by  any  of  the  perils  insured 
against ;  or,  such  an  event  not  happening,  that  the  assured  shall 
not  be  prevented  by  such  perils  from  transporting  and  delivering 
some  part  of  her  cargo,  in  specie,  at  the  port  of  destination. 

If  the  perils  insured  against  have  neither  caused  a  technical ' 
total  loss  of  the  vessel,  nor  prevented  the  carrying  and  delivery 
of  some  part  of  the  cargo  in  specie,  so  as  to  entitle  the  assured 
to  freight,  then  the  underwriters  are  not  liable,  for  the  reason 
that  some  freight  has  been  earned,  or  might  have  been,  if  the 
assured,  or  their  agents,  had  performed  their  duty.  And  they 
cannot  make  their  omission  to  perform  their  duty  the  ground 
of  liability  on  the  part  of  the  underwriters. 

The  underwriters  do  not  undertake  to  indemnify  them  against 
a  loss  of  freight  resulting  from  the  non-performance  of  duty, 
but  only  against  an  actual  total  loss  of  freight,  which  the  perUs 
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insured  against  shall  have  prevented  them  from  earning.  With 
the  cost,  to  the  assured,  of  earning  it,  the  underwriters  have  no 
concern. 

To  avoid  misconstmction,  it  is  proper  to  remark,  that  by  the 
cost  of  earning  freight,  it  is  not  intended  to  intimate  that  the 
proportion  of  losses  arising  from  the  perils  insured  against  and 
forming  a  subject  of  general  average,  properly  chargeable  on 
freight,  is  a  matter  that  does  not  concern  the  underwriters,^  or 
that  it  is  not  to  be  regarded  in  determining  whether  that  and 
other  losses  chargeable  on  freight  only,  may  or  may  not  make 
a  case  of  actual  total  loss  of  freight. 

When  the  ship  becomes  changed,  by  necessity,  during  the 
voyage,  and  the  gCK>ds  are  sent  forward  by  the  master  in  a  sub* 
Btituted  ship,  in  the  discharge  of  a  duty  for  the  benefit  of  the 
owner  of  the  goods  at  an  increased  freight,  the  increased  freight 
is  a  charge  upon  the  goods,  and  must  be  paid  by  the  insurer  of 
the  cargo.  (Mwnford  v.  Commercial  Ins.  Co.^  5  L.  S.  262 ; 
Sea/rle  v.  SooveU^  4  J.  C!h.  R.  218 ;  Dodge  v.  Marine  Ins,  Co,j 
17  Mass.  471 ;  Hugg  v.  Augusta  Ins.  and  Banking  Co.,  7  How. 
U.  S.  R.  695-609.) 

Where  a  ship  puts  into  a  port  of  distress  for  repairs,  and  to 
enable  the  repairs  to  be  made,  the  cargo  is  necessarily  unload- 
ed, the  charges  of  unshipping  and  re-shipping  the  cargo,  will 
generally  fall  on  the  underwriter  on  freight. 

The  charges  of  wages  and  provisions  incident  to  a  delay  for 
repairs,  are  not  chargeable  to  the  underwriter  on  freight,  any 
more  than  to  an  underwriter  on  the  ship. 

In  England  these  expenses  do  not  give  a  claim  to  either  gene- 
ral or  particular  average.  It  is  a  part  of  the  obligation  of  a  ship- 
owner to  keep  a  competent  crew  on  board  at  his  own  expense, 
from  the  commencement  to  the  end  of  the  voyage.  {Jackaon 
V.  Cha/rnocky  8  T.  R  209 ;  Plvmmer  v.  Wildman^  3  Haule  & 
Selwyu,  482';  Power  v.  Wkitmore^  4  Maule^  &  Selwyn,  481.) 

Where  the  damages  to  be  repaired  are  such  as  to  give  a 
claim  to  general  average,  these  expenses,  by  the  law  of  this 
country,  are  to  be  contributed  for,  as  general  average.  (2d 
Amould  on  Insurance,  914,  and  cases  cited  in  note  1.) 
/  With  these  qualifications,  it  may  be  said,  that  with  the  cost 
/to  the  assured  of  earning  freighti  the  underwriters  have  nothing 
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to  do,  and  the  amount  of  snch  cost  does  not  enter  into  the  con- 
sideration whether  the  latter  are  or  are  not  liable  for  an  actual 
total  loss  of  freight./  They  do  not  undertake  that  the  wages  of 
the  master  and  crew,  and  the  necessary  provisions  for  the  voy- 
age, shall  not  cost  more  than  the  amount  of  freight  to  be  earned. 
/'The  impossibility  of  entitling  the  assured  to  any  freight,  aris- 
ing solely  from  the  perils  insured  against,  is  the  only  event  on 
which  the  underwriters  can  be  made  liable./ 

In  this  case,  by  the  express  terms  Of  the  policy,  it  was  ^^spe- 
cially agreed,  that  this  company  shall  not  be  liable  for  any  par- 
tial loss  whatever,  nor  for  general  average  or  expense." 

Herbert  v.  HaUett^  3  J.  C.  93,  was  an  action  upon  a  policy 
on  freight,  valued  at  $2,200,  from  Kew  York  to  tlie  Havana. 
The  vessel,  after  encountering  a  gale  of  wind,  and  being  driven 
on  shore,  was  obliged  to  return  to  New  York.  The  cargo  was 
in  part  so  damaged  as  to  be  incapable  of  being  carried  to  the 
port  of  destination. 

As  to  portions  of  the  cargo,  it  did  not  appear  what  became 
of  them.  It  was  the  opinion  of  a  shipper  of  a  part  of  the  car- 
go, who  was  acquainted  with  the  cargo  before  the  brig  sailed, 
and  who  received  the  goods  into  his  store,  on  their  return,  that 
most  of  the  cargo  was  so  much  damaged,  and  the  voyage  so 
broken  up,  as  not  to  be  wortli  pursuing.  The  vessel  was  re- 
paired in  a  reasonable  time,  and  proceeded  on  another  voyage. 
There  was  no  proof  of  an  abandonment  by  the  plaintiff. 

It  was  held  that  the  assured  had  no  right  to  recover,  as  he 
ought  to  have  insisted  on  carrying  on  the  goods  so  as  to  entitle 
himself  to  the  freight,  and  having  lost  the  freight  by  his  negli- 
gence or  folly,  the  insurers  were  not  liable. 

Kent,  J.,  remarked :  ''  It  appears  to  me  that  the  same  periL 
and  to  the  same  extent,  ought  to  exist,  to  authorize  a  recover^ 
on  a  policy  on  freight,  as  on  a  policy  on  the  ship,  and  that  be- 
fore the  insured  can  recover,  in  either  case,  as  for  a  total  loss, 
the  ship  must  be  rendered  unable  to  perform  the  voyage.  * 
If,  in  a  like  case,  he  could  not  recover  a  total  loss  on  a  policy 
on  the  ship,  I  see  no  good  reason  why  there  should  be  a  reco- 
very for  a  total  loss  of  freight.  It  would  involve  the  absurdity 
of  assuming,  in  the  one  case,  that  the  voyage  was  lost  by  the 
peril,  and  in  the  other,  that  it  was  not  lost." 
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Each  of  the  judges  who  gave  opinions  in  that  case,  spoke  of 
the  fact  that  the  vessel  was  repaired  at  a  small  expense,  but  no 
point  was  made  as  to  the  relative  amount  of  the  expense  neces- 
sary to  send  forward  the  undamaged  part  of  the, cargo,  and  the 
freight  to  be  earned  by  carrying  that  part  of  the  cargo. 

lie  point  decided  by  the  case  is,  that  the  ship-owner  was  not 
prevented  by  the  perils  insured  against  from  completing  the 
voyage,  and  entitling  himself  to  freight  on  a  part  of  the  cargo, 
and,  therefore,  there  was  not  an  actual  total  loss  of  freight. 

Moody  V.  Jone%^  4  Bam.  &  Cress.  394,  was  an  action  upon  a 
policy  on  freight  of  the  ship  Isabella,  from  Kingston  in  Jamaica, 
to  Liverpool.  The  vessel,  after  commencing  her  voyage,  was 
compelled,  by  injuries  arising  from  the  perils  insured  against, 
to  put  back  to  Kingston  for  repairs,  and  to  unload  the  whole 
cargo.  The  injuries  to  the  vessel  were  repaired,  but  part  of 
the  cargo  was  so  damaged  that  it  could  not  be  re-shipped  with- 
out danger  from  ignition  to  the  ship  and  the  rest  of  the  cargo, 
unless  it  underwent  a  process  of  washing  with  fresh  water,  and 
then  drying  in  the  sun,  which  would  have  detained  the  vessel 
six  weeks,  and  been  attended  with  expense  equal  to  the  freight. 
They  were  sold  by  the  master,  who  proceeded  on  his  voyage 
with  the  rest  of  the  cargo,  being  unable  to  obtain  other  goods 
to  complete  his  cargo  in  a  reasonable  time.  He  carried  with 
him  the  proceeds  of  the  damaged  cargo,  and  paid  them  to  the 
parties  interested,  without  retaining  the  freight  of  the  goods 
sold.  His  proceedings  in  Kingston  were  found  to  be  such  as  a 
prudent  man  uninsured  would  have  adopted. 

The  court  said :  "  It  is  very  proper  that  the  master  should 
exercise  a  discretion,  whether  it  be  more  fit  to  leave  the  goods 
behind  and  give  up  the  value  of  the  freight,  than  to  bring  them 
home.  ]^ut  it  by  no  means  follows  as  a  consequence,  that  if 
he  does,  in  the  sound  exercise  of  his  discretion,  leave  part  of 
the  goods  behind,  and  his  owner  thereby  loses  freight  pro  iardo^ 
he  can  throw  the  loss  on  the  underwriters." 

In  that  case  it  is  obvious  that  the  goods  could  not  have  been 
carried  forward  in  their  damaged  condition.  But  they  could 
have  been  restored  to  a  condition  in  which  they  might  have 
been  carried  forward.  It  would  have  cost,  however,  an  ex- 
pense equal  to  the  freight,  besides  the  delay  it  woidd  have 
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occasioned  to  the  voyage.  The  expenae,  however,  would  have 
occasioned,  practically,  a  total  loss  of  freight  on  this  part  of 
the  cargo,  if  there  can  be  said  to  be  a  total  loss,  because  it 
costs  the  amount  of  it  to  earn  it.  But  there  was  no  loss  of 
freight,  if  by  that  be  meant  merely  an  impossibility  of  entitb'ng 
the  ship-owner  to  it,  arising  from  the  perils  insured  against. 
In  the  latter  sense  there  was  no  loss  of  freight,  and  the  court 
held  the  plaintiff  not  entitled  to  recover.  The  master  failed 
to  earn  it,  by  electing  not  to  earn  it. '  The  ground  of  his  so 
electing  was,  that  to  earn  it  would  not  yield  a  profit  to  the 
ship-owner.  He  was  not  prevented  by  the  perils  insured 
against  from  earning  it,  and  hence  the  underwriters  were  not 
liable.  With  the  mere  cost  of  earning  it  they  had  nothing  to 
do.  Such  a  consideration  formed  no  part  of  the  terms  or  con- 
ditions of  their  contract.  (1  Wood  &  Rob.  103 ;  Brockelhank 
V.  Suffure,  1  B.  &  Ad.  81,  for  the  terms  of  the  policy.) 

It  may  probably  be  now  regarded  as  settled  law,  that  where 
the  cargo  is  necessarily  unloaded  at  an  intermediate  port  in  the 
course  of  the  voyage,  for  the  repairs  of  the  ship,  and  on  survey 
is  found  to  be  so  sea-damaged  that  it  must  inevitably  perish 
from  putrefaction,  before  it  can  be  carried  to  the  port  of  desti- 
nation, it  may  be  justifiably  sold,  and  the  underwriters  are  liable 
for  an  absolute  total  loss  of  freight  This  is  on  the  principle 
that  the  earning  of  freight  has  become  an  absolute  ifhpossi- 
bility  by  reason  of  the  perils  insured  against  {Roux  v.  JSalva- 
dory  3  Bing.  N.  0.  266 ;  7  How.  U.  S.  R.  595.) 

The  right  to  insist  that  there  was  a  total  loss  of  freight  upon 
the  undamaged  goods  would  have  necessarily  been  the  same  as 
to  the  whole  cargo,  if  all  had  been  undamaged,  and  could  have 
been  sent  forward,  and  had  been  sent  forward  by  the  master  at 
the  same  increased  freight,  "  if  the  expenses  of  the  ship,  such 
as  wharfage,  pilotage,  labor,  wages,  provisions,  and  other 
charges  on  freight,  which  would  need  to  be  incurred  in  sending 
forward  the  goods,  would  have  exceeded  the  freight  on  the 
whole  cargo." 

In  such  a  case,  whether  it  would  be  wise  or  foolish  for  a 
merchant  to  send  on  his  goods,  if  the  master  insisted  on  his 
right  to  retain  and  forward  them,  or  to  be  paid  his  full  freight, 
is  a  question  which  cannot  affect  the  relative  rights  of  the 
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assured  and  the  underwriters  on  freight — ^the  latter  of  whom 
can  never  be  justly  made  responsible  for  any  loss  on  freight, 
arising  from  the  neglect  or  laches  of  the  assured,  or  of  the 
master  as  his  agent.  (1  J.  R.  205 ;  If.  and  Z.  Griswold  v. 
N.  T.  Insurance  Co.,  3  id.  321,  S.  C.) 

In  the  latter  case,  the  question  was  discussed  and  decided, 
whether  the  fact  that  the  value  of  the  damaged  cargo  would 
not  have  been  worth  the  amount  of  the  freight  at  the  port  of 
delivery,  would  justify  the  assured  in  abandoning  the  Toyage, 
and  entitle  them  to  recover  for  a  total  loss.  The  court  said 
that  "  whether  it  would  have  been  wise  or  foolish  in  the  ship- 
pers to  have  sent  on  the  flour  in  the  condition  it  was  in,  was  a 
question  not  to  be  put  by  the  plaintiff.  It  was  none  of  their 
concern.  The  risk  of  the  value  of  the  oargo  at  the  port  of 
delivery  lay  with  the  owners  of  the  cargo.  All  that  the  plain- 
tiffs had  to  do  by  their  contract  was  to, provide  the  means  to 
take  on  the  cargo,  by  repairing  thdir  ship,  or  procuring 
another. 

If  the  damage  done  to  the  ship  can  be  repaired  within  such 
time  as  not  to  spoil  the  goods  by  the  delay,  tlie  master  is  bound 
to  repair,  and  has  a  right  to  detain  the  cargo  a  reasonable  time, 
until  such  repairs  are  finished,  unless  the  full  freight  is  ten- 
dered by  the  shipper  of  the  goods.  {Clark  v.  Mcus.  F.  andM. 
Ins.  Co.,  2  Pick.  104.) 

If  the  master  waives  his  right  to  insist  on  the  full  freight, 
but  instead  thereof,  permits  the  shipper  to  take  his  goods  away, 
and  forward  them  in  another  ship,  die  ship-owner  cannot  avail 
himself  of  the  master's  laches,  and  recover  as  for  a  total  Iobb 
against  the  underwriters  on  freight  (3  J.  C.  93  ;  3  J.  R.  421 ; 
2  Pick.  104 ;  HiLgg  v.  Augusta  Ins.  and  Banking  Co.y  7  How. 
U.  S.  596.) 

Jordan  v.  Warren  Ins.  Co.  (1  Story  C.  C.  E.)  was  a  case  of 
insurance  on  freight^  on  a  voyage  at  and  from  New  Orleans  to 
Havre.  The  vessel  was  compelled  to  put  back  to  New  Orleans, 
in  consequence  of  injuries  from  the  perils  insured  against  The 
cargo,  consisting  principally  of  cotton,  worth  about  $60,000, 
was  so  much  damaged,  that  it  would  have  required  some  six 
months  to  dry,  sort,  and  repack  it,  and  put  it  in  a  condition  for 
commercial  purpoees.    The  whole  cargo  was  worth  $71,000. 
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The  damaged  part  was  sold  for  $19,744tVt-  T^^  residue,  being 
in  a  soatid  state,  and  worth  about  $2,210,  was  shipped  for  Havre 
in  another  vessel.  The  injury  occurred  on  the  7th  of  June, 
and  the  vessel  was  repaired  and  fitted  for  sea  before  the  21st 
of  July  following ;  and  on  that  day  sailed  with  a  new  cargo 
for  England,  landed  that  cargo,  and  earned  the  freight.  A 
total  loss  on  freight  was  claimed,  but  it  was  decided  that  the 
plaintiff  was  not  entitled  to  recover. 

Justice  Story  said:  "The  ship  was  repaired,  and  capable 
again  of  taking  on  board  the  cargo  at  New  Orleans  within  a 
reasonable  time.  The  master  had  a  right  to  require  that  it 
should  be  so  taken  on  board,  and  carried  on  the  voyage,  as 
Boon  as  it  should  be  in  a  condition  to  be  safely  reshipped.  He 
had  a  right  to  wait  until  the  cargo  could  be  dried,  sorted,  re- 
packed, and  prepared  for  reshipment.  The  delay  arising 
thereby  would  be  a  mere  retardation,  or  temporary  interrup- 
tion, or  suspension  of  the  voyage,  and  not  an  utter  prostration 
or  destruction  of  it.  If,  then,  the  freight  has  been  lost,  it  has 
been  lost  by  his  own  voluntary  act,  and  not  by  the  necessary 
operation  of  any  of  the  perils  insured  against." — (P.  351.)  *  * 

"  It  has  been  suggested  that  the  time  of  the  detention  to  refit 
yras  longer  than  the  actual  voyage  to  Havre,  and,  therefore, 
that  the  master  might  reasonably  refuse  to  proceed  on  the  voy- 
age. But  the  underwriters  take  upon  themselves  no  risk  what- 
ever as  to  the  length  or  duration  (and  it  might  be  added,  or  of 
the  cost)  '  of  the  voyage  insured.'  What  they  undertake  is, 
that,  notwithstanding  any  of  the  perils  insured  against,  the 
ship  shall  be  capable  of  performing  the  voyage,  so  as  to  earn 
the  freight  insured ;  not  that  the  voyage  shall  be  performed  in 
a  longer  or  shorter  period,  or  at  a  cost  less  than  the  freight  to 
be  earned."  "  The  owner  takes  upon  himself  the  chances  of  a 
short,  or  of  a  protracted  passage,  of  a  profitable  or  of  a  losing 
voyage." 

{Anderson  v.  Walt&ry  2  Maule  &  S.  240 ;  IhUh  v.  Smith, 
id.  278 ;  Benson  v.  Chapmanj  6  Mann.  &  Granger,  792,  and 
the  judgment  of  the  Court  of  Exchequer  on  reversing  it,  as 
stated  in  Arnold  on  Insurance,  Perkins's  ed.,  vol.  S,  p.  1143 
[marginal]  ;  id.,  pp.  1042  to  1052,  and  1136  to  1139,  and  cases 
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The  cases  seem  to  establish  the  proposition  that,  in  an  insur- 
ance on  freight  against  actual  total  loss  only,  the  underwriters 
are  not  liable,  where  the  vessel  is  not  so  injured  as  to  amount 
to  a  constnicti^e  total  loss,  and  the  cargo  is  not  so  injured  as 
to  prevent  some  part  of  it  from  being  carried  and  delivered  at 
the  port  of  destination.  In  this  case,  a  part  of  the  cargo  might 
have  been  retained  and  carried  forward  in  the  St.  Patrick,  the 
freight  on  which  amounted  to  £251  16s.  5d.  The  value  of  this 
part  of  the  cargo  is  not  stated,  but  it  consisted  of  153  bales  of 
cotton,  231  bbls.  of  turpentine,  a  lot  of  headings  and  shooks 
for  casks,  197  tierces  and  100  half-barfels  of  beef,  17  hogsheads, 
1  tierce,  and  254  barrels  of  pork. 

The  freight  on  this  was  actually  earned  by  the  transhipment 
and  delivery  of  this  part  of  the  cargo,  by  the  assured,  or  their 
agent  The  only  ground  on  which  an  actual  total  loss  of  this 
freight  is  claimed  is,  that  it  cost  more  than  its  amount  to  earn 
it ;  and  that  in  the  intendment  of  the  assured  the  voyage  was 
abandoned,  which  was  commenced  on  the  6th  of  October,  not- 
withstanding the  vessel  was  repaired  in  a  reasonable  time,  with 
a  view  to  proceed  to  the  original  port  of  destination,  and  did 
so  proceed  with  a  full  cargo,  and  earn  and  receive  freight 

It  is  confidently  believed  that  no  authority  can  be  found  to 
support  the  proposition  that,  in  the  case  of  an  insurance  against 
actual  total  loss  only,  the  underwriters  can  be  made  liable  on 
the  ground  that  injuries  from  the  perils  insured  against  have 
caused  so  much  damage  to  the  cargo,  that  it  will  cost  more  to 
put  it  in  a  condition  to  be  reshipped  and  carried  forward,  than 
the  amount  of  the  freight  payable  on  its  delivery,  where  the 
vessel  can  be  repaired  in  a  reasonable  time  to  prosecute  the 
voyage,  and  at  a  cost  which  makes  it  the  duty  of  the  assured 
to  repair  her. 

It  has  already  been  observed  that  the  learned  judge,  who 
gave  the  only  opinion  pronounced  when  this  cause  was  before 
the  Court  of  Appeals,  reglb*ded  it  as  a  fact  admitted  by  the 
demurrer,  that  Uiere  was  an  absolute  '^  relinquishment  of  the 
voyage,  and  not  a  mere  intermission,  or  suspension  of  it,  for 
the  purpose  of  repairs."  But  he  also  said  that  there  was  no 
right  to  relinquish  it  by  reason  of  the  injuries  sustained  by  the 
vessel,  unless  they  extended  to  at  least  one-half  of  her  value. 


NEW  YORK— MAY,  1858.  223 

Ogden  r.  The  General  Mutual  Ina.  Co. 

They  did  not  equal  a  quarter  of  one-half  of  her  value,  and, 
therefore,  if  there  was  a  pretended  abandonment  of  the 
voyage,  it  was  not  rightful  as  between  the  assured  and  the 
underwriters,  if  abandoned  merely  on  account  of  the  injury  to 
the  vessel. 

It  has  also  been  noticed  that  that  opinion  proceeds  on  the 
ground,  that  the  insurance  was  not  on  tiie  whole  freight,  of  the 
whole  cargo,  as  an  integral  subject,  but  on  each  of  the  items  of 
freight  payable  on  the  delivery  of  die  distinct  portions  of  cargo 
shipped. 

Even  if  that  be  a  correct  exposition  of  the  nature  of  this 
policy,  the  defendants  on  this  motion  are  entitled  to  have  it 
regarded  as  an  insurance  on  the  whole  freight  as  a  totality. 
Such  was  the  rule  declared  at  the  trial,  and  to  hold  otherwise 
now,  would  deprive  the  defendants  of  the  benefit  of  an  excep- 
tion, which  they  might  have  taken  to  such  a  ruling,  if  it  had 
been  made  at  the  trial. 

The  les^med  judge  whose  opinion  has  been  adverted  to, 
throughout  the  opinion,  and  in  considering  the  statements  made 
by  the  declaration  and  admitted  by  the  demurrer,  as  to  the  fate 
of  the  different  portions  of  the  cargo,  treated  the  voyage  as 
having  been  actually  and  absolutely  abandoned,  by  injuries  to 
the  vessel,  susceptible  of  being  proved,  under  the  allegations  in 
the  declaration,  to  amount  to  a  constructive  total  loss  of  the 
vessel.  In  treating  of  the  question  whether  there  was  a  total 
loss  of  freight  on  the  jettisoned  goods,  he  says :  '^In  this  case, 
however,  the  assured  never  had  any  valid  claim  to  a  contribu- 
tion for  the  loss  of  freight  on  the  jettisoned  goods,  for  two 
reasons :  first,  no  freight  pro  ratd  itineris  had  been  earned ; 
and  secondly,  the  ship  never  proceeded  to  her  port  of  desti* 
nation.'' 

Contrary  to  the  allegation  admitted  by  the  demurrer,  it 
appeared  on  the  trial,  that  the  ship  was  not  only  repaired  in  a 
reasonable  time,  at  a  smaU  expense,  but. in  point  of  fact  did 
proceed  to  her  port  of  destination,  with  a  full  cargo,  the  freight 
on  which  was  over  $10,000,  while  the  original  freight  list  was 
but  a  little  over  $8000,  and  delivered  the  new  cargo  and 
received  the  higher  freight. 

He  adopts  llie  rule  laid  down  in  Abbott  on  Shipping,  that 
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"  if  part  of  the  cargo  be  thrown  overboard  for  the  necessary 
preservation  of  the  ship,  and  the  remainder  of  the  goods  and 
the  ship  afterwards  reach  the  place  of  destination  (or  delivery), 
the  value  of  this  part  is  to  be-  answered  to  the  merchant  by 
way  of  general  average,  and  the  value  of  the  freight  thereof 
allowed  to  the  owner." 

He  adds :  ''In  the  case  under  consideration,  the  vessel  never 
reached  any  port  of  rightful  or  actual  delivery,  or  a  port  of 
discharge." 

How  far  this  fact,  assumed  to  be  admitted  by  the  demurrer, 
affected,  in  his  judgment,  the  merits  of  the  question,  it  is  not 
proper  to  undertake  to  say. 

But  inasmuch,  as  on  the  facts  proved  on  the  trial,  that 
opinion  holds  that  the  voyage  could  not  be  rightfully  relin- 
quished, and  as  it  was  shown  that  the  ship  did  actually  repair 
in  a  reasonable  time  and  sail  for  and  safely  reach  her  port  of 
destination  with  a  full  cargo,  at  an  increased  freight,  it  may  be 
justly  said  that  nothing  in  that  opinion  controverts  the  proposi- 
tion, that  in  judgment  of  law,  the  voyage  was  not  abandoned, 
but  on  the  contrary  was  actually  performed,  and  the  assured 
earned  and  received  full  freight. 

The  policy,  on  the  sixth  of  October,  1846,  attached  upon  the 
freight  on  a  voyage  at  and  from  New  York  to  Liverpool.  It  is 
by  no  means  a  clear  proposition  that  it  attached  to  the  freight 
on  that  particular  cargo  with  which  the  ship  sailed,  in  such  a 
sense,  that  the  underwriters  would  be  liable  if  that  cargo  was 
wholly  lost,  provided  the  vessel  actually  completed  the  voyage 
with  a  full  cargo,  and  earning  full  freight.  (1  Story  C.  C.  R. 
350-361 ;  2  Maule  and  S.  278,  284,  286,  and  Barclay  v.  Stir- 
Ung,  5  id.  6.) 

With  respect  to  the  goods  which  were  so  damaged  that  they 
were  sold,  it  appeared  at  the  trial,  that  the  assured,  in  paying 
over  the  proceeds  of  this  part  of  the  cargo  to  the  owners  of  it, 
by  arrangement  with  them  retained  half  of  the  freight  on  the 
condition  that  if  he  recovered  in  this  suit,  he  was  to  pay  the 
amount  retained  for  freight  to  the  owners  of  the  goods  sold, 
and  if  he  failed  in  this  action  it  was  to  be  in  full  satisfaction  of 
his  freight  on  that  part  of  the  cai^go.  The  amount  so  retained 
was  $2,495^1.     He  has  actually  earned  and  received  so  much 
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freight  on  the  damaged  goods,  unless  the  judgment  of  the  law 
is  that  the  loss  was  actually  total,  then  he  is  to  pay  this  over, 
and  will  not  have  earned  any  freight. 

Tbaa  fact  did  not  appear  in  the  case  as  it  was  presented  to 
the  Court  of  Appeals,  and  what  that  court  would  deem  its 
legitimate  effect,  upon  the  rights  of  these  parties,  is  not  inti- 
mated in  the  opinion  referred  to. 

It  is  quite  obvious  that  very  important  &cts  were  established 
at  the  trial,  directly  opposite  to  those  which  the  Court  of  Ap- 
peals deemed  to  be  admitted  by  the  demurrer,  and  the  case  as 
it  is  now  presented  cannot  be  regarded  as  having  been  passed 
Upon  by  that  court. 

One  important  question  xmdoubtedly  is:  Is  this  policy  one 
upon  the  whole  freight  as  an  integral  subject,  or  is  it  one  upon 
the  items  of  freight  upon  the  distinct  shipments  of  cargo ! 

At  the  trial,  the  former  was  held  to  be  its  true  construction. 
It  is  a  valued  policy,  without  prejudice  to  prior  or  subsequent 
insurance  on  actual  freight.  "Hie  freight  was  valued  at  $10,000, 
and  the  "  policy  proof  of  interest."  By  the  policy  the  defen- 
dants were  not  to  be  liable  for  any  partial  loss  whatever,  nor 
for  general  averages  and  expenses. 

It  would  seem  to  have  been  the  obvioutf  intention  of  the 
parties,  that  the  defendants  were  to  pay  the  stipulated  sum  in 
case  of  a  constructive  total  loss  of  freight  on  that  voyage  by 
the  perils  insured  against,  and  that  there  was  to  be  no  liability, 
unless  the  assured  was  prevented  by  the  perils  insured  against 
from  entitling  himself  to  any  freight. 

I  deem  the  following  propositions  fl«e  fi*om  reasonable 
doubt : —  ' 

The  injuries  to  the  ship  did  not  amount  to  a  constructive 
total  loss  of  the  ship,  and  the  plainti&  had  no  right  to  abandon 
the  voyage  on  that  account. 

The  ship  was  repaired  within  a  reasonable  time  for  resuming 
and  completing  her  voyage.  She  was  repaired  with  a  view  to, 
and  did  proceed  to  her  original  port  of  destination.  It  was  the 
right  of  the  plaintiff  to  have  retained  the  imdamaged  goods, 
and  carried  them' forward  in  this  ship.  Had  they  done  so,  there 
conld  have  been  no  recovery  in  this  action,  for  the  reason  that 
some  freight  would  have  been  earned.  Ilieir  not  earning  it^ 
D.— II.  16 
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resulted  from  their  own  voluntary  act,  and  not  from  the  perils 
insured  against,  and  therefore  the  underwriters  are  not  liable. 

That  although  injuries  may  arise  from  the  perils  insured 
against,  which  make  it  cost  the  assured  more  to  earn  the  freight, 
than  the  amount  of  the  freight,  jet  if  they  do  not  disable  him 
from  earning  freight,  the  underwriters  are  not  liable.  They 
undertake  nothing  in  respect  to  the  profitableness  or  duration 
of  the  voyage.  Their  liability  does  not  depend  upon  and  can- 
not be  affected  by  either  of  those  considerations. 

They  merely  contract  that  the  assured  shall  not  be  prevented 
by  the  perils  insured  against  from  earning  any  freight,  and  if 
he  is,  they  will  pay,  in  case  of  a  valued  policy  like  this,  the 
sum  at  which  it  is  valued. 

If  these  propositions  are  correct,  the  verdict  cannot  be  sus- 
tained, but  must  be  set  aside,  and  a  new  trial  granted. 

As  to  some  of  the  other  propositions  discussed  on  the  argu- 
ment, there  is  more  room  for  doubt 

I  think,  that  in  judgment  of  law,  the  voyage  commenced  in 
October  was  completed.  The  ship  was  repaired  with  an  actual 
intent,  at  the  time  of  repairing  her,  of  proceeding  to  the  origi- 
nal port  of  destination.  She  was  so  repaired,  and  sailed  for  it, 
within  a  reasonable  period  for  resuming  the  voyage.  She  car- 
ried a  full  cargo,  and  earned  and  received  the  freight  of  it. 
Whether  mentally  abandoned  or  not,  it  was  actually  completed. 
The  freight  of  a  full  cargo,  on  tHat  voyage,  was  earned.  *(1 
Story's  0.  C.  K.  850,  351 ;  2  Maule  &  Selwyn,  278 ;  mrling  v. 
Bardayj  5  id.) 

In  the  latter  case  there  had  been  an  abandonment  to  the  un- 
derwriters on  freigl^t,  and  the  question  was,  whether  the  latter 
were  entitled  to  the  freight  of  new  cargo  taken  on  board  at  an 
intermediate  port,  a  port  of  necessity.  It  was  held  that  it  was 
freight  earned  during  the  voyage,  aud  would  be  covered  by  the 
policy,  and  being  such  they  were  entitled  to  it  It  would  seem 
to  follow  that  if  the  insurance  had  been  against  actual  total 
loss  only,  the  earning  of  such  freight  would  exempt  the  under- 
writers from  liability. 

Freight  upon  the  damaged  goods  was  paid  to  the  amount  of 
$2,495.81. 

The  plaintiff  was  allowed  to  retain  this  sum  out  of  the  pro- 
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ceeds  of  the  sales  of  the  damaged  goods,  upon  his  aasertion  of 
a  claim  to  fall,  or  some  freight,  as  a  matter  of  right  He  was 
allowed  to  retain  it  as  a  satisfaction  of  his  claim  to  such  freight 
It  does  not  depend  upon  the  will  of  either  of  the  parties  to  that 
arrangement,  whether  he  shall  keep  it  or  not.  But  by  the  ar- 
rangement between  them  it  is  unconditionally  his,  unless  this 
court  decides  that  notwithstanding  that  arrangement,  there  was 
a  total  loss  of  freight  on  the  part  damaged,  which  he  might, 
but  preferred  not  to,  entitle  himself  to.  If  the  court  decides 
that  the  freight  on  the  undamaged  goods  was  lost  by  his  own 
voluntary  act,  and  not  by  the  perils  insured  against,  and  that, 
therefore,  the  defendants  are  not  liable,  then  he  has  received, 
besides  the  freight  on  those  goods,  $2,495.81,  paid  to  him  as 
freight,  on  a  claim  of  freight  actually  earned  by  him  on  that 
voyage,  and  in  satisfaction  of  such  claim. 

The  rule  seems  to  be  that  the  freight,  which  but  for  the  jetti- 
son the  ship-owner  would  have  received  for 'the  goods  jetti- 
soned, must  be  made  good  to  him  by  a  general  average  contri- 
bution. (Phillips  on  Ins.  91 ;  Benecke's  Pr.  of  Indem.  178 ; 
ColumJbicm  Ins.  Co.  of  Alexcmdria  v.  Ashly  et  al.^  13  Peters, 
344.) 

We  all  concur  in  the  opinion  that  there  should  be  a  new 
trial,  on  the  grounds  that  tiie  freight  on  the  undamaged  goods 
w&  not  lost  by  the  perils  insured  against,  but  by  the  voluntary 
act  of  the  assured ;  and  that  the  policy  was  a  policy  on  freight 
as  a  totality. 

These  points  being  of  themselves  sufficient  to  dispose  of  the 
case,  as  it  is  presented  by  the  bill  of  exceptions,  it  is  unnecessary 
for  the  court,  and  it  does  not  intend  to  express  a  definite 
opinion  upon  the  other  questions  arising  upon  it 


Heubaoh  Bbothebs  v.  Sotheb  &  MoLLUAinr. 

Jk.  remituoioe  by  a  ikctor  to  his  eonaignor  is  at  hie  own  riak^  qiiImi  made  under 

a  prior  direction  or  authority. 
'When  he  hM  been  directed  or  authoriced  to  remits  he  is  answerable  only  ibr 

good  faith  and  doe  diligence. 
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The  guaranty  of  tkdel  erederv  oommieaion  is  limited  to  the  payment  of  the  price 

of  goode  sold  upon  credit^  and  does  not  extend  to  the  remittance  of  fonda 

received. 
But  when,  by  the  agreement  of  the  parties^  the  factor  ia  enticed  to  charge  a 

guaranty  commission  upon  exchange  remitted,  he  cannot  dischai^  himaelC 

from  his  liability  by  omitting  to  charge  the  commission. 
When  a  factor  charges  himself  by  anticipation,  with  the  price  of  goods  told  upon  "XJ^ 

credit,  the  remittance  then  made  by  him  is  of  his  own  iunds^  in  discharga  of  a 

personal  debt^  and  is  therefore  made  at  his  own  risl^ 
Semble,  that  the  weight  of  authority  is,  that  a  factor,  who  endones  generally  tha 

bills  which  he  remits^  renders  himself  personally  liable^  upon  his  endorsement^ 

to  his  principal,  as  well  as  to  third  persona 
Beport  of  referee  in  faTor  of  defendaata  set  aside^  rule  for  refen^oa  discharged^ 

and  new  trial  ordered. 
(Before  Dun  and  Caxpbxli,  JJ.y 
April  28 ;  July  2,  1868. 

MonoNy  on  behalf  of  the  plaintiff  npou  a  case  to  set  aiude 
the  report  of  a  referee,  and  the  judgment  entered  thereon  at 
special  term,  in  iavor  of  the  defendant 

As  the  questions  that  arose,  and  were  decided  bv  the  coort, 
turned  partly  upon  the  pleadings,  it  is  deemed  proper  to  set 
them  forth  m  exienso. 

The  following  are  the  complaint,  answer,  and  reply : — 

The  plaintiffs  complain  against  the  defendants,  and  state,  on 
information  and  belief,  that  the  plaintififs^  before  the  eighteenth 
d^y  of  November,  1847,  employed  the  defendants  to  sell  certain 
goods  and  merchandise  of  the  plaintifis,  of  the  value  of  four 
hundred  and  eighty  dollars  or  hereabouts,  for  reward  to  the 
defendants  in  that  behalf,  and  then  delivered  said  goods  and 
merchandise  to  the  defendants ;  and  the  defendants  then 
promised  to  sell  said  goods  and  merchandise,  and  to  bei  respon- 
sible to  the  plaintiffs  for  the  price  thereof. 

And  the  plaintiffs  further  state,  on  information  and  belief, 
that  after  said  goods  and  merchandise  were  so  delivered  to  the 
defendants,  and  on  or  before  the  said  eighteenth  day  of  No- 
vember, 1847  (but  on  what  particular  day  or  days  they  are  not 
informed  and  cannot  state),  the  defendants,  sold  said  goods  and 
merchandise  for  the  sum  of  four  hundred  and  eighty  dollars 
and  two  cents,  on  a  credit  of  six  months  from  the  day  or  days 
of  such  sale ;  and  that  although  such  credit  has  long  since  ex- 
pired, and  the  defendants  have  received  the  price  of  said  goods 
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tad  merehandise,  yet  they  have  not  (Miid  the  siLine  nor  any 
port  thereof  to  th^  plaintifis. 

And  the  plaintifi^  admit  that  the  charges  of  the  defendants 
for  commissions  and  eicpenses,  in  and  about  snch  sale  or  sales, 
amount  to  the  sum  of  fifty-four  dollars  and  eighty-two  cents  ; 
which  sum  the  plaintiffs  are  willing,  and  hereby  offer,  to  allow 
to  the  defendanto  out  of  the  price  of  the  said  goods  and  mer- 
chandise. 

And  the  plaintiffs  futt&er  state,  on  information  and  belief, 
that  the  price  of  said  goods  and  merchandise  (after  deducting 
said  charges)  became  dud  and  payable  to  the  plaintiffs  by  the 
defendants,  on  the  14th  day  of  April,  1848. 

And  the  plaintiffs  demand  judgment  against  the  defendants, 
ioft  the  sum  of  four  hundred  and  twenty-five  dollars  and  twenty 
ilentB^  with  interest  from  the  14th  day  of  April,  1848. 

The  answer  of  the  above  named  defendants  to  the  complaint 
<^f  the  plidntifb  in  this  action,  respectfully  shows — 

That  the  defendants  admit  that  they  were  employed  at  or 
About  the  time  for  that  purpose  mentioned  in  the  complaint  to 
sell  certain  goods  and  merchandise,  of  the  value  of  $472.14,  or 
thereabouts,  and  not  of  the  value  of  $480,  as  stated  in  the  com- 
plaint, for  reward  to  thd  defendants  as  commission  merchants ; 
and  thd  said  goods  and  merchandise  were  delivered  to  the  said 
defendants ;  and  the  said  defendants,  as  commission  merchants, 
promised  and  agreed  to  sell  the  same  in  good  faith,  and  remit 
the  proceeds  by  a  bill  of  exchange  of  a  person  or  persons  in 
good  credit,  but  deny  that  they,  the  defendants,  promised  to 
be  responsible  for  the  price  thereof.  The  defendants  further 
answering,  say,  that  they  admit  that  afterwards,  to  wit :  on  or 
about  the  18th  day  of  November,  1847,  the  defendants  sold 
eaid  goods  and  merchandise,  for  the  sum  of  $472.14,  and  not  as 
stated  in  the  said  complaint  for  the  sum  of  $480.02,  on  credit 
of  six  months  from  the '  day  or  days  of  such  sale.  And  the 
defendants  further  say,  that  their  charges  for  commissions  and 
expenses  thereon,  in  and  about  such  sales,  amounted  to  $54.43, 
and  not  $54.82,  as  stated  in  the  complaint,  leaving  a  net 
balance  of  $417.71. 

And  the  defendants  further  answering,  say,  that  besides  the 
Inli  of  goodii  abinre  atoitiof&ed,  they  collected  a  small  bill, 
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amonnting  to  $7.88,  from  Messrs.  Gillespie,  Moffat  &  Co.,  of 
Montreal,  for  and  on  account  of  the  said  plaintiffs,  five  per 
cent,  commission  on  which  said  last  mentioned  sum,  for  the 
costs  and  charges  of  these  defendants  in  and  about  the  Collec- 
tion whereof,  these  defendants  neglected  to  charge  hy  inad- 
vertence ;  which  said  last  named  commission,  amounting  to 
the  sum  of  thirty-nine  cents,  has  been  added  by  the  plainti& 
to  the  sum  of  $54.43,  being  the  amount  of  the  commissions  of 
the  defendants  first  above  mentioned,  and  allowed  by  them  to 
the  said  defendants,  included  in  the  sum  of  $54.82,  stated  in 
the  complaint  as  the  amount  of  defendant's  commissions.     . 

And  these  defendants  frirther  answering,  say,  that  at  and 
previous  to  the  time  of  their  receiving  the  said  goods  and  mer- 
chandise, they  received  instructions  from  the  plaintiffs  to  seU 
the  said  goods  on  credit  or  for  cash,  and  to  remit  the  proceeds 
by  a  bill  of  exchange,  drawn  by  persons  in  good  credit. 

And  these  defendants  further  say,  that  on  or  about  the  17th 
day  of  November,  1847,  they,  the  said  defendants,  with  the 
said  balance  of  $417.71,  together  with  the  said  sum  of  $7.88 
collected  as  aforesaid  from  Messrs.  Gillespie,  Moffat  &  Co.,  of 
Montreal,  less  thirty-nine  cents  for  commissions,  purchased  and 
remitted  to  the  plaintiffi  a  bill  of  exchange,  drawn  by  J.  C. 
MuUer  &  Co.,  of  the  city  of  New  York,  merchants,  a  house 
then  in  good  credit,  dated  that  day,  directed  to  Mr.  Jos.  Chr. 
MuUer,  of  Bremen,  payable  sixty  days  after  sight,  to  the  order 
of  Messrs.  A.  Kolker  &  Mollmann,  for  546  63.73  Bremen  rix- 
dollars,  and  by  them  endorsed,  by  which  said  endorsement  the 
said  bill  was  made  payable  to  the  order  of  Messrs.  Gebr.  Heu- 
bach  (or  Heubach  Brothers),  a  firm  at  Sonnenberg  in  Germany, 
composed  of  the  plaintiffs ;  that  they,  these  defendants,  made 
the  remittance  aforesaid,  before  the  said  credit  on  which  the 
said  goods  were  sold,  as  aforesaid,  had  really  expired:  and 
this  they  did  as  an  act  of  accommodation  to  die  plaintiffs,  as 
they,  these  defendants,  had  previously  done  in  other  cases  with 
which  the  plainti£&  were  well  satisfied.  That  the  said  bill  of 
exchange  was  remitted  by  the  transmission  to  the  plaintiff  of 
the  first  of  the  set.  That  the  same  was  received,  and  the 
remittance  approved  by  the  plaintiffs,  who  endorsed  the  said 
bill,  of  exchange  with. their  name  of  Heubach  Brothers ;  and 
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the  said  bill  of  exchange,  on  the  nxteenth  day  of  December, 
1847,  was  duly  accepted  by  the  said  Jos.  Chr.  MuUer,  as  by 
the  same  will  appear. 

That  after  the  bill  was  pnrchased,  the  defendants  discovered 
that  they  had  omitted  to  deduct  the  interest  to  which  they 
were  entitled  for  payment  or  remittance  by  them  in  advance, 
to  wit :  the  sum  of  $10.61,  which  left  the  balance  in  favor  of 
the  plaintiff  of  only  $414.98,  and  that  the  defendants,  instead 
of  remitting  that  sum  only,  had  remitted,  in  fact,  $432.03,  so 
that  they  in  truth  remitted  $17.05  more  than  the  sum  which 
they  had  to  or  were  obligated  to  remit  in  the  premises. 

^e  defendants  therefore  deny  that  the  sum  of  $480.02,  after 
deduct!]^  their  charges,  &c.,  or  any  sum,  became  due  and  pay- 
able to  the  plaintiff  by  the  defendants  on  the  fourteenth  day 
of  April,  1848,  or  that  the  same  or  any  part  thereof  is  due  from 
the  defendants  to  the  plaintiffs. 

The  defendants  therefore  pray  that  they  may  have  judgment 
against  the  plaintiffs,  for  their  reasonable  costs,  cluu^ges,  and 
expend  in  this  behalf  wrongfully  sustained. 

The  plaintiffs,  for  reply  to  the  answer  of  the  defendants, 
deny,  on  information  and  belief,  that  the  house  of  J.  C.  Muller 
&  Co.,  the  drawers  of  the  bill  of  exchange  referred  to  in  the 
answer,  was  in  good  credit  at  the  time  of  the  purchase  of  said 
bill  by  the  defendants. 

And  they  aver,  on  information  and  belief,  that  the  house  of 
Jofl.  Chr.  Muller,  the  drawee  of  said  bill,  was  not,  at  that  time, 
in  good  credit ;  and  that  said  house  of  J.  C.  Muller  &  Co.,  and 
aaid  house  of  Jos.  Chr.  Muller,  were  composed  wholly,  or  in 
part,  of  the  same  persons. 

And  the  plaintiffs,  for  further  reply,  also  deny,  on  informa- 
tion and  belief,  that  the  said  bill  was  purchased  or  remiitted 
for  the  accommodation,  or  with  the  funds  of  the  plaintiffs,  or 
by  their  authority,  or  that  they  ever  approved  the  same  ;  but 
they  aver,  on  information  and  belief,  that  the  same  was  so  pur- 
chased and  remitted  for  the  accommodation  and  with  the  funds 
of  the  defendants ;  and  that  the  plaintiffs  duly  repudiated  and 
rejected  the  same,  of  which  the  defendants  had  due  notice. 

And  the  plaintiffs,  for  further  reply,  also  deny,  on  informa- 
tion and  belief,  that  the  defendants  had  previously,  in  other 
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cases,  by  the  authority,  or  for  the  accommodation  of  the  plain- 
tiffs, in  like  manner  purchased  and  remitted  bills  of  exchange 
to  the  plaintifib,  as  stated  in  the  answer ;  or  that  the  plaintiff 
had  notice  that  any  such  remittances  were  made  with  the 
funds  of  the  defendants  ;  or  that  the  plaintiffs  were  well  satis- 
fied with  any  such  remittances.  And  they  aver,  on  informa- 
tion and  belief,  that  if  any  such  remittances  were  over  made, 
the  same  were  so  made  by  the  defendants  for  their  own  accom- 
modation, and  without  notice  to  the  plaintiffs  that  the  same 
were  made  with  the  fimds  of  the  defendants. 

The  action  having  been  .duly  referred  to  Benjamin  D.  SiUi- 
man,  Esq.,  as  sole  referee,  was  brought  to  trial  before  him  on 
the  23d  and  24th  days  of  May,  1851. 

The  following  facts,  having  been  agreed  upon  by  both  par- 
ties, were  received  in  evidence  without  proof,  viz : 

The  plaintiffs  are  merchants  and  manufacturers,  composing 
the  firm  of  Gebruder  Heubach  (Heubach  Brothers),  and  doing 
lousiness  at  Sonnenberg,  in  Germany.  The  defendants  are 
importing  and  commission  merchants,  composing  the  firm  of 
A.  Bolker  and  Mollmann,  and  doing  business  in  the  city  of 
New  York. 

By  agreement  between  the  parties,  the  defendants  were  to 
act  as  agents  of  the  plaintiffs,  in  the  city  of  New  York ;  and, 
as.  such  agents,  to  sell  all  goods  which  should  be  consigned  to 
them  by  the  plaintiffs  for  sale,  on  the  following  terms,  that  is 
to  say :  the  defendants  were  to  receive  5  per  cent,  commissionfl 
for  selling ;  2i  per  cent  del  credere  commissions ;  and  1  per 
cent,  exchange  (loec^Bel)  commissions ;  together  with  the  cus- 
tomary charges  for  expenses,  &c.  Under  this  agreement  the 
parties  transacted  business  for  a  long  time. 

In  the  year  1847,  the  defendants  were  in  possession  of  certain 
goods  belonging  to  the  plaintiffs,  and  which  had  been  consigned 
to  the  defendants  by  the  plaintiffs  for  sale ;  and  which  goods 
are  described  in  the  accounts  of  sale  hereinafter  mentioned, 
(Schedules  Nos.  1  and  2.) 

On  or  before  the  17th  day  of  November,  1847,  the  defen- 
dants sold  aU  of  said  goods ;  and  on  that  day  they  forwarded 
to  the  plainti£&  two  accounts  of  the  sales ;  copies  of  which  ao* 
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counts  are  hereto  annexed,  marked  respectirelj.  Schedules 
Nos.  1  and  2. 

The  defendants,  also,  on  the  same  day,  forwarded  to  the 
plaintiffs  an  account  current,  a  copy  of  which  is  hereto  annexed, 
marked  Schedule  No.  8. 

The  defendants,  also,  on  the  same  day,  forwarded  to  the 
plaintiffs  the  bill  of  exchange  mentioned  in  the  answer,  a  copy 
of  which,  with  the  endorsements,  is  hereto  annexed,  marked 
Schedule  No.  4. 

The  defendants,  also,  on  the  same  day,  forwarded  to  the 
plaintiffs  a  letter,  of  which  a  copy  is  hereto  annexed,  marked 
Schedule  No.  5. 

At  the  time  of  the  purchase  and  remittance  of  the  said  bill 
of  exchange,  the  defendants  had  no  funds  in  their  hands 
belonging  to  the  plaintiffs,  except  the  sum  of  $7.49,  being 
the  first  item  contained  in  said  account  current,  Schedule 
No.  3. 

The  bill  of  exdiange  was  received  by  the  plaintiffs,  and  by 
them  endorsed  as  appears  on  the  bill,  and  thereupon  forwarded 
by  them  to  their  agents  at  Bremen,  for  collection.  It  was 
accepted  by  the  drawee. 

In  January,  1848,  the  said  drawee  became  insolvent;  and  the 
said  bill  was  thereupon,  to  wit,  on  the  twenty-second  day  of 
January,  1848,  presented  to  him,  and  security  demanded, 
which  was  refused,  and  the  bill  was  protested  for  want  of  such 
security.  The  plaintiffs,  thereupon,  to  wit,  on  the  27th  day  of 
January,  1848,  forwarded  said  protest  to  the  defendants,  in-* 
closed  in  a  letter,  a  copy  whereof  is  hereto  annexed,  marked 
Schedule  No.  6 ;  which  letter  and  protest  were  received  by  the 
defendants. 

At  maturity,  to  wit,  on  the  23d  day  of  February,  1848,  the 
said  biU  was  duly  protested  for  non-payment.  The  plaintiffs 
thereupon,  to  wit,  on  the  28th  day  of  February,  1848,  for- 
warded the^  said  bill,  and  said  last  mentioned  protest  to  the 
defendants,  inclosed  in  a  letter,  a  copy  whereof  is  hereto 
annexed,  marked  Schedule  No.  7;  which  letter,  protest,  and 
bill  were  received  by  the  defendants  on  or  about  the  Ist  day 
of  April,  1848. 
The   letters,  copies  whereof  are  hereto  annoxedi  marked 
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respectively,  Schedules  Nos.  8,  9, 10, 11,  and  12,  were  after- 
wards exchanged  between  the  parties. 

SCHEDXTLE,  No.  1. 

Account  sales  of  Stoneware,  sold  for  account  of  Messrs. 
Heubach  Brothers,  in  Sonnenberg. 

Sold  at  6  months'  credit. 
No.  81.  1  cask,  containing  57  m.  slate  pencils, 

at  67  J  cents., $38  47 

88,89.  2  casks,  containing  100  m.    colored 

marbles,  damaged,  61.37,       -        -      61  37 
90,  91,  92,  93.  4  cases,    containing  each    30    dozen 
slates,  0  at  6—120  dozen   at    51 

cents, 61  20 

94,95.  2   cases,  containing  each    36    dozen 

slates,  'So.  3 — ^72  dozen,  at  55  cents,      39  60 
96,97.  2  cases,    containing   each   30    dozen 

slates.  No.  4 — 60  dozen,  at  65  cents,      39  00 
98-101.  4  cases,  containing    each    50    dozen 
slates,  0  at  6—200  dozen,  at  57 
cents,     -        -        -        -        -        -    114  00 

Due  per  average,  14th  April,  1847,  -        -        -        -  $353  64 

Chaboes. 

Cartage  and  labor  delivering,  advertising, 

postage,  and  petties,      -        -       -       -  $5  15 

Storage  and  fire  insurance,  2i  per  cent,    -  8  88 

Commission  and  guarantee,  7i   ^j     n       -  26  50    $40  53 


Net,  due  per  14th  April,  1848,  -        -        -  $313  11 

To  the  credit  of  Messrs.  Heubach  Brothers,  New  York, 
November  15th  1847. 

A.  BoLKfiB  &  MOLLMAJTH. 

Schedule,  No.  2. 

Account  sales  of  stone  goods,  sold  for  account  of  Messrs. 
Heubach  Brothers,  in  Sonnenberg^ 
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Sold  at  6  months'  credit 
No.  109y  110.  2  cases,    containing  each  80    dozen 

slates,  No.  4r— 60  dozen,  at  65  cents,    $39  00 
94.  1  case,    containing  86  doz.    slates, 

No.  8,  at  66  cents,        -        -        -      19  80 
104.  1  case,    containing    30  doz.    slates, 

0  a  6,  at  57  cents,        -        -        -      17  10 
105, 106.  2  cases,  containing  each  80  dozen 
slates,  0  a  6 — 60   dozen,   at   54 

cents, 82  40 

111.  1  case,  containing   60   doz.    slates, 

0  a  6— at  60  cents,        -        -        -      80  00 

Dae  per  average,  14th  April,  1848,  ....  $188  80 


Ohabges. 

Cartage  and  labor  delivering,  advertising, 

postage,  and  petties,    -        -        -        -  '  $2  40 

Storage  and  lire  insurance,  2i  per  cent,  -  8  45 

Commission  and  gaarantee,  7i  per  cent.,  10  87        $16 


Net,  due  per  14th  April,  1848,        -        -        -  $122  08 

,    To  the  credit  of  Messrs.  Heubach  Brothers,  New  York, 
November  18th,  1847 

A.  BOLKSH  &  MoLLMANK. 

Off  this,  the  annexed  account  sales,  al- 
ready rendered,  case  94,  gross  amount,    $19  80 
Less  expenses, 2  82        $17  48 


Bemains  net,  per  14th  April,  1848,  -        -        -  $104  60 

ScHEDtTLE,  No.  8. 

Messrs.  Heubach  Brothers,  in  Sonnenberg,  in  account  cur- 
rent with  A.  Bolker  &  Mollmann.  With  interest  at  6  per 
cent 
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1847.  .   Ctb. 

March  24.  By  invoice  of  one  case  slates, 

for  Canada,  fls.  19,  24.    B 

10  a  781,     -       .       -       -      $7  88 

Less  commission,  5  per  cent,  -  39 


$7  49 

Nov.  17.  By  net  proceeds  of  marbles  and  slates, 

due  pr.  14  April,  '48,        -        -        -        313  11 
Kov.  17.  By  net  proceeds  of  slates,  pr.  14  April,        122  08 


$442  68 
Dra. 


Nov.  17.  To  interest  on  $435.19,  from  November 
17  to  April  14,  147  days,  at  6  per 
cent, $10  65 


Balance  in  your  iavor  pr.  date,      .        .        -        .      $482  03 

E.  E. 

New  York,  November  17,  1847. 

A.  BoLXSB  &  M OLUCAinf. 

Off  this^  error  as  annexed,       ...    $17  48 
Off  147  davs'  interest,  at  6  per  cent,    *    -  43 

$17    05 


Bemains  not,  pr.  17  Nov.  '47,  ....  $414  98 


Sghedule,  No.  4. 

Exchange  for  L'dor.  646.63  gt 

New  York,  17  November,  1847. 
Sixty  days  after  sight  of  this  first  of  exchange  (second  and 
third  unpaid),  pay  to  the  order  of  Messrs.  A.  Bolker  &  MoU- 
mann,  five  hundred  forty-six  63-72  Bremen  rix-dollars,  value 
received,  and  charge  the  same  to  account  of  shipment  per 
Florian,  as  advised  by 

J.  0.  MuLUBB  6e  Qx 
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To  Mr.  Jos.  Chb.  Mulleb,  Bremen. 
(Endorsed  on  face.) 

Ace.  16  December,  1847. 

Job.  Chb.  Mullxb. 
(Endorsed  on  back.) 
Paj  to  the  order  of  Messrs.  Henbach  Brotheis,  value  in 
accoimt.  New  York,  November  17, 1847. 

A.   EOLKKB    &   MoLLBLkNN. 

Pay  to  the  order  of  Messrs.  Frege  &  Co.,  valne  in  account. 
Sonnenberg,  December  11, 1847. 
Heubach  Bbothebs. 

Schedule,  No.  5. 

(A.  Bolker  &  Mollmann,  to  Heubach  Brothers.) 

New  York,  17th  Nov.  1847. 
We  have  the  honor  to  send  you  this  day  account  sales  of 
stone  goods,  which  have  been  sold  so  £»*,  for  your  account, 
viz.: 

No6.  81  a  101  net,  pr.  14  April,  1848,  $313.11 
104  a  111       -        -        -        .        104.60 
and  also  a  statement  of  your  account,  closing  with  a  baUnce  in 
yonr  favor,  of  $414.98,  due  this  day ;  and  we  remit  you  against 
it  inclosed, 

L'dor  546,  63  gt.  on  Jos.  Chr.  KuUer  of  Bremen,  making,  a 
79  ct  $135.08, 
for  which  you  will  please  credit  us,  if  found  correct. 

(The  further  coutents  of  this  letter  refer  only  to  general 
business  matters,  except  the  closing  paragraph,  viz. :) 

We  have  made  an  enror  in  our  account  sales  of  this  day,  by 
which  our  remittance  amounts  to  something  more  than  the 
balance ;  for.  which  you  will  please  give  us  credit 

A.  BoLKEB  &  Molucahn. 

SOHEDTJLE,  No.  6. 

(Heubach  Brothers^  tg  A.  Bolker  (fe.MolltnanB.) 

Sonnenberg,  near  Coburg,  27th  Jan'y,  1848. 
W»  ava  in  possession  of  your  honored  letters  of  4th  March 
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and  17th  Novbr,  last  year ;  and  we  are  this  day  under  the 
unpleasant  necessity  to  be  obliged  to  inform  yon  that  the 
remittance  by  your  last,  of  L'dor  646.63  on  Jos.  Chr.  Mnller, 
of  Bremen,  has  been  protested,  as  the  drawee  has  declared  his 
insolvency.  We  inclose  the  said  protest,  requesting  you  to  be 
pleased  to  discharge  us  for  this  amount ;  reserving  it  to  us  to 
account  to  you  later,  for  the  protest  charges,  which  amount  ao 
far  to  L'dor  8.  (The  further  contents  do  not  refer  to  the  matter 
at  issue.) 

HeUBACH  BbOT!HE3K8. 


Sghedttle,  Ko.  7. 
(Heubach  Brothers,  to  A.  Bolker  &  Mollmann.) 

Sonnenberg,  near  Ooburg,  Feb'y  28th,  1848. 

Confirming  our  letter  of  the  27th  last  month,  we  acknow- 
ledge receipt  of  your  favor  of  the  14th  last  month. 

(The  beginning  refers  only  to  general  business  matters.) 

We  also  inclose  protest'  for  want  of  payment  of  your  last 
remittance  of  L'dor  546.68  on  Bremen ;  according  to  which 
you  will  please  credit  us  for  L'dor  566,  as  follows. 

Account  of  your  remittance  on  Jos.  Chr.  Muller  of  Bremen, 
protested  for  want  of  payment : 

Capital Ldor  546.63 

Protest  charges 1.54 

Commission  in  Bremen,  ^  per  ct,  -       -  9.58 

Postage,  brokerage,  and  stamp  -    -  70 


Ldor  552.24 


at  1121        ctf.  620.20 

OommiBsion  at  Leipzig  ^  per  ct,    -       -  2.  2 

Potest  of  surety,  8  w£,  Postage,  7.       -  8.  7 

ctf.  635.29 
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at  7  fl.    at  4  ctfl  f.  1095.27 

Commission  i  per  ct.,     .       -        -        -  "    " 

Postages, 2.38 


.  1098  00 


at  97  f.  for  L'dor  50  Udor  666.00 

which  we  have  charged  to-day  to  account  of  Messrs.  A.  Bolker 
&  Mollmann  in  New  York. 
Sonnenberg,  Feb.  28d,  1848. 

Hsukajoh  Sbothebs. 

SOHEDITUB,  No.   8. 

(A.  Bolker  &  Mollmann,  to  Heubach  Brothers.) 

New  York,  4th  April,  1848. 
We  acknowledge  receipt  of  your  favors  of  the  27th  Jannary 
and  28th  Febrnary,  which  have  reached  ns  in  qnick  succession, 
a  few  days  ago.    The  first  brings  us  protest  of  our  last  remit- 
tance of  L'dor  546.63  on  Jos.  Chr.  Muller  of   Bremen,  on 
account  of  the  insolvency  of  the  drawee.    To  our  regret,  has 
the  house  here,  drawers  of  the  bill,  also  suspended  payment,  in 
consequence  of  said  failure,  and  is  required  to  liquidate ;  from 
which  reason  we  cannot  do  any  thing  in  this  matter  for  the 
present    A  statement  of  their  affairs  we  have  not  seen  yet,  as 
all  depends  on  the  realization  of  the  shipments  in  Europe,  and 
in  particular  on  the  house  in  Bremen.    The  character  of  the 
house  has  been  always  very  respectable,  and  it  has  here  imme- 
diately given  every  thing  in  trust  of  an  assignee,  Mr.  Eoop,  of 
the  firm  of  Eoop,  Fischer  &  Co.,  which  will  guarantee  to  the 
creditors  that  the  actual  proceeds  will  be  divided.    But  in  par- 
ticular, the  winding  up  of  the  affairs  of  J.  0.  Muller  &  Co.  of 
Bremen,  has  to  be  awaited,  in  order  to  see  for  how  much  the 
business  here  remains  responsible,  as  the  said  bill  of  exchange 
has  been  accepted  there.    As  -far  as  we  hear,  the  estate  in 
Bremen  promises  to  give  about  sixty  per  cent.    We  have  sent, 
by  this  steamer,  the  bill  of  exchange  to  Jobs.  Heckermann,  of 
lEbremen,  with  orders  to  remit  to  you  the  net  proceeds  of  it; 
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and  yon  will  please  to  give  to  this,  our  mutual  friend,  all  further 
instruction^  which  may  be  required.  In  conformity  with  the 
laws  here,  you  get  from  the  house  here  ten  per  cent  damages, 
added  to  the  amount  of  the  bill,  instead  of  actual  protest 
charges ;  which  you  will  please  note.  We  regret  it  very  much 
that,  by  having  bought  this  bill  of  exchange,  we  have  brought 
you  to  loss ;  but  we  can  assure  you,  as  you  will  hear  upon  in- 
quiry, that  the  house  has  had  a  good  reputation  in  November, 
which  sold  its  bills  of  extensive  amounts,  always  in  the  market, 
and  the  ftiilure  of  which  was  caused  by  the  fall  of  cotton  prices, 
originating  in  England;  so  that  there  is  no. neglect  on  our 
part.  "We  have  even  been  obliged  to  pay  for  this  bill  of  ex- 
change* a  little  higher  than  the  rate  of  exchange  of  that  day,  as 
J.  G.  Muller  and  Co.  were  the  last  who  drew,  and  they  felt 
easy  and  strong. 

i  To  meet  the  doubts  which  might  spring  up,  whether  we  did 
not  express,  by  our  endorsement,  that  we  also  guaranteed  the 
bill,  we  refer  you  to  the  first  letter  of  our  correspondence  with 
your  hon.  house,  of  the  20th  April,  1836,  in  which  we  stated, 
in  reference  to  consignments,  diat  in  conformity  with  the  use 
here,  for  the  commission  of  exchange  guarantee  one  per  cent 
was  charged,  besides  the  5  per  cent,  commission  and  2^  per 
cent,  guarantee  on  sales,  and  which  we  never  have  charged 
you,  and  which  you  have  never  claimed,  just  as  much  as  we 
did  not  guarantee  our  remittances  for  collections  for  order 
goods,  which  only  gave  us  6  per  cent  commission  for.  orders. 
(The  remainder  of  this  letter  does  not  refer  to  the  matter 
at  issue.) 

A.  BOLEEB  &  MoiXMAKET. 

I 

SOHKDTTLE,  No.   9, 

(Heubach  Brothers,  to  A.  Eolker  and  Mollmann.) 

Sonnenberg,  near  Coburg,  May  14, 1848. 

We  come  just  now  in  possession  of  your  letter  of  the  4th 

ultimo,  and  we  wonder  very  much  to  see  brought  forward  by 

you,  principles  which  are  indeed  quite  new,  and  to  which  we 

can  indeed  not  agree  at  all.    It  is  true  you  refer,  for  maintain- 
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ing  this  principle,  to  your  letter  of  the  20th  April,  1836,  but 
ak>  therein  is  no  stipulation  which  would  release  you  from  the 
responsibility  to  be  accountable  for  the  payment  of  your  remit- 
tances, as  you  ask  (btbingeti)  therein  5  per  cent  sales  commis* 
sion  of  the  amount  of  sales  (dtlotB)  2^  per  cent,  dd  erederej 
and  one  per  cent  exchange  commission ;  of  exchange  guaranty, 
no  word  is  mentioned  in  it,  which  also  would  have  beeA  % 
singular  (sonbetbar)  pretension  if  you  would  claim  for  your 
own  remittances  a  compensation  of  a  particular  guanuity.    As 
it  is,  we  should  think,  self-understood,  and  it  is  also  acknow- 
ledged in  all  the  wide  commercial  world,  that  by  charging  2^ 
per  cent,  dd  credere^  the  commission  merchant  (itr  (Eotldigtuie) 
is  not  only  responsible  for  the  correct  payment  o%  the  sales 
made,  bat  has  also,  in  particular,  to  liquidate  (ab^gnDae^tttl) 
this  amount  punctually  and  correct;    by  which  course  the 
responsibility  of  the  dd  credere  is  only  fulfilled.    But  it  would 
be  quite  a  new  discharge  of  this  responsibility,  if  we  should 
suffer  the  loss,  as  you  pretend  it  with  your  last  protested  re- 
mittance, which  originates  from  the  insolvency  of  the  seller  of 
your  bill.     In  conformity  with  the  stipulations  of  common 
justice  (law)  adopted  by  the  whole  world,  as  also  with  the  use 
of  commerce,  you  are  our  debtor  as  soon  as  you  have  collected 
money  for  us ;  has  the  collection  once  been  made,  then  there  is 
even  no  necessity  of  a  dd  credere  before  being  charged,  as  you 
have  done  it  always;  and  it  follows,  consequently,  that  if  your 
remittances  are  not  paid,  we  are  entitled  and  in  the  right  to 
return  them  to  you  for  discharge   (release)  and  to  demand 
other  better  remittances.    The  matter  is  so  simple  and  plain^ — 
requires  so  little  explanation, — ^and  we  always  had  so  much 
confidence  in  your  judgment  and  your  feelings  of  justice,  that 
we  really  wonder  how  you  can  charge  to  us  the  loss  which 
arises^ut  of  the  insolvency  of  the  seller  of  your  remittance,  as 
we  can  demand  according  to  common  and  exchange  law, 
through  the  protest,  the  immediate  payment  of  the  bill  rnd  all 
charges,  without  concern  to  us  what  has  caused  the  non* 
payment  of  your  remittance,  if  we  have  not  neglected  anything 
otherwise ;  and  therefore  we  cannot  explain  it  to  us  that  you 
have  misunderstood  your  own  stipulation  in  your  letter  of  the 
20th  April,  1836,  and  define  wrong  the  one  per  cent  exchange 

D.— n.  16 


242  CASES  m  THE  SUPEEIOE  COUET. 

Heubach  Brothers  v.  MoUmano. 

commission,  which  signifies  nothing  more  than  commission  for 
procuring  the  bills :  That  you  have  not  charged  them  does  not 
release  you  from  guaranteeing  your  remittances.  And  there- 
fore we  must  insist  on  it  that  you  make  us,  by  return  mail, 
remittances  for  the  full  amount  of  the  bill  of  exchange ;  and 
we  hope  that  by  doing  so,  you  will  not  force  us  to  measures 
which  will  terminate  the  long  business  connexion  between  us, 
which  we  should  regret  very  much.  That  therefore  the  failure 
in  Bremen  connected  with  your  remittance  does  not  concern 
us,  is  a  matter  of  course ;  and  we  have  therefore  not  given  any 
instructions  to  Mr.  Jos.  Heckerman,  in  Bremen,  and  shall  not 
do  it.  (The  remainder  of  this  letter  does  not  refer  to  the  matter 
at  issue.)  . 

Heubach  BBormoBS. 

ScmSDTJLE,  No.  10. 

(A.  Bolker  &  MoUmann,  to  Heubach  Brothers.) 

New  York,  July  8th,  1848. 
We, acknowledge  receipt  of  your  favors  of  11th  April  ana 
14th  May.  With  the  former  we  received  invoice,  &c.,  which 
will  be  collected  and  remitted.  The  latter  disputes  the  correct- 
ness of  bur  position  in  regard  to  the  remittance  bought  for 
your' account  on  J.  0.  MuUer,  protested  for  want  of  payment. 
We  regret  it  very  much  to  see  doubts  arise  in  you  in  regard 
to  the  correctness  of  our  statements,  and  the  more  as  your  Mr. 
Ernest  Heubach  has  been  a  resident  of  the  U.S.,  and  Kew 
York,  for  a  long  time,  where  in  the  oflSce  counting  house 
directory  and  yearly  almanacs,  as  also  in  the  shipping  list, 
which  is  published  twice  a  week,  the  rates  of  the  board  of 
commerce,  of  commissions  acknowledged  here,  are  published. 
We  therefore  send  you  inclosed,  an  extract  made  by  the  board 
of  commerce  concerning  these  rates,  from  which  you  will  see 
the  usance  in  existence  in  this  place.  You  must  allow  us  that 
we  also  differ  from  you,  as  if  it  \^as  law  everywhere,  for 
instance  a  debt  guaranteed  in  Frankfort,  if  we  remit  it  sure  to 
Sonnenberg ;  both  is  different  in  itself  to  guarantee  a  debt  in 
a  named  place,  and  to  keep  it  subject  to  order,  or  to  remit  a 
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sum  by  bill  or  specie.    Anyhow,  our  position  on  shipments  of 
produce  to  the  ports  of  Europe  is  the  same  as  you  are  with 
consignments  to  New  York.    The  commission  for  the  sale  is 
charged,  and  for  time  sales  the  guarantee  for  the  payment  of 
the  money;  for  instance  in  Bremen  the  net  proceeds  are 
brought  to  the  credit  of  the  shipper  (consignor),  against  which 
he  draws  or  orders  it  on  his  own  risk  to  another  place,  if  he 
does  not  claim  to  have  the  amount  remitted  under  guarantee 
against  charge  of  the  usual  guarantee  commission  to  this  or 
that  place.     We  do  not  deny,  nohow,  of  having  owed  you  the 
sales  in  New  York;    but  by  purchasing  the  bill,  this  debt 
ceases  on  proving  that  we  have  bought  with  due  caution  and 
according  to  our  best  knowledge  and  belief,  the  bill  in  this 
market  being  open  for  sale,  and  having  it  remitted  to  you. 
You  have  frequent  intercourse  with    merchants    firom    this 
country ;  even  you  find  them  often  with  you  personally ;  who 
will  be  acquainted  with  the  commission  branch  of  business ;  or 
the  first  mercantile  houses  and  consuls  of  the  sea-towns  may 
certify  the  correctness  of  this  usance.    A  special  or  other 
tract  of  course  goes  before  usance,  but  under  this 
connection  does  not  come ;  on  the  contrary  our  letter 
20th  April,  1836,  states  explicitly,  the  commission  of 
cent  at  which  rate  the  guaranty  of  bills  would  have  be 
by  us ;  and  for  the  trouble  of  purchasing  bills,  the  bl 
commerce  allows  half  per  cent,  without  guaranty, 
greater  part  of  those  who  consign  goods  here  cause  remittan 
to  be  made  them  without  having  guaranteed  them,  not  willing 
to  pay  the  commission ;  anyhow  suet  is  the' case  with  our  cor- 
respondents ;  and  as  you  have  not  demanded  it  that  we  should 
take  the  guaranty  of  the  bills,  although  we  had  offered  to  do 
so,  we  have  of  course  not  done  so. 

But  it  appears  from  your  letter,  that  you  suppose  the  ex- 
change guaranty,  being  included  in  the  guaranty  on  sales, 
which  is  explained  above,  is  not  the  case.  Besides  the  usance 
of  business  in  this  place,  does  the  law  through  our  juries  not 
bind  the  endorsement  on  a  bill  or  note  without  having  been 
paid  a  consideration  for  it,  that  is  to  say,  without  getting  a  re- 
muneration for  it.  Nobody  can  be  forced  to  take  obligations ; 
but  the  Toluntary  undertaking  of  obligations  makes  it  binding 
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by  a  consideration.  Where  this  consideration  has  not  been 
given,  the  endorsement  may  hare  been  given  out  of  accommo- 
dation, with  the  particular  understanding  that  the  endorser 
never  shall  be  called  upon  to  pay.  In  this  way  the  law  might 
interfere  where  no  interference  in  the  law  has  been  intended ;  as 
the  intentioil  of  the  law  is  only. to  force  those  who  do  not  fulfil 
their  contract.  The  drawers  of  bills  do  not  always  like  to  draw 
to  their  own  order,  and  require  to  do  it  to  the  order  of  the 
purchaser.  On  the  contrary  the  purchaser  of  bills  does  not 
like  to  give  the  name  of  their  correspondents  in  Europe,  for  the 
purpose  not  to  expose  the  names  for  competition;  from  this 
cause,  very  often,  bills  not  guaranteed  are  endorsed  without 
making  the  endorsers  responsible  for  the  payment  of  them. 
(The  further  contents  do  not  r^er  to  the  matter  at  issue.) 

A.  BOLKSE  &  MoLUlCAJIir. 


Schedtjij:,  ITo.  11. 
(A.  Bolker  &  MoUmann,  to  Heubach  Brothers.) 

New  York,  June  19ih,  1849. 

We  are  since  some  time,  without  your  letters ;  and  we  regret 
it  very  much  that  the  guaranty  on  our  remittance  of  Novem- 
ber, 1847,  caused  an  interruption  in  our  intercourse ;  although 
in  consideration  of  all  sides,  we  cannot  alter  now  the  position 
we  have  taken  in  regard  to  it.  We  have  sent  said  bill  some 
time  ago,  to  Mr.  Jobs.  Heckerman,  of  Bremen,  subject  to  your 
orders,  who  will  have  collected  there  a  dividend  and  remitted 
it  to  you.  Since,  Mr.  Heckerman  has  returned  the  bilf  to  us, 
for  the  purpose  of  attending  to  the  dividend  here.  We  have 
first  thought  not  to  do  any  thing  in  the  matter,  but  in  order  not 
to  neglect  any  thing  which  might  cause  loss  to  you,  we  have, 
under  approbation  of  the  assignee,  collected  the  dividend  often 
per  cent,  as  agents  for  y9u,  amounting  to  $47  52 ;  and  we 
remit  you  the  same,  inclosed  a  72)  with  L'dor  59  56,  3d.  s.  on 
C.  L.  Brauer  &  Son,  Bremen,  which  you  will  please  carry  to 
the  credit  of  the  estate  of  J.  C.  MuUer  &  Co. 

A.  BoiKBB  &  HOUJCAHIL 
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Heubach  Brothers,  to  A.  Bolker  &  Mollmann.) 

Sonnenbei^,  13th  July,  1849. 
Wo  are  in  pofiseeeion  of  your  letters  of  19t1i  March,  and  19th 
Jane,  the  latter  containing  L'dor  59  56,  on  C.  L.  Brauer  A 
Son,  Bremen^  which  we  return  to  you  to  our  release,  as  we  can- 
not accept  it  under  existing  circumstances,  it  being  the  proceeds 
of  a  dividend  from  the  estate  of  J.  0.  MuUer  &  Co.,  from  which 
we  do  not  look  for  any  thing,  as  we  have  already  communicated 
to  you,  under  date  14th  May,  last  year ;  and  in  conformity  with 
that  conamunication,  we  have  accepted  nothing  from  Mr.  Jobs. 
Heckerman,  of  Bremen,  what  refers  to  said  matter. 

Heitbaoh  Bbothebs. 

Several  witnesses  were  examined  and  depositions  read  on  the 
part  of  the  defendants,  but  as  the  testimony  related  chiefly  to 
the  standing  and  credit  of  the  firm  of  J.  0.  Muller  &  Co.,  by 
whom  the  bill  remitted  by  the  defSsndants  was  drawn,  none  of  it 
has  any  bearing  upon  the  questions  decided.  It  is  wholly  omit- 
ted.   The  referee  made  the  following  special  report : 

Li  this  case,  I  find  as  matters  of  fact,  that  the  defendants, 
merchants  in  New  York,  as  agents  of  the  plaintiffs,  who  are  mer- 
chants at  Sonhenberg,  in  Germany,  sold  certain  merchandise 
for  the  plaintifEs  on  or  before  the  17th  November,  1847,  the 
net  proceeds  of  which,  amounting  to  $442.68,  would  not  be 
due  until  the  14th  April,  1848 ;  that,  on  the  17th  November, 
1847,  the  defendants,  with  money  of  their  own,  bought  a  bill  of 
exchange  for  this  amount,  less  interest  from  the  17th  November 
to  the  14th  April,  and  remitted  the  same  to  plaintiffs,  in  pay- 
ment of  the  said  sales,  and  before  the  said  sales  became  due ; 
that  said  bill  was  drawn  by  J.  C.  Muller  &  Co.,  of  New  York, 
on  J.  C.  Muller,  of  Bremen,  payable  60  days  after  sight,  to  order 
of  defendants,  and  was  b^  them  endorsed  to  plaintiffs  in  these 
words,  "  Pay  to  the  order  of  Messrs.  Heubach  Brothers,  value 
in  account, — New  York,  November  17th,  1847, — A.  Rolker  & 
Mollmann."  That  said  bill  was  protested  for  non-payment, 
and  notice  of  protest  was  sent  by  plaintilEb  to  defendants  in  a 
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letter,  dated  at  Sonuenberg,  January  27th,  1848,  in  which  the 
plaintiffi  claimed  that  defendants  should  pay  them  the  amount. 

The  plaintiffs  insist,  that  the  defendants,  having  purchased 
the  bill  with  their  own  funds  and  not  with  the  funds  of  the 
plaintiffs,  the  former  are  bound  to  make  good  the  amount ;  ac- 
cording to  the  principle  laid  down  in  HaJyes  y.  Stone  et  a2.,  7 
Hill,  128 ;  S.  Cm  error,  3  Denio,  676. 

In  that  case,  however,  the  defendants  had  the  plaintiff'  funds 
in  their  hands,  and  instead  of  using  them  in  the  purchase  of  a 
bill,  made  such  purchase  on  their  own  credit,  with  their  own 
note,  on  time,  and  at  a  rate  higher  than  for  cash ;  and  although 
they  debited  their  correspondent  only  with  the  price  for  which 
the  bill  could  have  been  bought  for  cash,  yet  the  courts  held 
that  the  defendants  had  placed  their  own  interests  in  conflict 
with  those  of  their  principals ;  and  that  they  probably  would 
not  have  purchased  tiie  particular  bill,  but  for  the  opportunity 
of  getting  it  on  credit ;  tiius  enabling  them  to  use  the  plaintiffs' 
funds  for  their  own  purposes,  and  in  effect  pay  the  plaintiff  by 
the  note  of  the  defendants.  The  leading  opinion  given  in  the 
Court  of  Errors,  puts  the  decision  on  the  ground  stated  by 
Judge  Story  in  his  work  on  agency,  sec.  210,  that  "  it  is  a  rule 
of  general  application  in  regard  to  duties  of  agents,  that  in 
matters  touching  the  agency,  they  cannot  act  so  as  to  bind  their 
principals  where  they  have  an  adverse  interest  in  themselves." 

Now,  the  reason  of  the  rule  in  Hayee  v.  Stone  et  aZ.  does 
not  seem  to  me  to  exist  in  the  present  case.  I  do  not  see  that 
the  defendants  had  any  interest  in  conflict  with  that  of  their 
principals.  On  the  contrary,  in  remitting  the  money  before  it 
became  due,  they  acted  with  a  promptitude  which  could  not 
have  been  required  of  them.  They  had  not,  like  Stone  &  Co., 
the  plaintiffs'  funds  in  hand,  nor  did  they,  like  Stone  &  Co.,  buy 
the  bill  on  credit  and  give  for  it  their  own  note. 

It  is  objected  by  the  plaintiffs  that  the  drawers  of  the  bill 
were  not  of  the  very  highest  repute ;  and  that  therefore  the 
defendants  have  become  liable,  because  they  purchased  the  bill 
from  a  house  of  second  rate  standing.  I  think,  on  the  whole, 
the  fair  inference  from  the  testimony  is,  that  although  some  other 
houses  may  have  been  of  more  distinguished  responsibility,  still 
th^.  drawers  of  .tibe  bill  i^erq  of  good  reput^^  and  that  the  defend 
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dants  showed  no  want  of  care  and  vigilance  in  baying  of  them. 
It  can  hardly  be  objected  that  an  agent  is  unfaithful  because, 
Brown  Brothers  &  Co.  being  the  most  wealthy  drawers  of  ex- 
change, he  purchased  of  another  house,  which,  though  less 
wealthy,  were  esteemed  good  and  responsible.  Again,  the  de 
fendants  could  have  no  possible  motive  for  buying  any  other 
than  the  best  bill.  They  would  neither  profit  nor  lose  by  the 
rate  of  exchange ;  whether  the  rate  were  higher  or  lower,  would 
affect  the  plaintiffs  only ;  but  to  the  defendants  it  would  neces- 
sarily be  matter  of  indifference. 

Again,  the  plaintiffs  knew  by  the  account  sales  and  account 
current,  that  this  bill  was  remitted  to  them  in  advance  of  the 
maturity  of  the  sales ;  that  it  consequently  was  not  purchased 
with  their  funds,  but  with  the  funds  of  the  defendants.  They 
ehould,  therefore,  have  disclaimed  the  time  and  mode  of  pay- 
ment if  they  were  dissatisfied  with  it ;  instead  of  ratifying  it,  as^ 
I  think,  under  the  circumstances  they  did. 

It  was  also  claimed  by  the  plaintiffs  that  the  defendants  ^ere 
liable  as  endorsers  of  the  bill.  I  think  the  notice  of  protest  was 
suflicient  to  charge  the  defendants  as  endorsers  if  they  were 
liable;  but  it  strikes  me  that  their  endorsement  of  the  bill  did 
not  render  them  liable  to  the  plaintiffs.  Judge  Story  lays  down 
the  rule  very  broadly  in  his  text  (Story  on  Agency,  sec.  157) 
that  where  an  agent  endorses  a  bill  or  note,  though  known  to  be 
an  agent,  he  becomes  liable  not  only  in  respect  to  third  persons, 
but  also  in  respect  to  his  principals.  He  partly  retracts  this 
proposition,  however,  in  a  note,  in  which  he  says,  "  In  respect 
to  the  principal  the  doctrine  may  in  many  cases  require  to  be 
qualified ;  for  if  as  between  him  and  the  agent  there  was  no  in- 
tention to  create  a  personal  liability,  it  will  not  arise."  In 
JSharp  vs.  Emmet^  2  Wharton's  E.  288,  it  was  held  that,  if  an 
agent  remits  a  bill  in  payment  for  goods  sold  on  account  of  his 
principal,  and  endorses  the  bill,  he  does  not'thereby  become  re- 
sponsible thereon  to  his  principal,  if  he  received  no  considera- 
tion for  guaranteeing  the  bill,  and  does  not  expressly  undertake 
to  do  so.  My  conclusion  in  the  present  case  is,  that  the  defend- 
ants received  no  consideration  for  guaranteeing  the  bill,  and 
that  they  did  not  expressly  undertake  to  do  so.  K  the  bill  had 
been  drawn  directly  to  order  of  plainti&y  I  do  not  see  that  they 
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could  have  objected  that  it  did  not  bear  the  defendants'  endorse- 
xnent. 

This  case  was  thoroughly  and  very  ably  argued  by  counsel, 
but  from  the  best  consideration  I  have  been  able  to  give  to  it,  I 
think  the  plaintiffs  are  not  entitled  to  recover. 

June  21, 1851.  B.  D.  SnxiMAif, 

SoU  Referee, 

Judgment  was  perfected  for  defendants  on  the  report.  The 
plaintiffs  made  a  case,  and  appealed  to  the  special  term. 

0.  O* Conor ^  for  plaintiffs,  insisted  that  the  judgment  ought 
to  be  reversed  and  a  new  trial  granted,  mainly  on  the  following 
grounds. 

1.  The  bill  of  exchange  remitted  by  the  defendants  was  no 
discharge  of  the  plaintifib'  demand,  even  if  it  was,  in  itself,  a 
good  bill.  {SUme  v.  HayeSj  7  Hill,  128 ;  S.  0.  (aff'd)  3  Denio, 
675.)  1.  The  bill  having  been  purchased  by  the  defendants 
with  their  own  money,  was  their  prope^,  and  they  could  not 
compel  the  plaintiffs  to  receive  it  on  account  or  in  payment  of 
the  demand,  {a.)  The  defendants  were  liable  to  the  plainti& 
for  the  proceeds  of  sales,  only  at  expiration  of  the  credit  given. 
The  del  credere  commission  bound  the  defendants  as  guarantors 
of  the  purchaser,  but  did  not  make  them  primarily  liable.  (Story 
on  Agency,  §  33,  note  2.)  (J>.)  The  bill,  treated  as  a  volimteered 
advance  by  defendants  to  plaintiffs,  is  not  governed  by  the 
agreement,  and  the  relations  of  the  parties  to  it  must  be  deter- 
mined by  the  circumstances  of  the  remittance  itself.  These 
showed  ilne  bill  to  be  the  property  of  the  defendants,  tendered 
by  them  to  the  plaintiff  as  a  payment,  with  the  guaranty  of 
their  endorsement  Such  a  transaction  is  always  a  payment  eub 
modo.  (Jones  v.  Smage^  6  Wend.  662.)  2.  The  plaintiffs  (even 
supposing  they  had  sufficient  notice  of  the  facts)  did  not  receive 
the  bill  both  without  recourse  to  the  endorsers  and  as  an  abso- 
lute payment ;  nor  did  they  (in  the  aspect  claimed)  ratify  the 
acts  of  their  agents,  the  defendants,  in  remitting  the  same,  (a.) 
It  is  an  elementary  principle  that  where  a  creditor  receives  of 
a  debtor  the  obligation  of  a  third  persoui  he  takes  the  same 
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merely  as  collateral ;  and  the  debtor  is  not  discharged,  unless 
the  creditor  expressly  stipulates  to  that  effect    {Tobey  v.  Bar- 
ber^ 5  John.  K.  68 ;  Mv/rray  v.  Gov/oemeur^  2  John.  Cases,  438 ; 
Htrring  v.  SomgeTy  3  id.  71 ;  SchermerJiom  v.  Zoines,  7  John. 
R.  311 ;  Johnson  v.  Weedy  9  id.  310 ;  Boar  v.  Clute,  16  id. 
224;   Van  Eps  v.  DiUaye,  6  Barb.  S.  C.  B.  244;  People  v. 
HoweU,  4  John.  R.  296 ;  OlcoU  v.  Bathbone^  6  Wend.  490.) 
No  such  stipulation  was  given  in  this  case.     The  plaintiffs 
never  even  acknowledged  the  receipt  of  the  bill,  except  by 
returning  it  under  protest,    (i.)  The  fact  that  the  bill  was  en- 
dorsed by  the  defendants,  is  evidence  that  it  was  not  intended 
to  be,  and  was  not,  in  fact,  received  by  the  plaintiffs  in  pay- 
ment   {Monroe  v.  Soffy  5  Denio,  360.)    ((?.)  The  lapse  of  time 
before  the  return  of  the  bill  (only  forty-two  days)  was  not  suf- 
ficient, under  the  circumstances,  to  raise  any  implication  in 
favor  of  the  defendants,    (d.)  Endorsing  the  bill,  by  plaintiffs, 
signified  nothing.    It  was  endorsed  by  defendants  to  order  of 
plainti^  and  could  not  be  collected  without  plaintiff'  endorse- 
ment   (e.)  The  bill  being  payable  in  a.  foreign  country,  the 
plaintiffs  were  justified  in  holding  it  for  payment,  for  the  bene- 
fit of  the  defendants.    3.^  The  plaintiffs  had  no  notice  that  the 
bill  was  not  purchased  with  their  money;  and  their  acts,  there- 
fore, of  whatever  character,  could  have  no  effect  upon  their 
rights.    Ratification,  to  be  effectual,  must  be  with  full  know- 
ledge ;  and  the  defendants,  in  order  to  charge  the  plaintiff  with 
having  accepted  the  bill  as  their  own,  were  bound  to  establish, 
at  least,  that  the  plaintiffs  received  the  bill  as  their  own,  with 
full  knowledge  of  all  the  facts.    (Story  on  Agency,  §§  239  to 
243 ;  1  Greenleaf 'ft  Ev.,  §  197.)    {a.)  The  plaintiffs  did  not,  in 
any  way  or  manner,  receive  the  bill  as  their  own.    (J>.)  All  the 
facts  being  particularly  and  exclusively  within  the  knowledge 
of  defendants,  they  Vere  required  to  give  the  fullest  possible 
notice  to  the  plaintiib;  more  especially  as  the  plaintiffs  resided 
abroad,  and  the  defendants  were  their  agents.    If  any  point 
was  left  open  for  inference,  that  inference  must  be  against  the 
defendants.    (1.)  The  account  current  debits  the  defendants 
with  the  ^^net  proceeds;"  and  the  letter  transmitted  with  it 
says,  that  the  balance  was  due  to  the  plaintiffs  that  day.    This 
left  the  matter  open  to  the  inference  that  in  some  (unexplained) 
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manner  the  defendants  were  actually  in  funds  at  the  time  they 
purchased  the  bill.  (2.)  The  rebate  of  interest  charged  in  the 
account  current  was  no  notice  to  the  plaintiflfs,  because  as  the 
sales  were  made  on  credit,  and,  of  course,  at  credit  prices,  the 
purchaser  would  have  been  entitled  to  the  rebate  if  he  dis- 
dountJed  his  paper,  or  paid  the  bill  in  cash.  This  is  always 
allowed,  if  the  purchaser  desires ;  and,  of  course,  it  would  be 
a  proper  charge  against  the  plaintiffs,  (o.)  The  plaintiffs  were 
under  no  obligation  to  inquire  as  to  the  means  by  which  the 
defendants  came  in  funds.  If  the  papers  justified  the  inference, 
they  had  a  right  to  draw  it  and  repose  upon  it.  4.  The  defend- 
ants were  bound  to  wait  until  they  were  actually  in  funds,  be- 
fore they  took  the  risk  of  buying  a  bill  to  remit.  If  they  had 
done  so,  this  loss  would  not  have  happened.  The  drawers 
of  the  bill  in  question  suspended  payment  before  that  time. 
{a.)  When  an  agent,  of  his  own  motion,  performs  an  act  not 
within  the  line  of  his  duty,  he  acts  on  his  own  responsibility. 
He  cannot  shield  himself  by  claiming  to  have  done  more  than 
his  duty.  If  he  has  done  something  different  from  his  duty, 
that  is  enough  to  charge  him.  Tlie  intent  can  be  taken  into 
account  only  where  fraud  of  some  kind  is  alleged.  5.  The  de- 
fendants entirely  failed  to  prove  any  custom  or  course  of  busi- 
ness between  the  parties,  which  would  authorize  them  to  remit 
in  advance  of  the  actual  receipt  of  proceeds. 

n.  The  plaintiffs  are  entitled  to  recover  against  the  defend- 
ants as  endorsers  or  guarantors  of  the  bill  in  question.  1.  The 
defendants,  by  their  agreement,  were  to  guarantee  their  remit- 
tances, receiving  therefor  one  per  cent,  commission,  (a.)  The 
commission  was  charged  by  the  defendants,  it  being  included 
in  the  general  charge  of  7J  per  cent.  The  commissions  being 
charged  in  gross,  the  law  will  infer  that  this  particular  commis- 
sion was  included.  (6.)  If  the  commission  was  not  charged,  it 
would  make  no  difference,  as  it  was  the  defendants'  mistake  or 
fault,  and  not  the  plaintiffs' ;  and  the  plaintiffs  cannot  be  pre- 
judiced thereby,  {c)  Under  the  circumstances,  procuring  the 
bill  to  be  drawn  to  their  own  order,  and  endorsing  it,  is  conclu- 
sive evidence  that  the  defendants  intended  to  guaranty  the  bill. 
(1.)  They  were  under  no  obligation  to  have  the  bill  made  pay- 
able to  their  own  order,  unless  they  were  to  become  guarantoiB. 
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(2.)  They  could  have  endorsed  it  "  without  recourse,"  if  they 
wished  to  avoid  liability.  (3.)  As  they  remitted  in  advance,  it 
was  their  duty  to  guarantee  the  remittance ;  and,  therefore,  the 
duty  and  the  act  form  satisfactory  evidence  of  the  intent.  2. 
The  bill  belonged  to  the  defendants,  and  as  they  sought  to 
transfer  it  to  the  plaintiffs,  it  must  be  presumed  to  have  been 
for  their  advantage  to  do  so.  This  advantage,  whatever  it  may 
have  been,  was  a  sufficient  consideration  to  uphold  the  guaranty. 
3.  The  tact  that  the  plaintiffs  might  refuse  to  receive  the  bill, 
except  as  collateral,  imless  it  was  guaranteed  by  the  defend- 
ants, was  a  sufficient  consideration  for  the  guaranty.  4.  The 
advantage  which  an  agent  derives  by  retaining  the  business  of 
his  principal,  is  a  sufficient  consideration  to  support  a  volun- 
tary guaranty,  of  a  remittance.  6,  No  consideration  beyond 
that  necessarily  arising  from  the  relation  of  the  parties,  is  re- 
quired to  sustain  the  guaranty  of  a  bill  remitted  by  an  agent 
to  his  principal.  The  question  is  purely  one  of  intention. 
(Story  on  Agency,  §§  156, 157,  269,  and  cases  cited.)  6.  The 
notice  of  protest  was  sufficient  to  charge  the  defendants  as  en- 
dorsers or  guarantors,  (a.)  The  bill  was  protested  in  Bremen, 
Feb.  23d.  On  the  next  day  it  was  forwarded  to  the  plaintiffii 
at  Sonnenberg,  and  reached  them  not  sooner  than  Feb.  26th. 
The  27th  was  Sunday,  and  on  Monday,  28th,  the  plaintiffs  for- 
warded the  bill,  with  the  protest,  to  the  defendants.  (J.)  The 
former  protest,  for  want  of  security,  was  notice  to  the  defend- 
ants that  the  bill  would  not  be  paid. 

in.  The  plaintiffs  were  not  bound,  when  they  returned  the 
protested  bill,  to  specify  any  grounds  for  their  claim  against 
the  defendants ;  it  was  enough  that  the  defendants  were  notified 
that  the  plainti&  made  a  claim  against  them. 

JS.  Scmdfordj  for  defendants. 

L  The  plaintiffs'  alleged  cause  of  action  was  that  they  em- 
ployed the  defendants  to  sell  certain  goods  and  to  be  responsi- 
ble to  the  plaintiffs  for  the  price  thereof.  That  defendants 
sold  them  upon  credit  of  six  months,  which  has  elapsed,  and 
the  defendants  have  not  paid  the  price.  Tlie  answer  alleged 
that  the  goods  were  delivered  to  defendants  to  sell,  and  to  remit 
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the  proceeds  by  a  bill  of  exchange  of  persons  in  good  credit 
That  they  purchased  the  bill  in  question  of  a  house  then  in 
good  credit,  and  remitted  it  to  the  plainti£&.  That  they  made 
the  remittance  before  the  credit  on  the  goods  had  expired  as  an 
accommodation  to  the  plaintiff.  That  it  was  received,  ap- 
proved of,  and  endorsed  by  plaintiffs.  The  reply  put  in  issue 
only  the  allegations  as  to  the  good  credit  of  the  drawers,  at  the 
time  of  the  purchase  of  the  bill  by  the  defendants,  and  the 
approval  of  the  bill  by  the  plaintiffs.  The  evidence  warranted 
the  findings  by  the  referee,  upon  both  of  the  issues. 

U.  The  finding  of  these  issues  against  the  plaintiffs  upon 
sufficient  evidence,  is  conclusive  upon  the  merits  of  the  con- 
troversy ;  it  being  admitted  by  the  plaintiffs  that  the  defendants 
were  to  remit  by  bill  of  exchange,  and  the  defendants  having 
remitted  a  bill  pursuant  to  their  agreement,  and  plaintiffs 
having  approved  and  accepted  such  bill,  there  is  an  end  of  the 
cause. 

UL  K  any  question  had  been  raised  whether  the  plaintiff 
could  have  charged  the  defendants  as  endorsers  of  the  bill 
of  exchange,  the  decision  of  the  referee  on  that  point  was  war- 
ranted by  the  evidence,  and  by  the  law  applicable  to  the  case. 

lY.  The  motion  to  set  aside  the  report  of  the  referee  should 
be  denied  with  costs. 

By  the  Court.  Dues,  J.— The  general  rules  of  law  appli- 
cable to  this  case  may  be  stated  in  a  few  words. 

When  a  factor  has  funds  in  his  hands,  belonging  to  a  foreign 
correspondent,  it  is  his  duty,  giving  early  information  of  the 
fact,  to  retain  them,  subject  to  the  order  of  his  principal, 
unless  he  has  been  previously  directed  or  authorized  to  remit 
them.  If  he  undertake  to  remit,  when  no  such  direction  or 
authority  has  been  given,  the  remittance  is  at  his  own  risk ; 
and  consequently,  when  it  is  made  by  a  bill  of  exchange,  it  is 
only  the  actual  payment  of  the  bill  that  can  discharge  him 
from  his  liability.  On  the  other  hand,  when  he  has  been 
directed,  or  has  a  discretionary  power  to  remit,  he  acts,  in  pur- 
chasing a  bill  for  that  purpose,  simply  as  the  agent  of  his  cor- 
respondent, and  is  then  responsible  only  for  good  faith  and  due 
diligence.    The  remittance  of  the  bill,  when  it  appears  that  it 
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was  purchased  in  good  faith,  and  npon  dne  inqnirj,  operates 
as  between  him  and  his  principal  as  an  absolute  discharge,  and 
the  risk  of  the  dishonor  of  the  bill  is  cast  wholly  upon  the 
latter,  who,  in  that  event,  can  look  onlj  to  those  whose  names 
are  on  the  paper. 

Since  the  decision  of  the  Supreme  Court,  in  Leverich  y.  Meiga 
(1  Cow.  p.  645),  the  law  in  this  State  must  be  regarded  as 
settled,  that  the  rules  which  have  been  stated  applj,  as  well  to 
a  consignee  under  a  dd  credere  commission,  as  to  an  ordinary 
factor ;  although  I  apprehend  that  the  law  is  certainly  other- 
wise on  the  continent  of  Europe,  and  probably  in  England. 
Such  a  commission  gives  of  itself  no  authority  to  remit ;  and 
when  that  authority  is  given,  the  guaranty  which  the  dd  credere 
imports  is  limited  to  the  due  payment,  by  purchasers,  of  the 
price  of  goods  sold  upon  credit,  and  does  not  extend  to  the 
remittance  of  funds  actually  received*  These  general  rules 
may  be  varied,  as  in  other  cases,  by  the  special  agreement  of 
the  parties.  The  consignee,  or  factor,  may  agree,  w^th  or 
without  an  addition  to  his  ordinary  commission,  to  guaranty  all 
the  remittances  which  he  makes,  or  his  authority  may  be  limited 
by  the  instructions  of  his  principal,  and  then  he  is  only  exone- 
rated when  the  prescribed  limits  or  conditions  are  observed. 
To  which  I  add,  that,  whether  he  acts  with  or  without  authority, 
lie  may,  in  all  cases,  render  himself  personally  liable,  not  only 
to  third  persons,  but  to  his  principal,  by  the  form  in  which  his 
remittance  is  made ;  that  is,  as  drawer  or  endorser  of  the  bills 
or  notes  which  he  remits. 

Tlie  answer  of  the  defendants  in  this  case  admits,  that  they 
received  and  sold  the  goods,  to  recover  the  price  of  which  the 
suit  is  brought,  as  the  agents  and  on  account  of  the  plaintiffs, 
but  sets  up,  as  a  principal  defence,  that  they  had  been  previously 
instructed,  by  the  plaintifl^,  to  sell  the  goods  for  cash  or  upon 
credit,  and  to  remit  the  proceeds  by  a  bill  of  exchange,  drawn 
by  persons  in  good  credit ;  and  then  avers  that,  in  pursuance  of 
this  authority,  they  purchased  and  remitted  to  the  plaintiffs  a 
bill  of  exchange,  drawn  by  a  house  in  good  credit,  payable  to 
the  order  of  the  defendants,  and  endorsed  by  them  to  the 
plaintiffs ;  and  covering  the  whole  balance  due  to  the  latter, 
as  the  proceeds  of  the  sale*    In  fewer  words,  the  defence 
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is,  payment  by  a  bill  of  exchange,  which  the  plaintiffs 
received,  and  were  bound  to  receive,  in  full  satisfaction  of 
their  claim. 

It  was  insisted  by  the  counsel  for  the  defendants,  that  the 
only  reply  that  has  been  made  to  the  defence  is,  a  denial  that 
the  drawers  of  the  bill  were  in  good  credit  at  the  time  of  its 
purchase ;  and  certainly,  were  this  the  only  issue  raised  by  the 
pleadings,  we  could  not  hesitate  to  affirm  the  report  of  the 
referee,  since  we  are  by  no  means  prepared  to  say  that  his 
finding  upon  this  question  of  fact  is  against  the  weight  of  evi- 
dence. But,  as  we  construe  the  pleadings,  this  is  not  the  only, 
nor  the  most  important  issue  which  is  raised.  The  reply,  as  we 
read  it,  contains  a  distinct  and  positive  denial  of  the  authority 
of  the  defendants,  which  we  understand  to  mean  their  authority 
to  purchase  and  transmit  the  bill  in  question,  as  the  agents  and 
at  the  risk  of  the  plaintiffs.  Hence,  in  order  to  sustain  their 
defence,  so  far  as  it  rests  merely  upon  the  purchase  and  trans- 
mission of  the  bill,  the  defendants  were  bound  to  prove  that 
the  instructions  which  they  allege  in  their  answer  were,  in  fact, 
given,  and  that,' by  their  fair  construction,  they  embraced  and 
warranted  the  remittance,  upon  which  they  rely  as  an  absolute 
discharge. 

The  first  inquiry,  therefore,  is,  whether  this  necessary  proof 
has  been  given  ;  and  the  reply  must  be  that  assuredly  it  has 
not,  unless  it  is  contained  in  the  terms  of  the  agreement,  under 
which  it  is  admitted  that  the  original  connexion  of  the  parties 
was  formed,  and  their  subsequent  business  transacted.  This 
agreement  is  the  only  evidence  bearing  upon  the  question ;  and 
it  does  not  appear,  nor  has  it  been  pretended,  that  any  instruc- 
tions were  ever  given  by  the  plaintiffs,  by  which  its  true  import 
could  be  varied  or  enlarged.  The  terms  of  the  agreement,  it 
seems  to  us,  are  plain  and  unambiguous.  The  defendants 
agreed  to  sell  the  goods  consigned  to  them  by  the  plaintiffs, 
and  remit  the  proceeds,  charging  a  commission  of  five  per  cent 
on  sales,  two  and  a-half  per  cent,  dd  credere^  and  one  per  cent, 
exchange ;  and  these  commissions  the  plainti£&  agreed  to  pay. 
It  is  true  it  appears,  from  the  correspondence  of  the  parties, 
that  they  differed  as  to  the  proper  application  and  effect  of 
these  commissions ;  the  plaintiffs  naturally  supposing  that  the 
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law  in  this  State  was  the  same  as  in  Germany,  believed  that 
the  guaranty  of  the  del  credere  covered  remittances,  while  the 
defendants  insisted  that  the  dd  credere  was  confined  to  sales, 
and  that  it  was  by  the  exchange  commission  alone  that  their 
guaranty  of  remittances  was  meant  to  be  compensated ;  bnt  we 
regard  this  difference  as  in  truth  immaterial,  since,  accepting 
the  interpretation  of  the  defendants,  it  remains  certain  that, 
according  to  the  understanding  of  both  parties,  the  defendants 
were  to  guaranty  the  exchange  which  they  purchased,  as  fully 
as  the  sales  which  they  effected ;  and,  in  our  judgment,  the 
obligation  thus  created  by  the  agreement  was  as  positive  and 
imperative  in,  the  one  case  as  in  the  other.  It  is  possible  that 
the  defendants  had  a  discretion  to  remit  immediately  or  wait 
the  instructions  of  the  plaintiffs  :  but  if,  without  thus  waiting, 
they  chose  to  remit,  we  are  clearly  of  the  "opinion  they  were 
bound  to  guaranty ;  in  other  words^  that  the  agreement  into 
which  they  had  entered,  and  from  which  all  their  authority  was 
derived,  imposed  upon  them  a  duty,  from  which,  by  no  act  of 
their  own,  without  the  consent  of  the  plaintiffs,  could  they  be 
discharged.  It  could  never  have  been  the  meaning  of  the  par- 
ties, that  the  defendants  might  assume  the  risk  of  exchange,  or 
cast  it  upon  the  plaintiffs,  at  their  pleasure ;  such  a  construction 
of  their  agreement  would  be  just  as  unreasonable  in  reference 
to  the  guaranty  of  exchange  as  to  that  of  sales.  We  appre- 
hend, however,  that  it  has  never  been  imagined,  that  a  del  cre- 
dere agent  may,  in  his  discretion,  guaranty  or  not  the  sales 
which  he  effects,  and  whenever,  from  any  cause,  he  is  unwilling 
to  assume  tlie  risk,  by  relinquishing  his  commissions,  cast  it 
upon  his  correspondent.  The  object  of  the  foreign  merchant, 
in  requiring  a  guaranty,  as  a  general  rule,  would  be  wholly 
frustrated  by  vesting  in  his  agent  this  unlimited  discretion — 
a  discretion,  which,  in  a  large  majority  of  cases,  would  be 
certainly  abused,  and,  in  all,  would  be  a  direct  temptation  to 
negligence,  dishonesty,  and  fraud.  No  man  of  common  pru- 
dence would  think  of  vesting  it  in  an  agent,  and  no  agent  of 
common  sense  venture  to  claim  it ;  and  so  great  is  the  impro- 
bability, that,  in  any  given  case,  such  was  the  understanding 
of  the  parties,  that,  in  our  judgment,  it  could  only  be  over- 
come by  uncontradicted  evidence  of  an  express  agreement. 
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In  our  opinion,  the  remarks  that  we  have  now  made  apply 
with  equal  force  to  a  guaranty  of  exchange.  In  making  it 
discretionary,  there  is  the'  same  danger  of  ahuse,  the  same 
temptation  to  carelessness  and  fraud  ;  and,  consequently,  there 
are  the  same  reasons  for  holding  the  obligation  to  be  positive 
and  universal,  unless,  by  tindoubted  proof,  it  is  shown  to  have 
been  otherwise.  There  is  nearly  the  same  risk  in  purchasing 
exchange  as  in  effecting  sales ;  and  the  testimony  shows,  that 
there  is  a  wide  difference,  naturally  affecting  their-  market 
value,  between  bills  of  the  first  and  of  the  second  class.  Those 
of  the  first  are  believed  to  be  good  ^  they  are  those,  in  the  lan- 
guage of  one  of  the  witnesses,  in  relation  to  which  "  not  the 
slightest  doubt  is  entertained."  The  solidity  of  the  second  is 
a  matter  of  opinion,  not  of  knowledge  \  they  are  believed  to  be 
good,  but  no  one  will  say  that  they  certainly  are  so.  Give  to 
the  agent  the  discretion  that  is  claimed ;  and  the  general  mode 
of  its  exercise  may  be  safely  predicted.  Bills  of  the  first  class 
will  be  covered  by  his  guaranty,  and  the  naked  risk  only  of 
the  second,  be  thrown  upon  the  principal.  The  guaranty, 
when  useless,  will  be  given,  and  withheld,  only  when  a  just 
regard  to  the  interest  and  security  of  the  principal  would  ren- 
der it  of  value.  « T^iat  the  plaintiffs  never  meant  to  give  to  the 
defendants  a  powefr  so  liable  to  be  abused,  we  are  entirely 
satisfied ;  nor  is  there  any  evidence  that  the  defendants,  until 
the  dishonor  of  the  bill,  which  is  now  set  up  as  an  absolute 
payment,  claimed  to  possess  it.  By  their  own  admission,  the 
defendants  agreed,  for  a  commission  of  one  per  cent.,  to  guaranty 
the  exchange  which  they  remitted ;  and  this  stipulation,  from 
its  nature,  attached  itself  to  every  remittance  which  they  sub- 
sequently made,  unless  it  can  be  shown  that  the  plaintiffs,  with 
a  full  knowledge  of  the  facts,  released  them  from  its  observ- 
ance ;  in  other  word^,  consented  to  accept  the  remittance  as  an 
absolute  payment.  The  case,  in  our  opinion,  discloses  no  evi- 
dence whatever  thctt  thB  plaintiffs  meant  thus  to  adopt  the 
rcmittanee  that  is  now  relied  on  as  a  defence  ;  nor  have  anj 
facts  been  proved,  from  which  the  defendants  had  the  right,  or 
we,  as  judges,  are  bound,  to  infer  that  such  was  their  intention. 

It  is  possible  that  the  defendants  meant  that  the  remittance 
should  operate  as  an  absolute  payment ;  but  it  would  be  absurd 
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to  sappose  that  their  secret  intention  was  alone  sufficient  to 
discharge  them  ;  and  we  mean  distinctly  to  say,  that  there  is 
no  evidence  that  this  intention  of  the  defendants,  if  it  existed^ 
was  made  known  to  the  plaintiffs,  and  that  it  was  with  this 
imderstanding  that  they  accepted  the  remittance. 

It  is  seen  from  these  observations,  that  we  attach  no  weight 
to  the  fact  upon  which  the  defendants'  comisel  laid  the  entire 
stress  of  their  argument,  namely,  that  in  the  account  of  sales 
which  accompanied  the  remittance  the  defendant  omitted  to 
charge  an  exchange  commission ;  for  while  we  agree  with  the 
counsel  that  this  omission  is  apparent  upon  the  face  of  the 
account,  we  are  compelled  wholly  to  dissent  from  the  conclu- 
sions that  have  been  drawn  from  it.  The  argument  is,  that  the 
defendants,  by  not  charging  the  exchange  commission,  gave 
notice  to  the  plaintiffs,  that  the  remittance  was  not  to  be  con- 
sidered as  protected  by  their  guaranty;  and,  consequently, 
that  the  plaintiffs,  by  retaining  the  bill,  sanctioned  the  remit- 
tance as  properly  made,  and  dispensed  with  the  guaranty, 
upon  which  they  might  otherwise  have  insisted.  This  reason- 
ing is  specious,  but  dissolves  upon  examination.  An  agent, 
who  has  bound  himself  to  guaranty,  may  abandon,  if  he  will, 
his  right  to  the  stipulated  reward ;  but  he  cannot,  by  relinquish- 
ing his  commission,  release  himself  from  his  obligation.  He 
cannot,  by  his  own  act,  rescind  his  contract,  and  cast  upon  his 
principal  the  risk  which  he  had  himself  consented  to  bear ;  and 
by  holding  otherwise,  it  is  plain  that  we  should  give  to  the 
agent  the  very  discretion  which  it  has  beeil  shown  that  he 
ought  not,  and  could  never  have  been  meant,  to  possess. 
Hence,  the  principal,  when  it  is  known  to  him  that  in  a  par- 
ticular transaction  the  guaranty  commission  has  not  been 
charged,  is  not  bound  to  infer  that  the  agent  meant,  by  the 
omission,  to  violate  his  contract ;  but  may  well  suppose,  either 
that  the  omission  was  accidental,  or  that  the  agent  was  content 
with  the  commissions  he  would  otherwise  receive. 

A  principal,  having  any  confidence  in  his  agent,  would 
never  suspect  that  the  omission  was  intended  to  deprive  him 
of  the  security  for  which  he  had  stipulated,  and  a  court  of  jus- 
tice, in  holding  such  to  be  its  effect,  would,  in  our  judgment, 
give  its  sanction  to  a  fraud. 

D.— n.  17 
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If  the  defendants  meant  that  the  plaintiffs  should  understand 
that  the  bill  which  they  remitted  was  intended  by  them  as  an 
absolute  payment,  they  were  bound  to  say  so  in  the  plainest 
terms ;  and  even  had  this  express  communication  been  made, 
the  plaintiffs  would  have  been  justified  in  replying,  that  tliey 
would  retain  the  bill  until  its  maturity,  and,  if  then  dishonored, 
would  hold  the  defendants  to  their  original  guaranty.  As  no 
such  communication  was  made,  the  reply  was  unnecessary,  and 
their  silence,  whatever  may  have  been  ^e  views  of  the  defen- 
dants, is  no  evidence  of  their  acquiescence.  Hence,  the  alle- 
gation that  the  plaintiffs  approved  and  adopted  the  remittance 
as  made  by  their  authority,  and  at  their  own  risk,  we  cannot 
do  otherwise  than  regard  as  groundless.  The  defendants, 
under  their  agreement,  had  no  right  to  remit  at  all  at  the  risk 
of^the  plaintiffs  ;  and  if  such  was  their  intention  in  the  remit- 
tance, upon  which  they  rely,  we  have  no  right  to  say  that  the 
intention  was  made  known  to  the  plaintiffs,  far  less  that  it  was 
ratified  by  their  subsequent  conduct. 

The  result  is,  that  the  defendants  either  made  the  remittance 
under  their  original  agreement,  or  without  authority  ;  so  that, 
qu&cumque  vid  daid;  it  was  made  at  their  chvn  risk,  and  having 
failed,  they  must  be  liable.  Kor  is  this  all.  Had  there  been 
no  positive  stipulation  of  guaranty  on  the  part  of  the  defen- 
dants, and  had  their  instructions  from  the  plaintiffs  been  exactly 
such  as  are  alleged  in  their  answer,  we  must  still  have  held 
that  the  plaintiffs,  under  the  special  circumstances  of  tliis  case, 
are  entitled  to  recover. 

The  goods  of  the  plaintiffs  were  sold  on  a  long  credit,  and  on 
the  very  day  of  the  sale  the  defendants  charged  themselves 
with  their  price  ;  and  it  was  for  the  purpose  of  satisfying  the 
balance,  which,  deducting  interest  and  commission,  was  thus 
created  in  &vor  of  the  plaintiffi,  that  they  purchased  and  re- 
mitted the  bills,  the  dishonor  of  which  has  led  to  tliis  contro- 
versy. Our  opinion  is,  that  this  remittance  was  not  made  by 
them  in  their  capacity  of  agents,  nor  covered  by  their  supposed 
instructions ;  but,  on  the  contrary,  was  a  remittance  which, 
upon  well  settled  rules  of  law,  unless  it  proved  to  be  effectual*, 
they  were  bound  to  make  good.  It  was  emphatically  a  remit- 
tance at  their  own  risk,  not  at  that  of  the  plaintifb. 
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For  reasons  that  we  shall  not  now  attempt  to  explain,  we 
exceedingly  doubt  whether  a  del  credere  agent  may,  in  his  dis- 
cretion, charge  himself  immediately  with  the  price  of  goods 
sold  npon  credit ;  but,  admitting  that,  by  his  voluntary  act,  he 
may  thus  constitute  himself  tlie  debtor  of  his  principal,  it  is 
plain  that  the  remittance  which  he  then  makes  is  of  his  own 
funds,  not  of  those  of  his  principal,  received  as  the  actual  pro- 
ceeds of  the  sale.  It  follows  that  the  remittance  is  made  by 
him,  not  in  the  necessary  discharge  of  his  duties,  or  in  the 
proper  execution  of  his  trust  as  agent,  but  for  the  sole  purpose 
of  satisfying  a  personal  debt,  which,  without  necessity  and 
without  request,  he  chose  to  assume.  It  is  a  novel  doctrine 
that  a  debtor  may,  in  any  case,  by  remitting  a  bill  to  his 
creditor,  impose  upon  him  the  risk  of  its  ultimate  payment ; 
and  the  doctrine  is  as  unreasonable  as  it  is  novel. 

Let  it  not  be  said  that  the  principal,  if  not  willing  to  treat 
the  remittance  as  an  absolute  payment,  is  bound  to  return 
the  bill,  and  makes  it  his  own  by  retaining  it.  The  conclusive 
answer  is,  that  he  is  not  bound  to  know,  or  even  suspect,  that 
his  reception  of  the  bill  was  intended  to  operate  as  an  imme- 
diate payment ;  but,  on  the  contrary,  has  the  right  to  believe 
that  the  bill  was  transmitted  only  as  a  collateral  security.  As 
such,  he  is  justified  in  returning  it  when  it  proves  unavailable, 
and  justified  in  then  demanding  payment  of  the  debt  it  was 
remitted  to  cover. 

In  this  State  the  law  is  settled,  by  a  long  series  of  decisions, 
that  the  acceptance,  by  the  creditor,  of  the  bill  or  note  of  a 
third  person,  can  never  be  held  to  cancel  an  existing  debt,  un- 
less it  appears  that,  by  the  express  agreement  of  the  parties,  it 
was  received  as  an  absolute  and  final  payment. 

In  other  cases,  and  even  where  a  receipt  in  full  has  been 
given,  thel>ill  or  note  is  held  to  have  been  received  taierely  as 
a  collateral  security,  which,  unless  realized,  creates  no  bar  to  a 
subsequent  recovery  of  the  original  debt.  {Toby  v.  Ba/rker^  6 
John.  68 ;  Muldon  v.  WhiUoch,  1  Oowen,  290,  308 ;  StaU  Bank 
V.  Fletcher^  5  Wend.  85 ;  OlcoU  v.  Eathbone^  idem.  490 ;  Hays 
V.  Stone,  9  Hill,  128  ;  S.  C.  in  Error ;  3  Denio,  675  ;  Vcm  Eps 
V.  Dillaye,  6  Barb.  244.) 

Upon  the  fullest  reflection,  we  can  perceive  no  ground  fiur 
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excepting  the  present  case  from  the  operation  of  these  roles. 
Had  the  term  of  credit  upon  the  sale  of  the  goods  expired,  and 
the  purchaser  had  then  failed  to  pay,  the  defendants,  by  force 
of  the  del  credere^  would  have  been  immediately  liable  ;  and 
none  can  doubt  that  a  remittance,  then  made  by  them,  to  cover 
the  price  of  the  goods,  would  have  been  made  for  the  purpose 
of  satisfying  tlieir  personal  debt.  We  can  nmke  no  distinction 
between  a  debt,  which,  by  anticipation,  they  chose  to  assume, 
and  a  debt  which  would  have  been  imposed  upon  them  by  the 
terms  of  their  contract.  In  both  jases  it  is  equally  true,  that 
the  funds  remitted  are  not  the  actual  proceeds  of  the  sale^ 
which,  as  such,  the  defendants,  as  agenj»,  were  bound  or  author- 
ized to  remit.  In  both,  the  funds  are  those  of  the  agents,  not 
of  the  principals. 

We  remark,  in  conclusion,  that  the  reason  why  an  exchange 
commission  was  not  charged  by  the  defendants  is  now  ap- 
parent ;  making  the  remittance,  not  as  agents,  but  as  debtors, 
not  under  their  agreement,  but  as  a  voluntary  act,  they  had  no 
right  to  charge  the  commission. 

Believing,  for  the  reasons  that  have  now  been  stated,  that 
the  referee  has  erred,  and  that  the  judgment  entered  upon  his 
report  must  therefore  be  reversed,  we  deem  it  needless  to  in- 
quire, whether,  if  these  reasons  had  not  existed,  it  must  not 
have  been  held,  diat  the  defendants  had  rendered  themselves 
liable  by  endorsing  generally,  and  not  as  agents,  or  without 
recourse,  the  bill  which  they  remitted.  It  is  sufficient  for  the 
present  to  say,  that  we  are  not  to  be  considered  as  assenting  to 
the  propriety  of  the  decision  of  the  Supreme  Court  of  Pennsyl- 
vania, in  Sharp  v.  Emmets  5  Wharton  R.  288 ;  but,  on  the 
contrary,  are  disposed  to  think  that  the  position  of  Judge 
Story,  "that  when  an  agent,  employed  to  purchase  bills, 
makes  them  payable  to  his  own  order,  and  then  endorses  and 
remits  them  to  his  principal,  he  is  liable  thereon,  as  endorser, 
to  his  principal,  as  well  as  to  third  persons"  (Story  on  Agency, 
sec.  269,  2d  ed.  page  332),  is  fully  sustained  by  the  authorities 
to  which  he  refers.  Goupey  v.  Harden^  7  Taunt.  159,  is  an 
express  decision  ;  and  Lefevre  v.  Lloyd^  3  Taunt.  749  ;  Samp- 
son V.  Jevauy  3  Camp.  291 ;  and  Leadbetter  v.  Farren^  5  M.  & 
Sd.  345,  involve  the  principle.    There  is  doubtless  an  excep- 
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'ion,  where,  with  the  knowledge  and  assent  of  the  principal, 
-he  agent  endorses  the  bill,  for  the  sole  purpose  of  facilitating 
its  collection  ;  and  it  was  upon  this  exception,  we  think,  the 
decision  in  equity,  in  the  Court  of  Exchequer,  in  Ridson  v. 
Dilworth^  5  Price,  564,  mu^t  have  proceeded.  It  is  only  by 
this  explanation  that  the  decision  can  be  reconciled  with  the 
cases  at  common  law. 

It  is  doubtful  whether  the  liability  of  the  defendants,  as  en- 
dorsers, is  a  question  properly  arising  under  the  pleadings  ; 
and,  if  it  exist,  whether  it  can  be  otherwise  enforced  than  in 
an  action  upon  the  bill  itself.  We  therefore  leave  the  question 
undecided. 

The  judgment  at  Special  Term  is  reversed,  and  the  order  for 
a  reference  discharged,  costs  to  abide  the  event.  The  cause 
must  now  go  to  a  jury;  who,  unless  the  case  shall  be  mate- 
rially altered  by  further  evidence,  must  be  instructed  to  find  a 
verdict  for  the  plaintiffs. 


Bulselet  t).  Smitr  and  another. 

That  the  plaintiff  in  an  action  for  a  tori,  when  the  jnry  hare  improperly  eerered 
the  damagefl»  may  enter  his  judgment  against  all  the  defendants  for  the  largest 
damages  found  against  any  one  of  them,  is  an  inequitable  doctrine  which  the 
Court,  unless  constrained  by  the  authorities,  would  refuse  to  follow. 

Whether  the  authorities  in  support  of  the  doctrine  are  conclusive  the  Court  de- 
clined to  consider,  being  satisfied  upon  other  grounds  that  the  judgment 
appealed  from  was  erroneouf. 

To  maintain  an  action  for  a  malicious  prosecution,  the  plaintiff  is  bound  to  proTe 
the  entire  want  of  a  probable  cause  for  the  accusation,  and  the  actual  malice 
of  the  defendant  in  preferring  it — that  is,  malice  in  fact  as  distinguished  from 
malice  in  law. 

Malice,  therefore,  in  all  cases,  when  the  cause  turns  upon  its  proo(  is  a  question 
of  fact  to  be  decided  by  the  jury. 

But  probable  cause  is,  in  all  cases,  a  question  of  law,  in  relation  to  which  the 
judge  who  tries  the  cause,  is  bound  to  express  a  positive  opinion. 

It  is  no  more  a  mixed  question  of  law  and  fact  than  every  other  question  of  law, 
which  a  judge  in  the  eourse  of  a  trial  is  required  to  determine. 

If  tba  judge  wha  trice  the  eause  if  of  opinion  that  the  facts  admitted  or  elaaily 
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esUbliahed,  are  not  safficient  to  prore  a  want  of  probable  cant^  be  most  cHber 
nonsuit  the  plainti£^  or  direct  the  jury  to  find  a  rerdict  for  the  defendant. 

Bnt  if  the  lacta^  upon  which  in  hie  judgment  the  qnestion  depend^  npon  the  evi- 
dence are  doubtful,  he  must  instruct  the  jorj,  that  if  they  shall  be  found  by 
them  in  a  certain  manner,  they  do  or  do  not  amount  to  a  want  ci  probaUe  canae. 

H  instead  of  such  a  direction,  he  leaves  it  to  the  juiy  to  detennin^  not  only 
whether  the  facts  alleged  by  the  plaintiff  are  true,  bnt  whether,  if  tme^  they 
proTe  a  want  of  probable  causey  he  commits  a  fatal  error. 

The  judge,  in  the  case  under  hearing;  instructed  the  jury  to  consider  and  deter- 
mine whether  the  facts  and  circumstances  known  to  the  defendants  were 
reasonable  grounds  for  their  beliering  that  the  change  which  they  had  made 
against  the  plaintiff  was  true. 

Seid,  that  this  instruction  was  erroneoua;  as  neeesBarily  inrolving  a  submission 
to  the  jury  of  the  question  of  probable  cause,  the  existence  of  reasonable 
grounds  for  belieTing  the  charge  preferred  to  be  true  and  of  a  probable  cause 
for  making  it,  being  only  different  forms  of  expressing  the  same  truth. 

When  the  existence  of  facts  constituting  a  probable  cause  is  admitted  or  esta- 
bUshed,  the  presumption  of  law  is  that  the  defendant  entertained  and  acted 
upon  the  belief  which  the  facts  thus  known  to  him  justified  him  in  holding. 

ffenee,  unless  this  presumption  is  repelled  by  proof  on  the  part  of  the  plaintiff 
the  question  of  the  actual  belief  of  the  defendant  ought  not  to  be  submitted  to 
the  jury. 

Hie  charge  against  the  plaintiff  was  that  upon  the  trial  of  a  cause  in  which  he 
was  examined  as  a  witnes^  and  was  a  material  witness — ^he  had  sworn  faleely 
that  he  had  no  interest  in  the  event  of  the  suit  If  such  was  his  testimony,  it 
was  dearly  shown  that  there  was  probable  cause  for  believing  it  to  be  false; 
but  the  main  controversy  upon  the  trial  was  whether  he  had  in  U/tt  sworn  as 
the  defendants  in  makiog  the  chaige  had  alleged. 

ffeldf  that  in  order  to  justify  the  defendants^  it  was  not  necessary  for  them  to  prove 
that  the  plaintiff  had  sworn  in  terms  that  he  had  no  interest  in  the  event  of  the 
suit)  but  that  their  defence  was  established,  if  it  appeared  that  he  had  sworn  in 
substance,  although  not  in  words»  that  he  had  no  interest  that  could  disqualify 
him  as  a  witness. 

Heldfitrther,  that  it  was  proved  by  the  plaintiff's  own  witnesses  that  such  was 
the  substance  and  necessary  result  of  his  testimony. 

Held,  that  the  existence  of  probable  cause  was  therefore  affirmatively  shown,  and 
consequently  that  the  plaintiff  ought  to  have  been  nonsuited,  or  the  jury  have 
been  directed  to  find  a  verdict  for  the  defendants. 

ffeld  fwriher^  that  had  the  true  and  only  issue  been  whether  the  language  of  the 
plaintiff,  when  examined  as  a  witness^  was  exactly  such  as  the  defendants  had 
represented,  so  great  was  the  preponderance  of  the  testimony  to  establish  the 
fact)  that  upon  that  ground  alone,  a  new  trial  must  have  been  granted. 

Judgment  reversed,  and  new  trial  granted ;  costs  to  abide  the  event 
(Before  Duxr,  Paivk,  and  Emmet,  J.J.) 
May  1(\  11,  IS ;  July  2,  1868. 

Appeal  by  the  defendants,  Smith  &  Brush,  from  a  judgment 
and  order  at  special  term,  denying  to  them  a  new  trial  upon 
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exceptions  taken  on  the  trial,  and  also  upon  the  ground  that  the 
verdict  was  against  evidence. 

Tlie  action  is  for  a  malicions  prosecution,  and  in  its  original 
form  was  not  only  against  the  present  defendants,  Sinitli  & 
Brush,  but  also  against  Eugene  Keteltas  &  Wm.  A.  Keteltas, 
and  was  first  tried  before  Mr.  Justice  Vanderpoel  and  a  jury  in 
December,  1849,  when  the  jury  found  a  verdict  against  Smith, 
Brush  &  E.  Keteltas  for  $3,750,  and  under  the  direction  of  the 
judge  acquitted  Wm.  A.  Keteltas.  A  motion  for  a  new  trial 
was  then  made  and  denied  {Bulkeley  v.  Keteltas^  4  Sand.  S. 
C  R.  450).  Upon  an  appeal,  however,  to  the  Court  of  Appeals, 
the  judgment  of  this  court  was  reversed,  upon  the  distinct 
ground  that  the  judge  upon  the  trial,  contrary  to  the  request  of 
the  counsel  for  the  defendants,  had  improperly  submitted  to  the 
jury  the  question  whether  the  plaintiflF  had  shown  a  want  of 
probable  cause  for  the  prosecution,  and  with  a  clear  intimation 
of  opinion,  that  a  probable  cause  had  in  fact  been  established. 
The  case  is  now  reported  (2  Selden,  384). 

In  consequence  of  this  reversal,  the  cause  was  again  tried  be- 
fore the  Chief  Justice  and  a  jury  in  October,  1852,  when  by 
the  direction  of  the  judge  the  defendant,  Keteltas,  was  acquit-' 
ted. 

The  following  are  the'  material  facts  as  given  in  evidence 
upon  this  trial : 

Early  in  the  month  of  Au^st,  1848,  the  defendant,  C.  B. 
Smith,  accompanied  by  the  defendant  Brush,  upon  a  complaint 
in  writing,  applied  to  J.  Lothrop,  Esq.,  one  of  the  police  jus- 
tices of  the  city,  for  a  warrant  against  the  plaintiff  upon  a 
charge  of  perjury,  and  exhibited  in  support  of  the  charge  his 
own  and  Brush's  afBdavits,  also  the  affidavits  of  Wm.  H.  Bo- 
gardus  and  Wm.  A.  Keteltas.  All  these  affidavits  concurred 
in  stating  that  on  a  recent  trial  of  a  cause  in  the  Common  Pleas, 
in  which  one  Charles  Bradley  was  plaintiff  and  Eugene  Keteltas 
was  defendant,  the  plaintiff  Bulkeley,  who  was  the  attorney  for 
Bradley,  was  sworn  and  examined  as  a  witness,  and  testified  (hat 
he  had  informed  Bradley  at  the  commencement  of  the  suit  that 
he  would  not  charge  him  anything  for  his  services,  and  that  he 
did  not  intend  to  charge  him  even  for  attorney's  fees;  thai  he 
was  not  to  receive  any  compensation  for  his  services,  and  that 
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he  had  no  interest  in  the  event  of  the  suit  The  trial  in  the 
Common  Pleas  was  on  the  7th  of  June,  1848 ;  the  verdict  was 
rendered  on  the  8th — ^the  verdict  was  in  favor  of  Bradley  for 
$100 — Smith  and  Brush  both  swore  Aat  the  testimony  of  the 
plaintiff  was  so  material  that  without  it  Bradley  would  not,  in 
their  opinion,  have  obtained  a  verdict.  Smith  also  swore  that 
Bulkeley  had  testified  on  the  trial,  that  Bradley  was  then  absent 
and  had  been  so  for  several  months,  and  that  he  had  received 
no  letters  from  him. 

To  prove  that  the  testimony  so  given  was  false.  Smith  placed , 
in  the  hands  of  the  magistrate  the  following  papers,  which 
were  proved  to  be  in  the  handwriting  of  the  plaintiffl 


<<  Sib — ^Take  notice,  that  my  costs  and  counsel  fees  in  this  i 

case  have  not  been  paid  me  by  my  client,  and  you  are  required 
not  to  pay  the  amount  of  the  judgment  recovered  by  the 
plaintiff  herein,  or  any  part  thereof,  to  the  plaintiff,  until  such 
costs  and  fees  are  paid  me ;  also  that  I  am  specially  authorized 
by  the  plaintiff  to  receive  the  am't  of  the  judgment  and  costs 
recovered  by  him  in  this  suit,  and  that  any  payment  of  the 
same  to,  or  settlement  or  compromise  with  any  person  but 
myself,  in  any  matter  relating  to  the  suit,  will  be  wholly 
void.  "  Tours,  Ac, 

'^  L.  £•  Bulkeley. 

<^To  Eugene  Keteltas  and  his  attomeyi 
«N.T.,  June  8th,  1848.'* 

"Mr.  Brush  presented  your  proposal  to  compromise,  my 
answer  is  that  by  sending  me  to-day  $225  all  further  trouble 
in  this  matter  can  be  saved,  and  satisfaction  of  judgment  be 
given  without  expense  of  execution,  &c. 

«  (Endorsed)  *  To  0.  B.  Smith,  Esq.' " 

"  Mr.  Smith  can  save  himself  the  trouble  of  writing  to  Mr. 
Gumming  as  Mr.  Bradley  is  not  with  him,  and  as  I  have  an 
irrevocable  power  of  attorney  from  Bradley  to  settle  the  suit 
and  receive  all  monies  that  may  be  coming  due  from  it  I 
give  you  this  notice  that  you  may  fully  understand  that  any 
money  you  may  pay  (m  tiie  judgment  or  verdict  to,  or  any 
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settlement  you  may  make,  in  the  case  of  Bradley  y.  KeteUaSy 
with  any  person  except  me  will  not  be  considered  any  payment 
of  said  verdict,  having  had  notice  of  my  power  of  att'y,  and  I 
shall  hold  your  client  responsible  for  every  dollar  of  said  ver^ 
diet  not  paid  to  me  in  person.  June  9th,  1848. 

"  Yours,  &c.,  "  L.  E.  Bulkelet. 

«  (Endorsed)  'To  C.  B.  Smith,  Esq." 

These  affidavits  and  papers  were  produced,  and  read  in  evi- 
dence by  the  plaintiff;  and  the  Chief  Justice  decided  that 
they  were  evidence  in  favor  of  the  defendants — ^the  same  as  if 
the  parties  making  the  affidavits  as  witnesses  in  the  cause  had 
testified  to  the  same  facts. 

The  plaintiff  was  brought  before  the  magistrate  upon  a  war- 
rant, but,  after  a  hearing  of  the  parties  by  their  counsel,  and 
the  lapse  of  some  weeks,  the  complaint  was  finally  dismissed. 
The  defendant.  Smith,  then  laid  the  same  affidavits  and  papers 
before  the  District  Attorney,  who  sent  them  to  the  Grand  Jury 
as,  in  his  opinion,  establishing,  j^tm^!}  facie^  the  charge  of  per- 
jury. The  Grand  Jury  found  a  bill  against  the  plaintiff, 
charging  him  with  peijury  in  having  sworn  falsely  on  the  trial 
in  the  Common  PIbas  that  he  had  no  interest  in  the  event  of 
the  suit  He  was  tried  on  this  indictment  before  Mr.  Recorder 
Scott,  who,  when  the  testimony  on  the  part  of  the  prosecution 
was  closed,  directed  his  acquittal,  upon  the  ground  that  it  had 
not  been  proved  that  he  had  any  interest  in  the  event  of  the 
suit,  which  disqualified  him  as  a  witness. 

The  evidence  upon  the  present  trial  as  to  the  testimony  ac- 
tually given  by  the  plaintiff  on  the  trial  in  the  Common  Pleas, 
to  some  extent  was  contradictory.  Three  or  four  witnesses 
were  examined  in  relation  to  it  upon  the  part  of  the  plain- 
tiff, and  ten  or  twelve  on  the  part  of  the  defendants.  The 
substance  of  the  testimony  is  stated  in  the  opinion  of  the 
Court 

Bradley,  the  plaintiff  in  the  suit  in  the  Common  Pleas,  who 
was  examined  on  the  part  of  the  plaintiff,  proved  that  he  was 
absent  when  that  action  was  tried ;  but  that,  after  his  return, 
on  the  13th  June,  1848,  he  had  executed  to  the  plaintifi*  an 
assignment  of  all  his  title  and  interest  in  the  verdict  and  judg- 
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ment;  and  that  this  was  the  onlj  assignment  he  ever  exe- 
cuted. 

When  the  testimony  on  the  part  of  the  defendants  was  closed, 
the  counsel  for  the  defendant  moved  for  a  dismissal  of  the 
complaint.    The  motion  was  denied,  and  the  counsel  excepted. 

The  counsel  for  the  defendants  made  various  special  requests 
as  to  the  charge  to  be  given  to  the  jury;  but  these,  as  their 
nature  sufficiently  appears  from  the  points  argued  on  the  appeal, 
are  here  omitted. 

The  judge,  in  charging  the  jury,  submitted  to  them  on  the 
whole  evidence  to  find  whether  the  defendant,  Brush,  was  a 
party  in  instituting  the  prosecution  against  the  plaintiff,  in- 
structing them  that  they  were  at  liberty  to  find  for  one  of  the 
defendants  and  against  the  other,  and  to  find  separate  damages 
against  each. 

The  judge  further  instructed  the  jury,  that  if  they  should 
find  that  the  plaintiff,  in  the  action  in  the  Court  of  Common 
Pleas,  swore  that  he  had  no  interest  in  the  event  of  that  suit, 
or  if  the  defendants  had  reasonable  grounds  for  believing,  and 
did  believe  that  he  so  swore,  then,  upon  the  facts  proved  in 
the  case,  and  not  disputed,  and  which  were  known  to  the  de- 
fendants, the  law  determines  that  a  want  of  probable  cause  for 
instituting  a  prosecution  against  the  plaintiff  is  not  shown,  and 
the  defendants  are  entitled  to  the  verdict. 

The  judge  further  instructed  the  jury  that  proof  of  actual 
malice  on  the  part  of  the  defendants  is  not  necessary,  provided 
want  of  probable  cause  is  established,  for  the  jury  have  a  right 
to  infer  malice  from  a  want  of  probable  cause ;  and,  with  this 
instruction,  left  the  evidence  in  the  case  to  the  jury. 

The  court  declined  to  charge  according  to  the  requests  of  the 
parties  otherwise  than  as  above  stated,  and  the  defendants 
excepted  to  such  refusal,  and  the  court,  with  these  instructions, 
left  the  case  to  the  jury. 

The  jury  retired,  and  brought  in  a  verdict  for  tie  plaintiff 
assessing  the  damages  of  $2,500  as  against  Smith,  and  $500  f 
against  Brush. 

The  following  is  the  form  of  the  judgment  from  which  the 
appeal  was  taken. 
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^^  This  cause  being  at  issue,  and  having  been,  by  order  of 'the 
Court  of  Appeals,  sent  down  for  a  new  trial,  costs  to  abide  the 
event,  and  a  trial  had,  upon  which  the  court  directed  the  ac- 
quittal of  Eugene  Eeteltas,  one  of  the  defendants,  and  there- 
upon a  verdict  was  found  for  the  plaintiff  for  the  sum  of 
twenty-five  hundred  dollars  damages  against  the  defendant,  C. 
B.  Smith,  and  for  five  hundred  dollars  damages  against  the 
defendant,  James  H.  Brush. 

"  And  whereas  the  said  plaintiff  elects  to  recover  the  said  sum 
of  $2,500  damages  so  found  by  Uie  jury  against  both  defendants, 
and  doth  hereby  consent  that  a  remittitur  as  to  the  $500  da- 
mages assessed  by  the  jury  against  the  defendant,  James  H. 
Brush,  be  entered  in  tliis  action." 

"  Now,  on  a  motion  of  Lucius  E.  Bulkeley,  plaintiff  in  per- 
son, it  is  hereby  ordered  and  adjudged  that  a  remittitur  be 
entered  as  to  the  said  $500  damages,  assessed  against  the 
defendant,  James  H.  Brush,  and  that  the  plaintiff,  Lucius  E. 
Bulkeley,  recover  of  the  defendants,  C.  Bainbridge  Smith  and 
James  H.  Brush,  the  said  sum  of  twenty-five  hundred  dollars 
damages  by  the  jury  aforesaid,  assessed,  with  interest  on 
said  verdict  from  the  time  the  said  verdict  was  rendered, 
being  fourteen  58-lt)0  dollars,  together  with  an  allowance  of 
one  hundred  dollars  as  by  order  of  the  court,  pursuant  to  the 
statute,  besides  the  sum  of  five  hundred  and  thirty-nine  dol* 
lars  and  ninety-seven  cents  costs;  in  all,  the  sum  of  three 
thousand  one  hundred  and  fifty-four  dollars  and  fifty-five  cents, 
and  that  plaintiff  have  executions  against  the  said  defendants 
therefor. 

"E.  G.  Campbell,  Clerk." 

O.  B*  Smith  made  and  argued  the  following  points  on  his 
own  behalf,  and  that  of  his  co-defendant. 

L  The  plaintiff  having  entered  judgment  against  both  de- 
fendants for  the  larger  sum,  when  the  verdict  of  the  jury  was 
for  that  amount  against  one,  only  renders  the  judgment  erro- 
neous, and  it  should  be  reversed  on  that  ground.  (Salmon  v. 
Smithy  1  Saund.  K.  207,  n.  2 ;  HUl  v.  Ooodchild^  5  Burr. 
2790  :  Mitchell  v.  MiUbank,  6  T.  E.  199 ;  Brawn  v.  AUm^  4 
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Esp.  K  C.  158  ;  Wakely  v.  HaH^  6  Bin.  R.  316  ;  Bostwich  v. 
Leuns^  1  Day  R.  34 ;  Crawford  v.  Morris^  6  Grat  R.  90  ;  Cro. 
El.  11  Co.  6a.  7a. ;  Garth.  19,  Bull.  K  P.  15 ;  1  Wil.  30 :  Cro. 
Car.  192.)  1.  Whatever  may  have  befen  the  practice  in  former 
times  where  the  jury  have  severed,  to  enter  judgment  against 
both  for  the  greater  damages,  it  has  never  been  adopted  in  this 
State.  {Livingston  v.  Bishop^  1  J.  R.  289  ;  Bohun  v.  Taylor^ 
6  Cow.  R.  313 ;  HoUy  v.  Mix,  3  Wend.  R.  350.)  2.  Before 
the  judgment  was  perfected,  the  plaintiff  might  have  cured 
the  verdict,  by  taking  judgment  de  Tnelioribus  damnis  against 
one,  and  entering  a  nolle  prosequi  as  to  the  other.  (Id.)  The 
judgment  having  been  entered  against  the  defendants  jointly, 
it  is  entire,  and  from  which  they  appeal ;  if  it  be  erroneous  as 
to  either,  it  must  be  reversed  as  to  both.  (Sheldon^.  Quinlen, 
5  Hill  R.  441 ;  Hwrman  v.  Brotherson,  1  Den.  R.  537 ;  Van 
BoTckdin  v.  Ingersoll,  5  Wend.  R.  341 ;  Van  Schoonliaven,  v. 
Comstocky  7  Den.  R.  655 ;  Bac.  Abr.  Error,  M.  I.) 

n.  There  was  reasonable  and  probable  cause  for  the  prose- 
cution. Probable  cause  is  defined  to  be  a  reasonable  ground 
of  suspicion,  supported  by  circumstances,  sujQBicient  to  warrant 
a  cautious  man  in  the  belief  that  the  person  is  guilty  of  the 
offence  charged,  and  probable  cause  in  all  cases  is  a  question  of 
lawi  {Johnstone  v.  SuMon,  1  T.  R.  645 ;  Skinner  v.  Qunter^  1 
Saund.  R.  228  ;  Baldwin  v.  Weed,  17  Wend.  R.  227;  Swaim 
V.  Stafford,  4  Wash.  C.  C.  R.  79  ;  Davis  v.  Hardy,  6  B.  &  C 
R.  225.)  1.  It  seems  conceded,  that  if  the  plaintiff  did  in  fact 
testify  in  the  N.  T.  Common  Pleas  suit,  "he  was  not  interested 
in  the  event  thereof,"  or  that  the  defendants  believed  he  so  t.es- 
tified,  probable  cause  is  established.  2.  There  were  ten  wit- 
nesses beside  the  defendants,  who  testified  to  the  plaintiff  having 
80  sworn,  and  the  court  erred  in  submitting  the  question  of 
belief  to  the  jury.  It  is  not  what  a  prosecutor  believed,  but 
whether  the  facts  and  circumstances  were  sufficient  to  afford  a 
ground  for  belief,  and  that  is  for  the  court  to  determine.  {Tur- 
ner V.  Ambler,  10  Q.  R.  252 ;  Beale  v.  Robertson,  7  Iredell  R 
284 ;  Ewing  v.  Sandford,  21  Ala.  163 ;  Foshay  v.  Ferguson,  3 
Den.  R.  619.)  3.  If  the  fact  of  ten  witnesses  testifying  to  the 
actual  commission  of  an  offence,  be  not  enough  to  hold  there 
was  probable  cause  for  making  the  complaint,  then  it  follows, 
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that  it  requires  as  much  proof,  if  not  more,  to  suspect  an 
offence  has  been  committed,  as  it  does  to  convict  the  prisoner  of 
the  crime  itself. 

ni.  It  was  incmnbent  npon  the  plaintiff  to  establish  a  want 
of  probable  cause.  This  must  be  substantially  and  satisfactorily 
proved,  and  cannot  be  implied.  The  grounds  of  the  action  are, 
on  the  plaintiff's  side,  innocence — on  the  defendants',  malice ; 
and  how  can  it  be  said  that  the  complaint  was  without  probable 
cause,  or  how  can  he  establish  his  innocence,  when  he  can  only 
escape  from  the  crime  itself,  by  asserting  his  own  notices  to  be 
false  ?  {Johnstone  v.  Sutton^  1 T.  R.  544 ;  Jf  Cormick  v.  SisaanSy 
7  Cow.  R.  715;  BurUnghaTne  v.  Burlmghame^  8  id.  141; 
Murray  v.  Lmg,  1  Wend.  R.  142  (per  Holt,  C.  J.  Mod.  208) ; 
WUmaHh  v.  Mcmrdfcyrd^  4  Wash.  C.  0.  R.  79  ;  Eager  y.  DyoUy 
5  C.  &  P.  R.  4.) 

IV.  The  court  erred  in  charging  the  jury  upon  the  question 
of  malice.  The  jury  were  instructed  that  proof  of  actual 
malice  was  not  necessary,  provided  want  of  probable  cause  was 
established ;  that  they  had  the  right  to  infer  malice  from  the 
want  of  probable  cause.  1.  True,  the  question  of  malice  is 
for  the  jury,  but  to  sustain  the  averment,  the  charge  must  be 
shown  to  have  been  wilfully  false.  {Cohen  v.  Morgcm^  6  D.  & 
R.  8.)  2.  But  the  court  did  not,  as  requested,  instruct  the  jury 
what  constituted  malice.  It  is  not  spite  or  enmity.  (Id.  2 
Greenleaf  on  Ev.,  p.  367 ;  3  Stepen,  2278 ;  Mitchell  v.  JenkinSj 
5  Bam.  &  Ad.  588 ;  Bay  v.  Zaw,  1  Pet.  C.  0.  R.  207.)  From 
the  want  of  probable  cause,  malice  may  be  implied  (1  T.  R. 
545) ;  but  not  necessarily  so  (  Wiggin  v.  Coffin,  3  Story  R.  1 ; 
JBeU  V.  Pearroy,  6  Iredell  R.  83) ;  and  in  leaving  to  the  jury 
that  question,  under  the  instructions  of  the  judge,  it  was  sub- 
stantially submitting  to  them  the  question  of  probable  cause. 

James  T.  Brady  argued  the  following  points  on  the  part  of 
the  plaintiff.  x 

I.  There  was  not  any  reasonable  or  probable  cause  for  the 
institution  of  any  complaint  against  the  plaintiff  for  perjury. 
If  it  were  believed  at  any  time,  of  which  there  is  no  evidence, 
after  the  complaint  was  dismissed  by  the  police  magistrate  for 
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want  of  proof,  such  belief  mtist  have  been  ended.  1.  By  per- 
sisting in  sending  to  the  grand  jnry,  after  the  dismissal  of  the 
complaint,  and  prosecuting  it  in  the  sessions,  the  defendants 
made  themselves  responsible  nnder  any  state  of  facts,  unless 
they  had  some  new  evidence  to  support  their  second  accusation. 
In  this  case  they  had  no  new  facts.  {Farris  v.  Starke^  3  B. 
Monroe  6 ;  Mali  v.  Hawkins^  5  Humpf.  359  ;  Stone  v.  Stevens^ 
12  Conn.  231 ;  Stone  v.  Crocker,  24  Pick.  87 ;  Wells  v.  Jiayes, 
12  id.  324 ;  Cabeness  v.  Martin,  3  Dev.  454.)  2.  Even  though 
it  were  assumed  that  the  defendants  understood  the  plaintiff  to 
have  testified  that  he  had  no  interest  in  the  cause,  they  had  no 
evidence  that  the  statement  was  untrue,  nor  any  facts  upon 
which  they  could  maintain  it.  3.  From  their  own  papers  and 
proo&,  the  only  evidence  they  pretend  to  have  of  the  plaintiff 
(if  he  had  sworn  that  he  was  not  interested)  was  not  true,  con- 
sisted of  his  unsworn  declarations,  and  not  of  any  facts  showing* 
such  alleged  falsehood.  They  were  all  lawyers,  and  knew  that 
such  declarations  afforded  no  ground  for  a  prosecution  for  per- 
jury. (1  Greenl.  Ev.  §  258.)  4.  The  judge  charged  the  jury, 
tiiat  even  if  defendants  believed  plaintiff  swore  ^'  that  he  had 
no  interest,"  they  must  find  a  verdict  for  them.  In  this,  we  say, 
the  judge  gave  them  more  than  the  law  warrants,  for  mere 
belief  is  not  sufficient. 

n.  The  plaintiff  had  the  right  to  remit,  as  to  the  lesser  da- 
mages, and  enter  judgment  against  both  defendants  for  the 
greater  damages.  {Johns  v.  Dodsworth,  Cro.  Car.  192";  SdUey 
V.  Woodruff,  9  Pick.  R.  555 ;  7  Vin.  Abr.,  p.  303.)  1.  The 
plaintiff*  may,  in  such  a  case,  by  leave  of  the  court,  enter  not. 
j)Tos.  as  to  one  defendant,  and  judgment  for  damages  against 
the  other.  2.  The  case  in  3  Wend.,  350,  is  one  of  the  latter 
class.  There  it  was  doubtful  whether  the  evidence  against 
Clute,  one  of  the  defendants,  was  such  as  that  he  ought  not  to 
have  been  discharged ;  and  the  plaintiff  obtained  leave  of  the 
court  to  enter  noLpros.  as  to  him,  and  took  judgment  against 
Mix,  the  other  defendant.  3.  But  neither  in  this  case,  nor  in 
any  other,  is  there  anything  incompatible  with  the  right  of  the 
plaintiff,  as  laid  down  in  HoUsey  v.  Woodruff. 

Bt  thb  Ooubt.    DuxBy  J. — IVhether  the  judgment,  which,  in 
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this  case,  has  been  rendered  against  both  the  defendants  for  the 
heavy  damages  which  were  found  by  the  jury  only  against  one  of 
them,  is  erroneous  on  its  face,  we  shall  not  at  this  time  attempt 
to  determine.  We  own,  that  hitherto  we  have  not  been  able  to 
discern  the  equity  or  good  sense  of  the  doctrine,  that  the  plain- 
tiflF  in  an  action  for  a  tort,  when  the  jury  have  improperly 
severed  the  damages,  may  enter  his  judgment  against  all  the 
defendants  for  the  largest  damages  that  are  given ;  and,  as  at 
present  advised,  if  the  conflict  of  the  authorities  is  such  as  to 
allow  a  liberty  of  choice,  we  should  certainly  refuse  to  follow 
it  (  Vide  1  Duer  S.  0.  R,  pp.  643-704.)  It  is  possible  that 
the  authorities  in  support  of  the  doctrine  may  be  as  conclusive 
as  they  have  been  represented ;  but  whether  they  are  so  or  not 
we  omit  to  inquire,  since,  admitting  the  fact,  there  are  other 
grounds  upon  which  we  are  satisfied  that  not  only  the  judgment, 
'  but  the  verdict  upon  which  it  was  founded,  must  be  set  aside. 
In  other  words,  that  a  new  trial  must  be  ordered. 

In  order  to  maintain  a  suit  for  a  malicious  prosecution,  the 
plaintiff  is  bound  to  prove  the  entire  want  of  a  probable  cause 
for  the  accusation,  and  the  actual  malice  of  the  defendant  in 
preferring  it.  Malice  is  a  question  of  fact,  which,  when  the 
cause  turns  upon  it,  must  be  decided  by  the  jury,  but  probable 
cause  is  in  all  cases  a  question  of  law,  which  the  court  alone  is 
competent  to  determine,  and  in  relation  to  which  the  judge  who 
tries  the  cause  is  bound  to  express  a  positive  opinion.  It  is 
true,  it  is  said,  by  many  of  the  text  writers,  that  probable  cause 
is  '^  a  mixed  question  of  law  and  fact ;"  and,  misled  by  this 
statement,  it  not  unfrequently  happens  that  judges  content 
themselves  with  defining  a  probable  cause,  leaving  the  jury  to 
decide  whether  the  facts  of  the  case  correspond  with  the  defi- 
nition, which  is,  in  effect,  leaving  the  whole  matter  to  their 
determination.  It  is  evident,  however,  upon  reflection,  that 
the  deceptive  phrase,  "a  mixed  question  of  law  and  feet,"  is 
either  wholly  unmeaning,  or  is  intelligible  and  true  only  in  a 
sense  which  renders  it  just  as  applicable  to  every  question  of 
law  that  a  judge  in  the  progress  of  a  trial  can  be  required  to 
determine.  Every  rule  of  law  depends  for  its  application  upon 
a  given  state  of  facts,  and  when  the  facts  upon  which  it  depends 
are  controverted  and  doubtful,  they  must  of  necessity  be  ascer- 
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tained  by  the  verdict  of  the  jury ;  but  whether  the  facts  are 
admitted  or  disputed,  it  is  equally  the  duty  of  the  judge  to 
state  explicitly  to  the  jury  the  rule  of  law  arising  upon  them, 
by  which  their  verdict  ought  to  be  controlled — the  only  diflPer- 
ence  being,  that,  in  the  first  case,  the  direction  to  the  jury  is 
positive,  in  the  second,  hypothetical.  Thus,  in  an  action  for  a 
malicious  prosecution,  if  the  judge  is  of  opinion  that  the 
&cts  admitted  or  clearly  established  are  not  sufficient  to  prove 
a  want  of  probable  cause,  he  must  either  nonsuit  the  plaintiff, 
or  instruct  the  jury  to  find  their  verdict  for  the  defendant ;  but 
if  the  fects  upon  which,  in  his  judgment,  the  question  depends 
are  rendered  doubtful  by  the  evidence,  he  must  instruct  the 
jury  that  if  the  facts  shall  be  found  by  them  in  a  certain  man- 
ner, they  do  or  do  not  amount,  as  the  case  may  be,  to  a  want 
of  probable  cause,  and  consequently  will,  or  will  not,  entitle  the 
plaintiff  to  the  verdict  which  he  seeks.  If,  instead  of  such  a 
direction,  he  leaves  it  to  the  jury  to  determine  not  only  whether 
the  facts  alleged  by  the  plaintiff  are  true,  but  whether,  if  tme, 
they  prove  a  want  of  probable  cause,  he  abjures  his  own  func- 
tions, and  commits  a  fatal  error. 

We  deem  it  unnecessary  to  refer  to  any  cases  in  the  English 
reports,  or  in  our  own,  in  support  of  these  positions,  since,  could 
we  have  been  justified  in  considering  the  law  as  previously 
doubtful,  we  are  bound  to  regard  it  as  now  settled  by  the 
recent  decision  of  the  court  of  appeals  reversing  the  judgment 
of  this  court,  and  ordering  a  new  trial,  in  the  very  case  that  is 
now  before  us.  The  ground  of  this  reversal  was,  that  the  judge 
told  the  jury  that  it  was  their  province  to  determine  whether 
the  facts  and  circumstances  in  evidence  did  or  did  not  establish 
the  want  of  probable  cause,  thus  leaving  the  whole  matter  to 
their  determination,  instead  of  expressing  his  own  opinion  as 
to  the  conclusion  of  law  to  be  drawn  from  the  facts,  as  alleged 
by  the  plaintiff,  should  the  jury  believe  them  to  be  proved. 

Bound  as  we  are  by  this  decision,  we  are  constrained  to  say 
that  the  charge  of  the  presiding  judge  upon  the  last  trial,  was 
just  as  erroneous  as  that  which  led  to  the  reversal  of  our  for- 
mer judgment,  as  from  the  terms  in  which  it  was  expressed,  it 
necessarily  involved  the  submission  to  the  jury  of  the  question 
of  probable  cause,  and  was  not  limited  to  the  facts  upon  which 
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the  question  depended.  He  instructed  the  jury,  that  they  were 
to  consider  and  determine  whether  the  facts  and  circumstances 
known  to  the  defendants  were  reasonable,  grounds  for  their  be- 
lieving that  the  charge  which  they  made  against  the  plaintiff 
was  true,  and  we  are  unable  to  msJae  a  distinction  between  the 
existence  or  non-existence  of  reasonable  grounds  of  belief,  and 
the  existence  or  want  of  a  probable  cause.  There  is  a  difference 
in  the  form  of  expression^  but  none  in  the  meaning,  since  the 
existence  of  reasonable  grounds  for  believing  a  charge  to  be 
true,  is,  in  reality,  nothing  more  than  a  legal  definition  of  a 
probable  cause  for  making  it  In  deciding  that  there  were  no 
reasonable  grounds  of  belief,  a  jury,  of  necessity,  decides  that 
there  was  a  want  of  probable  cause.  The  charge  of  the  judge, 
therefore,  amounted  to  no  more  than  the  definition  which  the 
law  gives  of  probable  cause,  and  permitted  the  jury,  in  the 
exercise  of  their  own  judgment,  to  apply  the  definition  to  the 
facts  of  the  case — ^that  is,  permitted  them  to  determine  whether 
the  facts  which  they  Inight  consider  to  be  proved,  did  or  did  not 
amount  to  a  want  of  probable  cause.  It  was  because  this  ques- 
tion upon  the  first  trial  was  decided  by  the  jury,  and  not  by 
the  judge,  that  our  former  judgment  was  reversed. 

The  judge,  in  the  charge  before  us,  also  submitted  to  the 
jury,  as  a  material  question,  whether  the  defendants  them- 
selves believed  the  charge  against  the  plaintiff  to  be  true  when 
they  preferred  it;  and  it  is  not  impossible,  nor  improbable,  that 
it  was  upon  the  ground  of  the  disbelief  of  the  defendants  Uiat 
the  jury  founded  their  verdict.  We  apprehend,  however,  that 
when  in  an  action  for  a  malicious  prosecution  the  existence  of 
facts  constituting  a  probable  cause  is  admitted  or  established, 
the  presumption  of  law  is,  that  the  defendant  entertained  and 
acted  upon  the  belief  which  the  circumstances  within  his 
knowledge  justified  him  in  holding ;  nor  have  we  found  a  sin- 
gle case  in  which,  under  these  circumstances,  the  question  of 
the  actual  belief  of  the  defendant  has  been  submitted  to  the 
decision  of  the  jury.  We  do  not  say  that  cases  may  not  arise 
in  which  this  submission  of  the  question  might  be  eminently 
proper,  but  we  are  clearly  of  opinion  that  this  can  only  hap- 
pen when  the  presumption  of  law,  to  which  we  have  adverted, 
is  met  and  repelled  by  affirmative  proof  on  the  part  of  the 
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plaintiff.     (Vide  Carpenter  v.  SJidderij  5  Saod.  97,  Nob.  6 
and  6.) 

In  the  present  case,  if  the  defendants  did  not  believe  the 
charge  which  they  made  against  the  plaintiff,  they  were  guilty, 
in  the  affidavits  upon  which  the  charge  was  founded,  of  wilful 
and  deliberate  perjury ;  and,  looking  at  all  the  evidence  in  the 
case,  it  seems  to  us  it  would  be  monstrous  to  say  that  the  jury 
could  be  justified  in  drawing  such  a  conclusion,  and  if  not  war- 
ranted to  draw  the  conclusion,  the  question  involving  it  ought 
not  to  have  been  submitted  to  their  determination. 

Eight  or  ten  of  the  witnesses  examined  on  the  trial  swore 
substantially  to  the  same  facts  as  the  defendants. 

They  were,  all  of  them,  disinterested  and  unimpeached,  and 
it  has  not  been  pretended  that  they  did  not  sincerely  believe 
that  the  facts  to  which  they  swore  had  actually  occurred.  They 
may,  all  of  them,  have  been  mistaken  ;  but  it  appears  to  us, 
that  a  jury  could  no  more  be  justified  in  imputing  to  the  de- 
fendant the  guilt  of  intentional  falsehood,  than  to  the  witnesses 
by  whom  they  were  sustained.  If,  therefore,  the  vei'dict  of  the 
jury,  as  was  asserted  upon  the  argument,  proceeded  upon  this 
supposition,  their  verdict,  even  could  we  admit  that  the  ques- 
tion was  properly  submitted  to  them,  we  are  bound  to  say,  is 
unsustained  by  the  evidence;  and  upon  that  ground  alone, 
were  there  no  other,  ought  to  be  set  aside. 

The  observations  that  have  now  been  made  are  suflGicient  to 
justify  us  in  granting  a  new  trial,  but  they  do  not  cover  all 
the  questions  that  have  been  raised,  and  which,  in  order  that 
this  protracted  litigation  may  be  closed,  it  seems  necessary  to 
determine.  We  have,  therefore,  felt  it'  our  duty  to  examine, 
with  care,  all  the  evidence  that  was  given  upon  the  trial,  and 
we  now  state,  as  the  result  of  the  examination,  our  full  convic- 
tion, not  only  that  the  plaintiff  failed  to  prove,  as  he  was  bound 
to  prove,  the  want  of  a  probable  cause ;  but  that,  confining 
ourselves  to  undisputed  facts,  the  existence  of  a  probable  cause 
was  affirmatively  shown.  He  might,  therefore,  have  been 
rightfully  nonsuited,  or  the  jury  have  been  positively  instructed 
to  find  a  verdict  in  favor  of  the  defendants. 

Tlie  charge  against  the  plaintiff  was,  that  when  examined  as 
a  witness  in  the  suit  in  the  common  pleas,  he  had  falsely  sworn 
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that  he  had  no  interest  in  the  event  of  the  suit ;  and  the  mate- 
rial inquiry  is,  whether  the  defendants  were  justified  in  believ- 
ing that  such  was  the  testimony  that  he  actaallj  gave ;  that  if 
he  gave  this  testimony,  his  subsequent  acts  and  declarations 
justified  them  in  believing  it  to  be  false,  was  in  effect  decided 
by  the  chief  justice  upon  the  trial ;  and,  judging  from  the  opi- 
nion of  Mr.  Justice  Gridley,  with  which  we  have  been  far- 
nished,  was  plainly  meant  to  be  decided  by  the  court  of  ap- 
peals. 

Now  the  truth  of  the  propositibn  seems  to  us  too  manifest  to 
require  an  argument,  that  in  order  to  justify  the  defendants  it 
was  not  necessary  for  them  to  prove  that  the  plaintiflF  had  sworn, 
in  terms,  that  he  had  no  interest  in  the  event  of  the  suit  in 
which  he  was  examined,  or  that  the  question  whether  he  was 
so  interested  or  not,  was  directly  put  to  him.  If  he  was  cross- 
examined  for  the  purpose  of  showing  that  he  had  an  interest 
beyond  that  which  belonged  to  him  as  the  attorney  of  the 
plaintiflT,  and  which  rendered  him  incompetent  as  a  witness ; 
and  if,  when  thus  examined,  he  swore  to  fficts  that,  if  true,  con- 
clusively proved  that  he  had  no  interest  that  could  affect  his 
testimony,  the  existence  of  a  probable  cause  for  the  charge 
subsequently  made  against  him  was,  in  our  judgment,  conclu- 
sively established.  It  was  conclusively  established,  if  he  swore 
in  substance,  although  not  in  words,  that  he  had  no  interest 
that  could  disqualify  him  as  ^  witness. 

Now,  when  we  read,  with  any  attention,  the  testimony  of  his 
own  witnesses,  who  were  present  at  his  examination  in  the 
common  pleas,  it  is  evident  that  the  object  of  his  cross-exami- 
nation, and  the  purport  of  the  testimony  which  he  then  gave, 
were  exactly  such  as  have  been  stated.  By  the  confession  of 
those  witnesses,  he  did  swear  in  substance,  although  not  in 
words,  that  he  had  no  interest  in  the  event  of  the  suit  Those 
witnesses,  Messrs.  Sandford,  McClelland,  and  Bussell,  it  is  true, 
unite  in  saying  that  the  plaintiff  was  not  asked  at  idl  whether 
he  was  interested  in  the  event  of  the  suit,  and  consequently 
could  not  have  replied  as  the  defendants  had  sworn,  that  he 
had  no  such  interest ;  but  they  also  unite  in  saying  that  he  was 
asked  whether  there  was  any  agreement  between  him  and  his 
client  and  that  in  his  reply  he  positively  denied  that  any  such 
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agreement  existed.  We  think  it  cannot  be  doubted  that  the 
object  of  this  question  was  to  ascertain  whether  he  had  any 
interest  beyond  that  which  belonged  to  him  as  the  attorney 
(and  which  the  court  had  already  decided  was  not  safficient  to 
disqualify  him),  that  by  proving  his  incompetency,  would  com- 
pel the  court  to  reject  his  testimony,  since  such  an  interest,  if 
it  existed,  could  only  be  founded  on  or  derived  from  a  positive 
agreement  between  him  and  the  plaintiff  in  the  suit ;  and  it  is 
undeniable  that  the  plaintiff  affirmed,  by  a  necessary  implica- 
tion, that  he  had  no  interest  in  the  event  of  the  suit,  by  deny- 
ing the  existence  of  any  agreement  from  which  the  interest 
could  have  been  derived. 

Nor  is  this  all :  that  such  was  tmderstood  at  the  time  to  be 
the  object  of  the  question,  and  such  the  effect  of  the  reply,  is 
distinctly  stated  by  the  witness,  Bussell,  who  says  that  the 
question  was  asked,  "  to  find  out  whether  the  verdict  was  to  go 
to  the  plaintiff  or  the  lawyer,"  and  that  he  understood  from 
the  reply  that  it  was  to  go  to  the  plaintiff,  Bradley,,  alone.  The 
witness,  therefore,  understood  the  plaintiff  as  swearing  that  he 
would  have  no  interest  in  the  verdict  he  was  endeavoring  to 
obtain ;  and  this,  under  the  circumstances,  was  precisely  equiva- 
lent to  saying  that  he  had  then  no  interest  in  the  event  of  the 
suit. 

Let  us  now  suppose  that  the  defendants,  in  the  affidavits 
which  they  laid  before  the  police  magistrate,  had  stated  the 
testimony  of  the  plaintiff  exactly  as  it  has  been  stated  by  the 
witnesses  we  have  named,  and,  in  order  to  prove  the  testimony 
to  be  false,  had  then  produced  the  letter  which  he  addressed  to 
the  defendant.  Smith,  on  the  day  immediately  following  the 
verdict,  and  in  which,  by  force  of  a  power  of  attorney  from 
his  client — a  document  which,  if  it  existed  at  all,  must  have 
been  in  his  possession  when  he  gave  his  testimony — ^he  claimed 
an  exclusive  title  to  demand  payment  of  the  judgment,  and  in 
truth,  by  stating  the  power  to  be  irrevocable,  claimed  to  be  its 
exclusive  owner,  could  it  then  have  entered  into  the  mind  of 
any  one  to  imagine  that  the  present  action  could  be  main- 
tained? Is  it  not  plain  that  tlie  plaintiff,  under  these  circum- 
stances, so  far  from  having  a  right  td  say  that  there  was  no 
probable  cause  for  the  charge  of  perjury,  could  only  have 
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eseaped  from  the  impntation,  by  showing  that  the  testimony 
which  he  gave  was  true^  and  the  assertions  in  his  letter  wholly 
false.  That  the  defendants  believed  these  assertions  in  prefer- 
ence to  his  testimony,  certainly  afforded  to  him  no  just  cause 
of  complaint,  since  the  letter  was  evidendy  written  with  the 
intent  diat  the  defendants,  Smith  and  Eeteltas,  should  believe 
its  contents  to  be  true,  and  in  the  expectation  that  this  belief 
would  influence  their  conduct  And  we  assent  entirely  to  the 
position  of  Mr.  Justice  Washington,  that  when  it  appears,  in  an 
action  for  a  malicious  prosecution,  that  the  plaintiff,  by  his  own 
folly  or  fraud,  exposed  himself  to  a  well  grounded  suspicion  of 
guilt,  this  alone  is  sufficient  evidence  of  probable  cause.  (  WU- 
marth  v.  Mauntfordy  4  Wash.  C.  C.  K.,  p.  82.) 

The  case,  as  it  now  stands,  in  our  judgment,  rests  sul)stan- 
tially  npon  the  same  grounds,  and  is  governed  exactly  by  the 
same  considerations,  as  if  the  affidavits  of  the  defendants  had 
been  made  in  the  form  that  has  been  stated ;  for  the  supposition 
that  the  defendants  could  only  meet  the  allegation  of  a  want 
of  probable  cause,  by  diowing  that  the  plaintiff,  when  examined 
in  the  Common  Pleas,  had  sworn  in  express  words,  that  he  had 
no  interest  in  the  event  of  the  suit,  we  cannot  at  all  hesitate  to 
reject  We  have  already  said  that  the  existence  of  a  probable 
cause  was  established,  by  showing  that  the  intent  and  the  result 
of  his  testimony  was  to  convince  the  court  asd  jury  &at  he 
had  no  interest;  in  the  event  of  the  suit  that  could  lead  to  the 
rejection  of  his  evidence ;  and  this,  we  have  seen,  his  own  wit- 
nesses have  proved. 

Finally,  had  the  true  and  sole  issue  been,  whether  the  testi- 
mony of  the  plaintiff  was  given  in  the  very  words  that  are 
found  in  the  affidavits  of  the  defendants,  we  should  still  have 
felt  it  our  duty  to  set  aside  the  verdict  that  was  rendered. 

There  is  a  great  preponderance  of  unimpeached  and  un- 
suspected testimony,  that  the  language  of  the  plaintiff  was 
exactly  such  as  the  defendants  represented,  and  such  are  the 
doubts  necessarily  arising  upon  the  whole  evidence,  that  even 
had  the  question  been  such,  as  we  have  supposed,  the  presiding 
judge,  in  our  opinion,  would  have  been  fully  justified  in  tell- 
ing the  jury  that  the  plaintiff  had  failed  to  establish,  by  the 
necessary  prool^  the  want  of  a  probable  cause»  and  that  iibe 
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defendants  were  consequentlj  entitled  to  the  verdict.  Since 
the  great  leading  case  of  Johnstone  v.  Sutton  (Term.  R.  544), 
the  law  is  settled,  that  the  essential  ground,  in  the  langaage 
of  Lord  Mansfield,  of  the  action  for  a  malicious  prosecution,  is 
the  want  of  probable  cause,  and  that,  in  all  cases,  this  must  be 
substantially  and  expressly  proved.  It  follows  that  when  the 
evidence  is  doubtful,  it  is  in  favor  of  the  defendant  that  the 
doubt  must  be  determined. 

It  is  not  to  be  understood  that  in  granting  a  new  trial,  we 
mean  to  express  any  approbation  of  the  conduct  of  the  defen- 
dants, and  more  especially  of  the  defendant,  Smith.  The  jury 
may  well  have  thought  that  in  persisting,  as  he  did,  in  the  pro- 
secution of  the  plaintiff,  he  was  actuated  not  at  all  by  a  sense 
of  public  duty,  but  solely  by  motives  of  private  revenge.  Had 
the  sole  question  been,  whether  the  imputation  of  express 
malice  was  justified  by  the  evidence,  we  could  not  have  dis- 
turbed the  verdict  that  was  given.  It  is  true,  that  from  the 
entire  want  of  probable  cause,  malice  may  be  inferred,  but  the 
converse  of  the  proposition  is  by  no  means  true,  that  where 
express  malice  is  proved,  the  want  of  probable  cause  may  be 
implied.  Still  less  is  it  true,  that  damages  may  be  given  to 
punish  the  malice,  even  when  the  existence  of  probable  cause 
is  fully  established.  It  is  into  this  error,  however,  that  the  jury 
appears  to  have  fallen. 

Verdict  set  aside,  and  a  new  trial  ordered,  with  costs  to 
abide  the  event. 


EjETLAim  V.  WAiinsEB  and  othen. 

The  oertificaie  of  a  notary  at  New  Orleans  relatiye  to  the  dismand  of  payment 
and  notice  of  dishonor  of  a  promissory  note  payable  in  that  city,  althoogh 
legal  proof  of  the  facts  by  a  statute  of  Lonisiana,  cannot  be  read  in  evidence 
in  the  courts  of  this  state. 

Although  in  many  cases  a  foreign  law  must  be  followed,  as  a  rule  of  final  deci- 
sion, there  are  none  in  which  it  can  be  permitted  to  set  aside  our  own  rules  of 
evidence. 

It  tt  only  in  reUtion  to  foreign  bills  of  exchange  that  the  protest  of  a  foreiga 
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notary  can  be  r«ad  in  evidence,  and  a  promifleory  note  is  net  coQTerted  into  a 
bill  of  exchange  by  being  made  payable  in  a  foreign  place. 
The  provisions  of  our  own  statute  upon  this  subject  apply  only  to  protests  made 

within  this  state  by  our  own  notaries. 
Verdict  set  aside.     New  trial  ordered. 
(Before  Dud,  Paivi,  and  Ekmr,  J.J.) 
Hay  17;  June  26,1858. 

This  was  an  action  by  the  plaintiff  as  endorsee  against  the 
defendants  as  first  and  second  endoraers  of  two  promissory  notes 
made  by  McOonnell  &  Brothers,  and  payable  12  mouths  after 
date  to  the  order  of  Wanzer,  Minor  &  Co.,  at  the  office  of 
Kitsh.  McConnell,  Esq.,  in  New  Orleans. 

The  defendants,  in  their  answer,  denied  that  the  notes  had 
been  duly  presented  for  payment  or  duly  protested,  and  also 
set  up  new  matter  as  a  defence  which  it  is  unnecessary  to 
notice,  as  it  was  abandoned  on  the  trial. 

This  cause  came  on  to  be  tried,  in  its  order,  on  the  twenty- 
seventh  day  of  January,  one  thousand  eight  hundred  and  fifty- 
three,  before  his  Honor  Justice  Campbell,  and  a  jury  duly 
empanneled;  and  tlie  plaintiff,  to  maintain  the  issue  on  his 
part,  read  in  evidence  from  the  Statutes  of  Louisiana,  vol.  1st, 
page  93,  a  Statute  of  Louisiana,  entitled  an  Act  concerning 
Protests  of  Bills  of  Exchange  and  Promissory  Notes,  and  Notices 
to  be  given  to  Drawers  and  Endor^rs,  in  the  following  words : 

"  Be  it  enacted  by  the  Senate  and  House  of  Representatives 
of  the  State  of  Louisiana,  in  General  Assembly  convened : 
That  the  notaries  and  parish  judges  shall  keep  a  separate  book, 
in  which  they  shall  transcribe  and  record,  by  order  of  date,  all 
the  protests  by  them  made,  with  mention  of  the  notices  which 
they  shall  have  given  of  the  same  to  the  drawers  or  endorsers 
thereof,  together  with  the  names  of  the  said  drawers  or  endorsers, 
the  date  of  the  said  notices,  and  the  manner  in  which  they 
were  served  or  forwarded  to  the  said  drawers  or  endorsers; 
which  declaration,  duly  recorded  under  the  signature  of  the 
said  notary  public  or  parish,  judge,  and  two  witnesses,  shall  be 
considered  and  received,  in  all  courts  of  this  State,  as  a  legal 
proof  of  the  said  notices.  All  notaries,  or  persons  acting  as 
such,  are  authorized,  in  their  protests  of  bills  of  exchange,  pro- 
missory notes,  or  orders  for  the  payment  of  money,  to  xxiake 
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mention  of  the  demand  made  upon  the  drawer^  acceptor,  or 
person  on  whom  such  order  or  bill  of  exchange  is  drawn  or 
given,  and  of  the  manner  and  circumstances  of  such  demand, 
and  bj  certificate  added  to  such  protest,  to  state  the  manner  in 
which  any  notices  of  protest  to  drawers,  endorsers,  or  other 
persons  interested,  were  served  or  forwarded ;  and  whenever 
they  shall  have  so  done,  a  certified  copy  of  such  protest  and 
certificate  shall  be  evidence  of  all  matters  therein  stated. 

"  Whenever  such  drawer,  acceptor,  endorser  or  others,  shall 
not  reside  in  the  town  or  city  where  protest  shall  be  made, 
then,  and  in  such  case,  it  shall  be  the  duty  of  such  notaries,  or 
others  acting  as  such,  to  put  into  the  nearest  post-office  where 
a  protest  is  made,  a  notice  of  such  protest  to  such  drawer, 
acceptor,  endorser  or  others,  addressed  to  them  at  their  domicil, 
or  usual  place  of  residence."  Plaintiff's  counsel  further  read 
in  evidence  from  volume  1st,  page  61,  of  "Reports  of  Cases 
argued  and  determined  in  the  Supreme  Court  of  Louisiana,"  by 
Merritt  M.  Robinson. 

The  plaintiff's  counsel  then  read  in  evidence  the  notes,  and 
two  certificates  of  protests  of  the  said  notes. 

Which  evidence  was  objected  to,  as  inadmissible,  on  the 
ground  that  they  purported  to  be  certificates  of  a  foreign  nota- 
ry, and  were  witiiout  authentication,  and  insufficient  as  proof  of 
either  presentment^  protest,  or  notice  of  protest  of  said  notes. 

The  Court  overruled  the  objections  and  admitted  the,  evi- 
dence as  follows : — 

«  $677  ,V.  "  New  York,  April  5, 1851. 

**  Twelve  months  after  date,  we  promise  to  pay  to  the  order 
of  Wanzer,  Minor  &  Co.,  five  hundred  and  seventy-seven  ^\\ 
dollars,  value  received,  payable  at  the  office  of  Richd.  McCon- 
nell,  New  Orleans,  La. 

"  McCoNHELL  &  BbO., 

"  Memphis,  Terni. 
endobsed: 
**  Pay  Brown,  Johnston  &  Co.,  or  order. 

"  Wanzeb,  Minor  &  Co.,  New  York. 
"  Cromwell,  TTatght  &  Co.,  New  York. 
"  Brown,  JohnstoK  &  Co.'^ 
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"  United  States  of  Anwrica^  State  of  Louisiana  : 

"  By  this  public  instrument  of  protest  be  it  known,  that  on 
this  eighth  day  of  April,  in  the  year  one  thousand  eight  hun- 
dred and  fifty-two,  at  the  request  of  Messrs.  Brown,  Johnston 
&  Co.,  holders  of  the  original  note  whereof  a  true  copy  is  on 
the  reverse  hereof  written,  I,  John  Claiborne,  a  notary  public 
in  and  for  the  city  and  parish  of  New  Orleans,  State  of  Louisi- 
ana aforesaid,  duly  commissioned  and  sworn,  after  inquiry  of 
several  persons  in  this  city,  for  the  oflBce  of  Richard  McConnell, 
learned  that  Thomas  H.  Jackson,  of  this  city,  was  his  agent 
here,  and  upon  repairing  to  his  store  to  demand  payment  of 
said  note,  I  was  by  him  informed  that  he  knew  that  Mr.  McCon- 
nell was  now  in  the  State  of  Mississippi,  and  had  no  office  in 
this  city,  and  that  although  he  had  occasionally  remitted  to  said 
Jackson  funds  for  the  payment  of  debts,  he  had  not  remitted 
any  for  the  payment  of  said  note. 

"  Whereupon  I,  the  said  Notary,  at  the  request  aforesaid,  did 
protest,  and  by  these  presents  do  publicly  and  solemnly  protest 
as  well  against  the  drawer  or  maker  of  the  said  note  as  against 
all  others  whom  it  doth  or  may  concern,  for  a^  exchange,  re- 
exchange,  damages,  costs,  charges  and  interest,  suffered  or  to 
be  suffered  for  want  of  payment  of  the  said  note. 

"  Thus  done  and  protested  in  the  presence  of  Edmond  Florian 
Mains  and  James  Claiborne^  witnesses.  Original  signed,  E. 
Florian  Mains,  James  Claiborne,  John  Claiborne,  Not.  Pub. 

"  In  testimony  whereof  I  grant  these  presents  under  my  sig^ 
nature  and  the  impress  of  my  seal  of  office,  at  the  city  of  New 
Orleans,  on  the  day  and  year  first  above  written. 

[l,  s.]  "  John  Claiborne, 

"  JSTotary  P'MioP 

"  New  York,  April  6, 1851. 
"$577  AV 

"Twelve  months  after  date  we  promise  to  pay  to  the  order  of 
Wanzer,  Minor  &  Co.,  five  hundred  and  seventy-seven  ^^-^  dol- 
lars, value  received.  Payable  at  the  office  of  Richard  McCon- 
nell, New  Orleans,  La. 

<<  McCoNNEix  &  Bbo. 
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xndobsed:  ' 

"  Pay  Brown,  Johnston  &  Co.,  or  order. 

**  Wanzee,  MmoB  &  Co.,  Nbw  York. 
"  Cbomwell,  Haight  &  Co.,  New  Yobk. 
"  Bbown,  Johnston  &  Co." 

"  L  the  undersigned  Notary,  do  hereby  certify  that  the  par- 
ties to  the  note,  whereof  a  true  copy  is  embodied  in  the  accom- 
panying act  of  protest,  have  been  duly  notified  of  the  protest 
thereof  by  letters  to  them,  by  me  written  and  addressed,  dated 
on  the  day  of  said  protest,  and  served  on  them  respectively  this 
day,  in  the  manner  following,  viz : 

"A  notice  to  McConnell  &  Bro.  was  directed  to  them  at 
Memphis,  Tennessee,  and  the  notices  to  Wanzer,  Minor  &  Co., 
and  to  Cromwell,  Haight  &  Co.,  were  directed  to  them  respec- 
tively at  New  York,  and  on  the  day  of  the  above  protest  I  did 
deposit  the  same  in  the  Post-office  in  this  city. 

"  In  faith  whereof  I  hereunto  sign  my  name,  together  with 
Edmond  Florian  Malus  and  John  Claiborne,  witnesses  at  New 
Orleans,  this  eighth  day  of  April,  eighteen  hundred  and  fifty- 
two.  Original  signed  James  Claiborne,  £.  Florian  Malus,  John 
Claiborne,  Notary  Public. 

^^  State  of  Louisiana^  CHy  of  New  Orleans: 

"I,  John  Claiborne,  a  Notary  Public  duly  commissioned 
and  sworn  in  and  for  the  parish  of  New  Orleans,  State  of 
Louisiana,  do  certify  the  foregoing  to  be  a  true  copy  of  the 
original  certificate  of  notice  extant  in  my  current  notarial 
register. 

^^  Witness  my  hand  and  official  seal  at  New  Orleans,  this 
eighteenth  day  of  August,  A.  D.  1852. 

[l.  s.]  "  John  Claibobnb, 

'' Notary  PiAlicy 

The  protest  and  certificate  relative  to  the  second  note  were 
also  read  in  evidence,  and  were  substantially  of  the  same  im- 
port 
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The  judge  directed  the  jury  to  find  a  verdict  for  the  plaintiff 
for  $832.22,  the  amount  due  itpon  the  notes,  subject  to  the 
opinion  of  the  court  upon  a^ase  to  be  heard,  in  the  first  instance, 
at  the  General  Term. 

A.  C.  Bradley^  for  the  plaintiff,  now  moved  for  judgment 
upon  the  verdict,  and  insisted  that  the  evidence  objected  to 
was  properly  received.  1.  The  certificates  were  in  strict  con- 
formitj'  to  the  laws  of  Louisiana,  where  the  notes  were  payable. 
2.  Courts  always  and  everywhere  take  judicial  notice  of  the 
appointment  and  signature  of  Notaries  Public.  {Shanklin  v. 
Cooper^  8  Blackford  41 ;  Bryden  v.  Taylor,  2  H.  &  J.  396 ; 
Philip  V.  Flintj  8  Mill  Lou.  E.  149,  &c. ;  Caune  v.  Sagory^  4 
Martin  Lou.  R.  81 ;  Holiday  v.  McDougaU^  20  Wend.  81 ;  3 
Cow.  &  Hill,  1852.)  3.  It  was  part  of  the  duties  of  notaries 
public  in  Louisiana,  to  demand  payment  and  to  give  notice  of 
non-payment  as  well  of  promissory  notes,  as  of  bills  of  exchange. 

Wm.  D.  Boothj  for  the  defendants,  insisted  that  the  verdict 
ought  to  be  set  aside,  and  argued  as  follows. 

L  The  certificates  of  protest  were  improperly  admitted  in 
evidence.  They  purported  to  be  the  certificates  of  a  notary  of 
Louisiana,  and,  1.  If  regarded  as  the  certificates  of  a  foreign 
notary,  should  have  been  under  a  common  law  seal,  to  make 
them  evidence  of  themselves.  2.  If  regarded  as  protests  of  in- 
land bills;  they*  should  have  been  authenticated,  or  some  proof 
given  that  the  person  making  them  was  a  notary. 

n.  If  properly  admitted,  the  certificates  of  protest  are  insuf- 
ficient evidence  of  eitheV  the  presentment,  protest,  or  notice  of 
protest,  of  the  notes.  The  answer  of  the  defendants  denies  any 
knowledge  of  either,  and  is  under  oath.  1.  A  notarial  certifi- 
cate is  not  evidence  out  of  the  State  {Duiohesa  Cotmty  Bank  v. 
Ihbot8onj  6  Denio,  110).  2.  The  act  making  notarial  certifi- 
cates proof  of  notice,  applies  to  none  other  than  notaries  of  this 
State  {Barik  of  Rochester  v.  Gray^  2  Hill,  227).  3.  It  might 
be  otherwise  after  the  death  of  the  notary ;  but  not  while  the 
notary  is  living  (5  Johns.  375 ;  20  Johns.  168 ;  5  Har.  & 
Johns.  489).    4.  A  protest  of  an  inland  bill  or  note,  is  no  evi- 
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dence  of  demand  or  notice,  by  itself ;  it  must  be  proved,  as  if 
no  protest  had  been  made  {Oam/mmgs  v.  Fisher^  Anth.  K.  P. 
1  ;  Union  Bank  v.  Hyde^  6  Wheat.  572  ;  NielidB  v.  TFeJJ,  8 
Wheat.  326,  7  Barr.  433). 

III.  The  notes  on  which  this  action  is  brought,  are  "  inland 
bills,"  and  evidence  of  their  alleged  presentment  and  protest, 
and  notice  to  endorsers,  should  have  been  given  as  such.  1. 
The  law  merchant  that  permits  the  protest  of  a  notary  made 
abroad,  and  under  seal,  to  prove  itself,  is  not  applicable  in  this 
case  (Chitty  on  Bills,  643;  2  Bam.  <fe  Aid.  696 ;  4  Camp.  129; 
6  Johns.  175). 

rV".  The  certificates  are  themselves  defective,  in  that  they 
fail  to  show  a  due  presentment  of  the  notes  for  payment,  or 
that  the  notary  presented  them  on  making  demand  for  pay- 
ment {Mumm  v.  Lake^  4  How.  U.  S.  K.  262). 

By  the  Coubt.  Emmet,  J. — ^Tlie  statute  of  Louisiana,  by 
its  terms,  makes  the  certificate  of  the  notary  legal  proof  of  the 
facts  which  it  embraces,  only  in  the  courts  of  that  State,  and 
were  its  provisions  not  thus  limited,  so  far  from  being  under 
any  obligation  to  obey,  we  should  be  bound  to  disregard  them. 
There  are  many  cases  in  wliich  a  foreign  law  must  be  followed 
as  a  rule  of  decision  upon  the  rights  of  the  parties,  but  none  in 
which  it  can  be  permitted  to  control  and  supei'sede  our  own 
rules  of  evidence. 

Setting  aside  the  statute,  then,  we  are  clearly  of  opinion, 
that  the  protests  and  certificates  of  the  notary  at  New  Orleans 
were  not  evidence,  either  at  common  law  or  under  our  own 
statute. 

The  law  is  settled,  that  it  is  only  in  relation  to  foreign  bills 
of  exchange,  that  the  protest  of  a  foreign  notary  can  be  ad- 
mitted in  evidence,  and  the  notes  now  in  prosecution  are  cer- 
tainly not  bills  of  exchange.  Itisti-ue  that  promissory  notes 
payable  in  another  state  or  country,  may,  for  remittance, 
answer  the  purpose  of  bills  of  exchange ;  but  this  circumstance 
is  no  more  sufficient  to  convert  them  into  bills  of  exchange 
than  were  they  bonds  under  seal  containing  the  same  provision 
as  to  the  place  of  payment 

As  to  our  own  statute  it  has  no  application.    As  we  under* 
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stand  its  provisions,  it  is  only  to  protests  made  within  this 
State,  and  by  our  own  notaries,  that  they  can  be  applied. 

We  shall  give  no  opinion  npon  the  question,  whether  if  the 
protests  and  certificates  could  be  properly  read  in  evidence, 
the  facts  set  forth  would  be  sufficient  to  charge  the  defendants 
as  endorsers.  The  notary  must  now  be  examined  as  a  witness, 
and  it  is  upon  his  testimony,  when  so  examined,  that  the  case 
must  ultimately  turn. 

The  verdict  is  set  aside,  and  there  must  be  a  new  trial,  with 
costs  to  abide  the  event. 


Benabd  and  others  v.  Sampson  and  another. 

J.  O^  an  a^nt  of  the  defendants,  on  the  2d  of  April,  1847,  addressed  a  letter  to 
the  plaintiflfs  in  which  he  stated  that  "he  had  chartered  on  their  aeconnt  the 
A  1  ship  Sarah  for  a  voyage  from  Baltimore  to  Havre.'*  The  letter  set  forth 
in  detail  the  terms  of  the  contract  and  concluded  vith  these  words :  "  The  ship 
to  proceed  from  the  port  where  she  now  is  to  Baltimore  without  delay.''  It 
was  known  to  the  parties  that  she  was  then  in  the  port  of  Boston.  On  the  5th 
of  April  the  plaintiff  and  defendants  executed  a  charter-party  in  due  form, 
which  stated  that  the  ship  was  then  lying  in  the  port  of  Boeton,  but  contained 
no  stipulation  as  to  the  time  within  which  she  was  to  proceed  from  that  port 
to  Baltimore.  The  action  was  upon  the  agreement  in  the  letter,  and  the 
breaches  alleged  were  that  the  ship  was  not  A  1,  and  did  not  proceed  without 
delay  from  Boston  to  Baltimore. 

Meldt  that  the  charter-party,  although  not  by  express  words,  yet  by  intendment 
of  law,  covered  the  voyage  from  Boston  to  Baltimore,  as  well  as  from  Baltimore 
to  Havre,  and  bound  the  defendants  to  commence  that  voyage  within  a  reason- 
able time. 

Ifeid  therefore,  that  the  agreement  in  the  letter  was  merged  in  the  charter-party, 
and  that  parole  evidence  to  vary  the  legal  construction  of  the  latter  was  inad- 
missible. 

Upon  these  grounds,  judgment  dismissing  complaint  affirmed  with  costs. 
(Before  Duxa,  Paikx,  and  Eminr,  J.J.) 
May  24^  26;  June  2. 

Affsal  by  plaintiffs  from  a  judgment  at  Special  Term,  dis- 
missing the  complaint 
The  action  was  brought  to  recover  damages  for  the  breach  of 
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a  special  agreement,  relative  to  the  chartering  of  the«hip  Sarah 
on  a  voyage  from  Baltimore  to  Havre. 

The  complaint  averred  that  the  defendants  being  in  the 
possession,  or  having  the  control  of  the  ship,  or  vessel,  called  *  i 

the  Sarah,  then  lying  in  the  port  of  Boston,  employed  one  John  \ 

Ogden,  of  the  city  of  New  York,  as  their  agent  or  broker,  to 
effect  a  charter  of  the  said  vessel  from  some  port  of  the  U.S. 
upon  some  foreign  or  other  voyage.  That  Ogden,  as  such  agent, 
applied  to  the  firm  of  Renard  &  Co.  of  New  York  (the  plain- 
tiffs in  the  suit)  to  charter  the  said  vessel,  and  on  the  2d  day 
of  April,  1849,  concluded  an  agreement  with  them,  the  terms 
of  which  are  contained  in  a  letter  which  on  that  day  he  wrote 
and  delivered  to  them.    The  letter  is  as  follows : 

«  New  York,  April  2d,  1847. 
'^Messbs.  Eenabd  &  Co., 
"  Gent. — ^I  have  chartered  for  your  account  the  A  1  ship 
Sarah,  for  a  voyage  from  Baltimore  to  Havre— cargo  to  con- 
sist of  one-half  flour  and  one  half  wheat,  with  the  privilege  of 
sacks ;'  wheat  at  sixty  pounds  to  the  bushel,  and  rye  fifky-six 
pounds — freight  at  one  dollar  and  seventy-five  cents  per  bbl., 
and  grain  at  forty-seven  cents  per  bushel,  with  five  per  cent, 
primage — ^the  vessel  to  go  consigned  to  your  friends  in  Havre, 
with  the  usual  commissions — ^twenty  lay  days  to  be  allowed  in 
Baltimore  for  loading;  should  any  alteration  be  required  in 
Baltimore,  in  altering  the  quantity  of  grain  or  flour,  to  be 
arranged  between  the  captain  and  your  friends — freight  to  be 
paid  at  the  rate  of  five  francs  and  twenty-five  centimes  to  the 
dollar— r-the  ship  to  proceed  from  the  port  where  she  now  is,  to 
Baltimore  without  delay. 

"Your  ob't  servt, 

"John  Oodkn." 

The  complaint  set  forth  as  breaches  of  this  agreement  that  the 
vessel  at  the  time  of  the  agreement  was  not  of  the  class  called 
A,  No.  1,  but  that  great  repairs  and  changes  were  necessary 
to  make  her  such,  and  that  the  said  vessel  did  not  proceed  from 
Boston  to  Baltimore  until  or  about  the  21st  day  of  the  same 
month  of  April,  and  therefore  did  not  so  proceed  without  delay 
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within  the  meaning  of  the  contract;  and  averred  that  hj 
reason  of  these  breaches  the  plaintiffs  had  sustained  great  loss 
and  damages  amounting  to  $20,000,  for  which  sum  judgment 
was  demanded. 

The  defendants,  in  their  answer,  admitted  that  on  the  2d  of 
April,  1847,  their  agent,  Ogden,  communicated  with  them  in 
Boston  by  telegraph  respectii^g  the  terms  of  chartering  the 
said  vessel,  and  that  they,  the  defendants,  on  the  same  day  com- 
municated back  with  the  said  Ogden  expressing  their  assent  to, 
and  directing  him  to  close  on,  the  terms  proposed  ;  but  they 
denied  that  the  agreement  was  closed  on  that  day,  or  that  there 
was  any  verbal  and  binding  agreement  whatever  until  the  5th 
day  of  April,  1847,  when  a  contract  of  affreightment  or  charter- 
party  was  made  and  executed  by  Benard  &  Co.  and  the  defen- 
dants bearing  date  the  2d  of  April,  1847,  in  the  words  and 
figures  following : 

"This  charter-party,  made  and  concluded  upon  in  the  City 
of  New  York,  the  2d  day  of  April,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  forty-seven,  between  Messrs. 
Sampson  and  Tappan,  of  Boston,  agents  for  the  owners  of  the 

ship  Sarah,  of  the  burden  of tons  or  thereabouts,  register 

measurement,  now  lying  in  the  harbor  of  Boston,  of  the  first, 
and  Messrs.  Eenard  &  Co.,  of  New  York,  of  the  second  part: 
Witnesseth,  that  the  said  party  of  the  first  part  agrees  on  the 
freighting  and  chartering  of  the  whole  of  die  said  vessel  (with 
th^  exception  of  the  deck-cabin,  and  necessary  room  for  the 
crew  and  storage  of  the  provisions,  sails  and  cables),  or  sufficient 
room  for  the  cargo  hereinafter  mentioned,  unto  said  party  of 
second  part,  for  a  voyage  from  Baltimore  to  ELavre,  in  France, 
on  the  terms  following : 

"  The  said  vessel  shall  be  tight,  staunch,  strong,  and  every 
way  fitted  for  such  a  voyage,  and  receive  on  board  during  the 
aforesaid  voyage  the  merchandise  hereinafter  mentioned ;  and 
no  goods  or  merchandise  shall  be  laden  on  board  otherwise 
than  from  the  said  party  of  the  second  part  or  agent.  The  said 
party  of  the  second  part  doth  engage  to  provide  and  furnish  to 
the  said  vessel,  at  Baltimore,  a  full  cargo  of  flour  and  grain, 
one-half  to  be  flour,  and  the  balance  to  be  wheat  and  rye  in 
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sacks,  not  to  exceed  three  thousand  bushels  of  rye,  and  to  pay 
to  said  party  of  the  first  part  or  agent,  for  the  use  of  said  vessel 
daring  the  voyage  aforesaid,  one  dollar  and  seventy-five  cents 
per  barrel  for  flour,  and  forty-seven  cents  per  bushel  of  60  lbs. 
of  wheat  and  rye,  with  fiv«  per  cent,  primage,  payable  on  the 
discharge  of  the  cargo,  at  the  rate  of  five  and  a  quarter  francs 
to  the  dollar.  It  is  agreed  that  the  lay-days,  for  loading  and 
discharging,  shall  be  as  follows :  Commencing  from  the  time 
the  captain  reports  himself  ready  to  receive  or  discharge  cargo, 
twenty  days  at  Baltimore,  for  loading ;  to  discharge  with  dis- 
patch ;  and  that  for  each  and  every  day's  detention  by  default 
of  said  party  of  second  part  or  agent,  eighty-five  silver  dollars 
per  day,  day  by  day,  shall  be  paid  by  said  party  of  second  part 
or  agent,  to  said  party  of  the  first  part  or  agent ;  the  cargo  or 
cargoes  to  be  received  and  delivered  within  reach  of  the  vessel's 
tackles,  at  the  ports  of  loading  and  discharging. 

"The  vessel  to  be  addressed  to  the  charterers'  friends  at 
Havre,  subject  to  the  usual  commission. 

"  To  the  true  and  faithful  performance  of  all  and  every  of 
the  foregoing  agreements,  we,  the  said  parties,  do  hereby  bind 
ourselves,  our  heirs,  executors,  administrators  and  assigns,  each 
to  the  others,  in  the  penal  sum  of  eleven  thousand  dollars. 
"  In  witness,  &c. 
(Signed)  "  Sampson  &  Tappan, 

«  Renard  &  Co.," 

and  the  defendants  insisted  that  by  the  execution  of  tliis 
charter-party  all  previous  agreements,  negotiations  and  pro- 
posals in  relation  to  the  chartering  of  the  vessel,  became  of  no 
effect,  and  that  from  that  time  the  charter-party  became  and 
was  the  only  existing  and  valid  agreement  between  the  parties 
in  relation  thereto. 

The  plaintiffs  in  their  reply  admitted  the  execution  of  the  char- 
ter-party, but  denied  that  by  its  execution  all  previous  agree- 
ments, negotiations,  and  proposals  in  relation  to  tlie  chartering 
of  the  vessel,  became  void,  and  the  charter-party  the  only  valid 
and  existing  agreement  between  the  parties ;  and  on  the  contrary 
the  defendants  averred  that  the  charter-party  embraced  only  so 
much  of  the  previous  agreement  as  concerned  the  vessel  after 
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she  should  arrive  at  Baltimore,  leaving  the  stipulation — ^in  the 
letter  of  Ogden — ^that  the  vessel  should  proceed  to  Balti- 
more witliout  delay,  in  full  force. 

The  pleadings,  which  are  voluminous,  contain  various  other 
allegations  and  denials,  but  none  that  have  any  relation  to  the 
real  merits,  or  any  bearing  upon  the  questions  argued  and  de- 
cided. 

The  cause  came  on  for  trial  before  the  Chief  Justice  and  a 
jury,  in  May,  1852,  and  after  the  counsel  for  the  plaintiffs  had 
opened  the  case  to  the  jury,  the  counsel  for  the  defendants 
moved  upon  the  pleadings  that  the  complaint  should  be  dismiss- 
ed. The  Chief  Justice  granted  the  motion,  and  the  counsel 
for  the  plaintiffs  excepted  to  his  decision. 

The  case  made  upon  this  exception  was  first  heard  at  Special 
Term,  when  a  new  trial  was  denied  and  judgment  entered  for 
the  defendants.  It  was  now  heard  upon  an  appeal  from  this 
judgment. 

K  B.  OuMing^  for  plaintiffs,  argued  for  a  reversal  of  the 
judgment,  and  insisted  that 

L  The  agreement  that  the  ship  Sarah  should  proceed  from 
Boston,  where  she  then  was,  to  Baltimore  without  delay,  was 
upon  sufKcient  consideration,  and  was  in  other  respects  a  bind- , 
ing  and  valid  obligation. 

IL  The  inducement  for  agreeing  to  charter  the  ship  for  a 
voyage  to  commence  at  Baltimore,  was  the  representation  that, 
aldiough  she  was  then  in  Boston,  she  was  ^^  all  ready  for  sea," 
and  would  sail  and  proceed  thence  without  delay ;  and  conse- 
quently the  plaintiffs  had  the  right  to  expect,  and  did  expect, 
that  she  would  be  in  Baltimore  within  the  time  of  an  ordinary 
passage,  and  but  for  the  representation  and  the  agreement  that 
she  was  then  in  a  condition  to  proceed,  and  would  without  de- 
lay proceed  from  Boston,  the  charter  from  Baltimore  would  not 
have  been  entered  into.  The  plaintiffs  acted  upon  this  arrange- 
ment, and  purchased  and  stored  cargo  in  anticipation  of  the 
early  arrival  of  the  vessel  in  Baltimore.  In  fact,  the  ship  was 
not  **  all  ready  for  sea,"  and,  on  the  contrary,  she  required 
great  repau^,  so  that  she  was  detained  in  Boston  for  upwards  of 

D.— IL  19 
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18  days,  and  bj  reason  of  this  delay  the  plaintiff  suffered 
thereby  great  loss  in  storage  and  expenses  on  parts  of  the  cargo 
bought,  and  in  the  price  they  were  obliged  to  pay  for  the  resi- 
due, and  in  the  loss  of  a  market. 

in.  The  charter-party,  dated  in  April,  184:7,  (not  under  seal) 
embraced  and  covered  the  voyage  from  Baltimore  to  Havre 
only,  and  did  not  merge  or  extinguish  the  pre-existing  contract 
for  the  immediate  dispatch  of  the  vessel  from  Boston  to  Balti- 
more. The  contract  that  the  ship  was  all  ready  for  sea,  and 
should  proceed  from  Boston  to  Baltimore  without  delay,  was 
not  discharged  or  released  or  otherwise  rendered  ineffectual  by 
the  contract  for  the  voyage  from  Baltimore  to  Havre.  That 
was  a  distinct,  separate  and  independent  contract  for  a  service 
to  commence  when  the  agreement  to  proceed  without  delay 
from  Boston  to  Baltimore  had  ended.  The  agreement  to  sail 
from  Boston  without"  deli^y  was  for  something  to  be  done  ante- 
rior to  the  service  contracted  for  in  the  charter-party,  and  did 
not  contradict  or  vary  the  terms  of  the  charter-party.— (1  Greenl. 
Ev.  sec.  276 ;  White  et  al.  v.  Pwrkm,  12  East,  578.)  The  con- 
tract that  the  vessel  was  ready  for  sea,  and  would  sail  from 
Boston  without  delay,  was  in  writing,  and  of  as  high  an  order 
of  evidence  as  the  charter-party.  The  written  contract  to  pro- 
ceed from  Boston  without  delay  did  noi  contradict,  vary  or  add 
to  luiy  thing  contained  in  the  agreement  for  the  voyage,  after 
the  vessel  had  arrived  at  Baltimore,  from  thence  to  Havre.  (1 
Greenl.  sec.  282.)  The  first  agreement  did  not  relate  to  the  same 
subject  matter.  (1  Greenl.  Evid.  sees.  283, 285;  Ibid,  sec  284, 
&c.;  L&uiia  v.  Oray^  1  Mass.  297 ;  LapKam  v.  Whipple^  8  Metcalf, 
59 ;  8  Cow.  &  Hill  Notes  1478 ;  Ibid.  1473 ;  J^rey  v.  Fiifton, 
1  Stark,  267.) 

H.  jE  Dame%^  for  the  defendants,  resisted  the  motion  upon 
the  following  grounds. 

I.  The  stipulations  contained  in  the  letter  of  2d  April,  1847^ 
are  merged  in  the  charter-party,  and  no  action  can  be  maintained 
thereon.  1.  Such  an  intention  is  manifest  from  a  careful  exa- 
mination of  the  letter  and  the  charter-party ;  for,  though  the 
charter-party  substantially  follows  the  letter,  yet  there  are  eight 
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or  ten  important  variations,  in  which  new  provisions  are  inserted, 
and  old  ones  rejected.  These  variations  show  that  the  parties 
very  deliberately  considered  the  subject.  2.  The  provision  of 
the  letter,  that  the  "Sarah"  should  proceed  to  Baltimore,  without 
delay,  is  simply  one  of  these  variations,  and  was,  undoubtedly, 
not  inserted  in  the  charter-party  by  reason  of  the  known  inter- 
est of  the  respondents  to  forward  the  "  Sarah"  as  soon  as  possi- 
ble. 3.  The  facts  that  the  charter-party  (being  made  on  the 
5th  of  April,  three  days  after  the  date  of  die  letter)  was  ante- 
dated to  the  2d  of  April,  and  that  the  "Sarah"  was  referred  to  as 
"  now  lying  in  the  harbor  of  Boston,"  show  that  the  parties  in- 
tended the  charter-party  should  have  a  j^trospective  effect  to 
the  2d  April,  and  the  time  of  the  "  Sarah"  leaving  Boston. 
4.  But,independent  of  any  expressed  intention  appearing  in  evi- 
dence, the  court  is  bound,  as  matter  of  law,  to  treat  the  charter- 
party  as  containing  the  whole  contract,  and  as  merging  all  the 
prior  negotiations  between  the  parties.  (2  Kent's  Com.,  556 ; 
Qreenleaf  s  Ev.  §  275, 276 ;  Mumford  v.  McPJierson^  1  Johns. 
414 ;  La  Farge  v.  Rickert^  5  Wend.  187 ;  Bcvrclay  c&  Living- 
ston  V*  Hohn^  decided  in  U.  S.  District  Court  by  Judge  Betts, 
1852;  Cowen  &  HilPs  Notes  to  Phil.  Ev.  2d  part,  page  698, 
Note  295,  and  cases  cited.) 

By  the  Coxjbt.  Duer,  J. — ^The  question  which  directly 
arises  upon  the  pleadings  is,  whether  the  charter-party  set 
forth  in  the  answer,  and  admitted  by  the  reply,  must  not  bo 
held  to  contain  the  whole  agreement  of  the  parties,  upon  the 
subject  1y>  which  it  relates,  and,  consequently,  to  have  super- 
seded entirely  the  prior  agreement  set  forth  in  the  complaint, 
upon  the  alleged  breach  of  which  alone  this  aqjkion  is  founded. 
Upon  this  question  we  had  some  doubts  upon  the  argument, 
but  are  now  satisfied  that  the  necessary  legal  construction  of 
the  charter-party  is  that,  which  has  been  stated,  and  that  the 
complaint  was,  dierefore,  properly  dismissed. 

The  argument,  upon  the  part  of  the  plaintiff,  rests  wholly 
upon  the  assertion,  that  the  charter-party  covered  only  the 
voyage  from  Baltimore  to  Havre,  and  embraced  no  stipulation 
whatever  relative  to  the  intermediate  voyage  from  Boston  to 
Baltimore.    The  prior  agreement,  that  the  vessel  should  pro- 
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ceed  without  delay  from  Boston  to  Baltimore,  it  was  insisted, 
was  distinct  and  independent,  and  as  it  was  entirely  consistent 
with  the  terms  of  the  charter-party,  that,  so  far  from  being 
superseded  and  extinguished,  it  retained  all  its  original  force. 
The  plaintiff  had,  therefore,  an  unquestionable  right  to  main- 
tain an  action  for  its  violation. 

It  was,  however,  very  properly  admitted  by  the  learned 
counsel  for  the  plaintiffs,  that  had  the  charter-party  contained 
an  express  stipulation  that  the  vessel,  for  the  purpose  of  receiv- 
ing her  cargo,  should  proceed  within  a  reasonable  time,  or  with- 
out an  unreasonable  delay,  from  Boston  to  her  port  of  lading, 
no  evidence  of  the  prior  agreement,  without  a  departure  from 
the  established  rules  of  law,  could  have  been  received.  Tlie 
conclusion,  it  was  admitted,  could  not  then  have  been  resisted, 
that  the  charter-party  embraced  the  whole  contract  of  the 
parties,  and  that  the  plaintiffs  could  maintain  no  action  not 
founded  upon  a  breach  of  its  provisions.  It  is,  therefore,  upon 
the  mere  silence  of  the  charter-party,  the  absence  of  any  ex- 
press provision  relating  to  the  voyage  from  Boston,  that  the 
right  of  the  plaintiiis  to  maintain  the  action  confessedly 
depends. 

We  are,  however,  clearly  of  opinion,  that  the  inference  which 
has  been  drawn  from  this  silence  of  their  written  contract, 
that  the  parties  meant  to  be  governed  in  part  by  their  prior 
agreement,  is  wholly  unwarranted.  The  true  inference  is,  that 
they  were  willing  to  abide  by  the  construction  which  they 
knew  the  law  would  giye  to  their  contract,  and  deemed  it  un- 
necessary to  insert  a  provision,  which  would  have  expressed  no 
more  than,  in  its  absence,  the  law  would  certainly  imply.  It 
cannot  be  doubted,  we  apprehend,  that  in  the  absence  of  a 
positive  stipulation,  the  legal  construction  of  a  charter-party  is 
that  the  voyage  described  shall  be  commenced  without  un- 
reasonable delay  ;  and  the  law,  with  some  exceptions  created 
by  usage,  is  settled,  that  evidence  to  alter  the  legal  construc- 
tion of  a  written  contract  can  no  more  be  admitted  than  to 
contradict  or  vary  its  positive  terms.  The  position,  therefore, 
upon  which,  as  has  been  stated,  the  whole  case  of  the  plaintiff 
is  rested,  we  must  hold  to  be  groundless.  It  is  not  true  that 
the  charter-party  was  confined  to  the  voyage  from  Baltimore 
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to  Havre.  It  was  known  to  the  parties,  and  is  so  stated  in  the 
charter-party  itself,  that  th,e  ship  was  then  lying  in  the  harbor 
of  Boston,  and,  consequently,  that  she  must  proceed  from  that 
port  to  Baltimore  in  order  to  commence  her  stipulated  voyage. 
This  necessary  Qoasting  voyage  was  therefore  as  much  in  the 
contemplation  of  the  parties  as  the  outward  voyage  to  Havre, 
and  was  just  as  certainly  within  the  scope  and  provisions  of 
their  contract ;  for,  although  not  embraced  by  its  terms,  it  was 
6o;  by  its  reasonable  and  legal  construction.  The  contract  im- 
posed it  as  a  duty  upon  the  defendants  to  cause  the  vessel  to 
proceed,  without  unnecessary  delay,  from  Baltimore  to  Havre, 
and  the  performance  of  this  duty  necessarily  involved  that  of 
causing  her  to  proceed,  without  unnecessary  delay,  from  Boston 
to  Baltimore.  If  this  delay  at  Boston  has,  in  fact,  occurred, 
the  plaintiffs  may  be  entitled  to  recover  the  damages  they  may 
have  sustained  in  an  action  upon  the  charter-party  itself,  but 
they  cannot  be  entitled  to  recover  them  in  an  action  upon  an 
agreement,  which,  by  the  subsequent  conclusion  of  the  charter- 
party,  was  wholly  extinguished. 

To  prove  that  the  legal  construction  of  the  charter-party  is 
that  which. we  have  stated,  we  shall  content  ourselves  with  re- 
ferring to  the  single  case  of  MbAndrew  v.  Adams  (1  Bing.  N. 
•G.  29),  which,  stamped  as  it  is  with  the  approbation  of  Lord 
Tenterden  (Abbott  on  Ship.  255),  we  regard  as  a  decisive 
authority.  In  that  case,  the  defendant,  the  master  of  the  ship, 
had  agreed  by  charter-party  to  go  in  ballast  from  Portsmouth 
to  St  Kichaers  in  the  Azores,  and  bring  back  a  cargo  of  fruit 
direct  to  London.  The  charter-party  was  dated  on  the  20th  of 
October,  and  contained  no  stipulation  as  to  the  time  within 
which  the  voyage  from  Portsmouth  should  be  commenced,  but 
the  court  held  that  the  absence  of  such  a  provision  did  not  af- 
fect the  right  of  the  plaintiff,  the  charterer,  to  recover  the 
damages  it  was  alleged  he  had  sustained  from  an  unnecessary 
delay  in  the  commencement  of  the  voyage,  and  it  appearing 
that  it  was  not  in  fact  commenced  until  the  6th  of  December, 
the  delay,  ^taking  into  consideration  all  the  circumstances  of 
the  case,  and  particularly  the  nature  of  the  trade,  was  adjudged 
to  be  unreasonable.  It  is  evident  that  the  voyage  from  Ports- 
mouth in  that  case  bears  an  exact  resemblance  to  the  voyage 
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from  Boston  in  the  present ;  it  was  not  a  voyage  on  whicli  any 
part  of  the  freight  was  to  be  earned,  but  was  necessary  to  be 
performed,  to  enable  the  vessel  to  take  on  board  her  stipulated 
cargo. 

The  proposition  that  the  legal  construction  of  a  contract  in 
writing,  upon  a  question  in  relation  to  which  its  terms  are 
silent,  cannot  be  varied  by  evidence  of  an  inconsistent  agree- 
ment, prior  or  contemporaneous,  is  sustained  by  two  express 
decisions  of  our  Supreme  Court,  which  we  hold  ourselves  bound 
to  follow.  In  La  Farge  v.  Eichert  (5  Wend.  187),  the  defen- 
dant had  bound  himself  in  writing  to  deliver  certain  portable 
goods  to  the  plaintiff  on  or  before  a  certain  day,  but  no  place 
for  the  delivery  was  mentioned  in  the  contract.  The  defence 
was,  that  by  the  parole  agreement  of  the  parties  the  goods  were 
to  be  delivered  on  the  premises  of  the  defendant,  and  that  on 
the  appointed  day  this  delivery  was  actually  tendered.  This  de- 
fence was,  however,  overruled  by  the  court,  upon  the  ground 
'that  the  construction  which  the  law  gave  to  the  contract 
required  the  delivery  to  be  made  at  the  residence  of  the 
plaintiff,  and  that  this  construction  could  not  be  varied  by  the 
evidence  that  was  offered. 

In  Greeioy  v.  Holly  (14  Wend.  26),  the  action  was  brought 
by  a  shipper  against  the  owners  of  the  vessel,  for  the  loss  of 
goods  stored  upon  deck ;  and  the  claim  was  resisted  upon  the 
ground  that,  by  the  express  understanding  of  the  parties,  the 
goods  in  question  were  to  be  carried  on  deck. 

It  was,  however,  held  by  the  court,  that  the  bill  of  lading, 
which  was  the  proper  evidence  of  the  contract,  by  its  legal 
construction,  although  not  by  its  terms,  imposed  it  as  a  duty 
upon  the  defendants  to  transport  the  goods  under  deck ;  and 
Ch.  J.  Nelson  said,  that  as  ^^such  was  the  judgment  of  law 
upon  the  contract,  parole  evidence  was  just  as  inadmissible  to 
alter  it  as  if  the  duty  had  been  imposed  by  express  terms." 

We  are  deeply  convinced  of  the  wisdom  of  the  law  in  ex- 
cluding all  evidence  of  prior  declarations  or  agreements  of  the 
parties  when  their  final  contract  has  been  reduced  to  writing 
(2  Kent's  Com.  556  ;  1  Qreenleaf  on  Ev.  §  275)  ;  and  we  are 
not  at  all  disposed  to  weaken  the  force  of  the  rule  by  creating 
an  arbitrary^  exception.    We  think  we  should  create  such  an 
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exception  by  admitting  the  right  of  the  plaintiff  to  maintain 
their  present  action,  and  must  therefore  affirm,  with  costs,  the 
judgment  at  special  term,  dismissing  their  complaint. 


Hicks  &  another  v.  McGteoBrr. 

Li  mn  aotion  by  the  yolantary  aaugnees  of  mi  insoWent^  to  recorer  the  priee  of 
goods  sold  by  the  debtor  to  the  defendant^  the  latter  cannot  set-off  a  promis- 
eoty  note  from  the  insolvent  to  himself  which  was  not  due  at  the  time  of  the 
assignment^  although  it  became  so  before  the  suit  was  commenced. 
(Before  Oaklst,  Ch.  J^  Cahpbcll  and  Emxbt,  J.J.) 
Jane  8;  June  11, 186S. 

Tms  action  was  brought  by  the  plaintiff,  as  the  assignees  of 
the  firm  of  Thompson  and  Co.,  to  recover  the  sam  of  $228.87, 
with  interest,  for  goods  sold  and  delivered  by  T.  &  Co.  to  the 
defendant  The  answer  did  not  deny  the  sale,  but  claimed  to 
get-off  a  promissory  note  from  Thompson  &  Co.  to  the  defend- 
ant, for  $653.70,  dated  May  16th,  1851,  payable  seven  months 
after  date.  The  credit  for  the  goods  expired  on  or  before  the 
18th  of  December,  1851.  The  promissory  note  fell  due  on  the 
day  following. 

The  action  was  tried  before  Mr.  Justice  Paike  and  a  jury,  on 
the  12th  October,  1852. 

The  plaintiffs  gave  in  evidence  a  deed  of  assignment,  bear- 
ing date  September  20, 1851,  made  by  Henry  G.  Thompson 
and  Joseph  A.  Dean,  composing  the  firm  of  Thompson  &  Co., 
transferring  all  their  property  and  effects  to  the  plaintiffs  upon 
trust,  to  convert  the  assigned  estate  into  money,  and  to  apply 
the  proceeds,  after  defraying  the  expenses  of  the  trust.  First, 
to  satisfy  the  indebtedness  of  the  assignors  to  the  firms  of 
Brown,  Brothers,  &  Co.,  and  Hicks  &  Co. ;  Second,  to  pay  the 
liabilities  of  the  assignees  to  F.  S.  <&;  D.  Lathrop  &  Co.,  and  F. 
S.  Lathrop  &  Co.,  and  the  debts  for  which  those  houses  were 
responsible  for  the  said  assignors ;  Third,  to  pay  all  the  other 
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debts  of  said  asBignors,  paying  the  respective  creditors  ratably 
in  case  of  a  deficiency  to  pay  in  fiill ;  and,  lastly,  to  return  the 
surplus,  if  any,  to  the  assignors.  The  plaintiff  then  proved 
that  the  interest  on  the  items  of  indebtedness  mentioned  in  the 
complaint,  amounted  to  thirteen  dollars  and  eighty-one  cents, 
and  rested  their  case. 

The  defendant  then  gave  in  evidence  the  promissory  note  of 
Thompson  &  Co.,  for  six  hundred  and  fifty-three  dollars  and 
seventy  cents,  mentioned  in  his  answer,  and  called  as  a  wit- 
ness, 

John  JacTcwm^  who  testified  as  follows :  I  was,*  in  1851,  and 
am  now,  a  clerk  of  the  defendant.  The  note  of  Thompson  & 
Co.  for  six  hundred  and  fifty-three  dollars  and  seventy  cents, 
now  produced,  was  given  for  goods  purchased  by  them  of  the 
defendant.  The  goods  had  been  previously  purchased  at  differ- 
ent times,  and  the  note  was  given  for  the  aggregate  amount 
of  the  bills.  The  witness  further  testified  as  ibllows — (the 
plaintiffs'  counsel  objecting  to  the  evidence  as  inadmissible 
under  the  pleadings,  and  the  court  reserving  the  objection) — 
Previous  to  the  first  item  in  the  account  for  which  this  note 
was  given,  there  had  been  frequent  dealings  between  Iliompeon 
&  Co.  and  the  defendant — ^buying  of  goods  by  Thompson  &Co. 
of  MeGrorty,  and  by  MeGrorty  of  Thompson  &  Co.  The  items 
for  wliich  this  note  was  given  were  in  continuation  of  that  ac- 
count Subsequent  to  the  date  of  the  note,  I  think  there  were 
purchases  by  Thompson  &  Co.,  of  MeGrorty,  which  formed 
the  subject  of  book  account. 

Cross-examined. — ^I  feel  well  satisfied  there  were  such  pur- 
chases as  mentioned  at  the  close  of  my  direct  examination,  but 
will  not  swear  positively  that  there  were..  I  cannot  recollect 
the  amount  or  date.  Such  purchases,  if  any  there  were,  were 
settled  for  by  deducting  the  amount  of  them  from  some  indebt- 
edness of  MeGrorty  to  Thompson  &  Co.  for  goods  purchased  of 
them,  a  note  being  given  to  Thompson  &  Co.  for  the  balance. 

The  defendant  then  rested,  and  the  plaintiffs  called  Renne 
Mwrtin^  who  testified  as  follows :  I  was  the  clerk  and  book- 
keeper of  Thompson  &  Co.,  and  am  acquainted  with  the  value 
of  their  assets,  and  the  amount  of  their  indebtedness  at  the 
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time  of  their  assignment  to  the  plaintiffs.  The  assets  embraced 
in  the  assignment  are  not  suflScient  to  pay  the  indebtedness  to 
Brown,  Brothers,  &  Co.,  and  Hicks  &  Co. 

Cross-examined. — ^I  am  not  prepared  at  present  to  state  the 
amount  of  the  assets,  nor  of  the  debts  of  the  first  class  of  creditors ; 
but  they  are  large,  and  the  assets  will  not  pay  the  first  class.  The 
assets  passed  into  the  hands  of  the  assignees,  and  I  suppose 
they  hold  them.  I  cannot  state  what  proportion  of  the  debt 
to  Brown,  Brothers,  &  Co.,  nor  what  proportion  of  the  whole 
indebtedness  of  Thompson  &  Co.,  fell  due  prior  to  the  19th  of 
December,  1851.  I  cannot  state  the  amount  of  assets — cannot 
state  the  amount  due  to  the  preferred  creditors.  I  cannot  tell 
what  proportion  of  all  the  claims  were  due,  or  to  become  due, 
at  the  date  of  the  assignment ;  cannot  tell  what  was  due,  or 
to  become  due,  on  the  19th  December,  1851. 

The  testimony  being  closed,  the  jury,  by  consent  of  the 
parties,  found  a  verdict  for  the  plaintiffs  for  two  hundred  and 
forty-two  dollars  and  forty-eight  cents,  subject  to  the  opinion 
of  the  court  upon  a  case  to  be  made,  with  liberty  to  either 
party  to  turn  the  case  into  a  bill  of  exceptions. 

W,  M.  Evaris^  for  the  plaintiffs,  now  moved  for  judgment 
upon  the  verdict,  and  supported  the  motion  as  follows. 

L  The  debt  from  the  assignors  of  plaintiffs  not  being  pre- 
sently due  and  payable  at  or  before  the  time  of  the  assignment, 
cannot  be  set  off  in  this  action.  (2  B.  S.  354^  §  18,  sub.  8 ; 
WaU  V.  The  Mayor,  &c.,  1  Sandf.  S.  C.  E.  28.) 

n.  The  fact  tliat  plaintiffs  are  jassignees  for  the  benefit  of 
creditors  does  not  enlarge  the  defendant's  right  of  se^off•  The 
right  is  created  by  statute,  and  in  terms  defined,  and  no  exten- 
sion or  variation  of  the  rule  is  prescribed  in  the  case  of  suits  by 
voluntary  assignees  for  the  benefit  of  creditors.  {Spencer  v. 
Barber,  5  Hill,  568.)  The  proof  shows  that  the  assignors'  right 
is  extinguished,  the  debt  exceeding  the  assets.  The  plaintiffs' 
right  is  that  of  the  preferred  creditors,  who,  in  respect  of  equity, 
stand  in  the  same  position  as  if  the  defendant's  debt  had  been 
assigned  to  them  directly.  {Johnson  v.  Bloodgood^  1  Johns, 
case  51 ;  Kent  J.,  p.  54.) 
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J.  GocArcme^  for  defendant,  opposed  the  motion,  and  claimed 
judgment  for  the  defendant  upon  the  following  grounds. 

I.  The  note  claimed  by  defendant  to  be  set  off  against  the 
plaintiff's  claim,  grew  out  of  an  account,  of  which  the  claim  of 
the  plaintiffs  was  a  part.  The  equities,  therefore,  between  the 
j)arties,  are  superior  to  those  of  the  creditors. 

n.  The  evidence  does  not  disclose  that  there  were  not  suiBB- 
cient  assets  to  pay  all  the  indebtedness  of  Thompson  &  Co.  actu- 
ally due  on  the  19th  day  of  December,  1861.  Therefore,  the 
equities  of  creditors  are  ^own  to  exist 

By  the  Court. — ^The  proof  is  satisfactory,  if  not  conclusive, 
that  the  assets  of  Thompson  &  Co.  will  be  wholly  insufficient  to 
satisty  their  debts,  and  we  therefore  think  that  the  plaintiffs  are 
entitled  to  the  same  protection  as  assignees  for  value  against 
the  set-off  which  is  claimed.  The  defendant,  as  against  theM, 
had  no  subsisting  equity  when  the  assignment  was  made ;  not 
only  was  the  note  held  by  him,  not  due  at  that  time,  but  it  did 
not  become  due  until  he  had  become  liable  to  the  plaintiff. 

Judgment  for  the  plaintiffs,  with  costs.  (Vide  Keep  v.  Zardy 
ante  p.  78. 


Faine  and  others  v.  Smtth,  Administrator,  &c.,  of  Himr,  dec. 

When  no  other  ground  of  demnrrer  is  meant  to  be  relied  on  than  the  insnffi* 
eiency  in  law  of  the  matters  set  forth  in  the  complaint  to  maintain  the  action, 
it  is  specified  as  distinctly  as  can  be  required,  in  the  words  of  the  Code^ 
**  That  the  complaint  does  not  state  facts  sufficient  to  constitute  a  cause  of 
action." 

When  an  order  for  the  resale  of  mortgaged  premises  is  made  in  a  foreclosure 
suit  on  account  of  A  B,  as  the  first  purchaser,  and  requiring  him  to  pay  any 
difference  in  price^  no  action  can  be  maintained  on  the  order  against  G  D,  on 
the  ground  that  he  was  the  real  purchaser.  The  order  concludes  the  owners  of 
the  fee. 

(Before  Oaklet,  C.  J.,  Caxfbsll  and  EmoBr^  J.J.) 
June  8;  July  8. 
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Appeal  from  an  order  at  special  term,  allowing  a  demurrer 
to  the  complaink 

Tlie  complaint  is  in  the  following  words : 

John  Paine,  James  Phalen,  and  John  M.  Bixbj,  plaintiffs, 
complain  that  Adon  Smith,  administrator  of  the  goods  and  chat- 
tels, ifec,  of  Jonathan  Hunt,  late  of  New  York,  deceased,  defen- 
dant, refuses  to  pay  imto  the  plaintiffs  the  sum  of  two  thousand 
two  hundred  and  forty-two  dollars  and  ninety-two  cents,  with 
interest  from  the  16th  day  of  October,  1846,  due  and  owing 
nnto  said  plaintiffs  by  said  Jonathan  Hunt,  in  his  lifetime,  and 
by  Adon  Smith,  as  administrator,  &c.,  in  manner  following: 

For  that  in  his  lifetime,  to  wit,  on  the  9th  day  of  May,  1846, 
Jonathan  Hunt  purchased,  at  a  sale  made  under  and  in  pursu- 
ance of  a  decretal  order  or  decree  in  a  certain  suit  then  pend- 
ing in  Chancery,  before  the  Vice-Chancellor,  entitled,  "  John 
J.  Palmer,  Special  Receiver,  v.  Isaac  M.  Woolley  and  Matilda 
D.  his  wife,  and  others,"  certain  portion  of  the  premises  men- 
tioned and  described  in  said  decretal  order  or  decree,  bidding 
for  the  same  by  his  agent,  Jeremiah  Lathrop,  and  causing  the 
said  premises  to  be  struck  off  to  one  Adon  Smith,  and  that  said 
Jonathan  Hunt,  after  paying,  through  his  agent,  Jeremiah 
Lathrop,  the  ten  per  cent,  and  auctioneer's  fees,  according  to 
terms  of  said  sale,  then  and  there  failed  to  comply  with  said 
terms  of  sale  and  complete  his  said  purchase,  but  forfeited  his 
said  ten  per  cent.,  whereupon  a  motion  was  made  in  the  above 
mentioned  cause  or  suit  so  pending  for  a  re-sale,  which  was 
granted,  and  amongst  other  things  ordered  that  on  said  re-sale 
the  surplus  of  said  re-sale,  after  paying  the  amount  bid  on  said 
re-sale,  interest,  cost  and  charges,  be  paid  over  to  said  Jeremiah 
Lathrop,  and  that  the  deficit,  if  any,  be  paid  by  said  Jeremiah 
Lathrop ;  and  that  at  said  re-sale,  according  to  the  Master's 
report  thereon  made  the  8th  day  of  October,  1846,  and  con- 
firmed the  16th  day  of  said  month,  there  was  a  deficiency  upon 
said  re-sale  of  $2,242.92^^,  which  is  still  due  and  owing  to  the 
plaintiffs,  they  then  being  the  owners  in  fee  of  the  said  property, 
after  satisfying  liens  thereon.  Whereupon  the  said  plaintiffs 
demand  judgment  against  the  said  defendant,  as  administrator 
of  the  goods,  chattels,  &c.,  of  Jonathan  Hunt,  deceased,  for 
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two  thousand  two  hundred  and  forty-two  dollars  and  ninety-two 
cents,  with  interest  thereon  from  the  sixteenth  day  of  OctoW, 
one  thousand  eight  hundred  and  forty-six. 

The  demurrer  stated  no  other  ground  of  objection,  than  that 
the  complaint  "did  not  state  facts  sufficient  to  constitute  a 
cause  of  action." 

Mr.  J.  Campbell,  by  whom  the  case  was  heard  at  special 
term,  ordered  that  the  demurrer  should  be  allowed  and  the 
complaint  dismissed  with  costs,  unless  the  plaintiffs  should 
within  20  days  amend  their  complaint  and  pay  the  costs  of  the 
demurrer — and  it  was  from  this  order  that  the  appeal  was  taken. 

A,  Clason  for  the  plaintiffs  and  appellants. 

I.  The  demurrer  is  bad  under  the  Code,  because  it  specifies 
no  defect    (How.  Practice  R.  vii.  278  ;  do.  vi.  361.) 

n.  The  complaint  is  good  upon  demurrer.  It  states  a  con- 
tract with  the  court,  to  the  benefit  of  which  the  plaintiffs  are 
entitled ;  that  one  Lathrop,  the  ostensible  contractor,  was  not 
the  real  party  in  interest,  and  that  the  intestate  is  the  real  party 
in  interest 

in.  Before  the  Code,  the  present  plaintiff  could  haye  filed  a 
bill  to  set  in  motion  the  former  order. 

W.  M.  Eowrta  for  defendant 

I.  The  complaint  shows  no  contract  by  defendant's  testator 
with  the  plaintiffs,  for  the  purchase  of  any  lands.  (2  R  S. 
135.  §  §  8,  9.  Townsend  v.  Euf^xx/rd,  4  Hill,  351 ;  Me  Whm- 
ter  V.  McMahoUj  10  Paige,  393 ;  Coles  v.  JSowney  ib.  537.) 

II.  It  shows  no  conveyance  to  him,  nor  offer  to  convey,  nor 
any  excuse  for  such  omission. 

in.  It  shows  the  purchase  to  have  been  made  by  another 
person,  to  wit,  Lathrop. 

IV".  It  shows  that  the  default  of  the  purchaser  at  the  Chan- 
cery sale  was  judicially  disposed  of  in  the  suit,  by  the  court 
having  jurisdiction ;  and  that  the  defendant's  testator  was  not 
held  as  purchaser  by  the  court.    This  is  an  adjudication  of  the 
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whole  matter.    (Strong  y.  DoUner,  2  Sandf.  Sup.  Ct.  R  444 ; 
JBraum  v.  Froetj  10  Paige,  247.) 

Bt  the  Coukt. — ^We  are  all  of  opinion  that  the  order  ap- 
pealed from  must  be  afiirmed  with  costs. 

Tlie  demurrer  is  not  bad  upon  its  face ;  for,  when  no  other 
cause  of  demurrer  is  meant  to  be  relied  on  than  the  insufficiencj 
in  law  of  the  facts  set  forth  in  the  complaint,  to  maintain  the 
action,  no  other  is  necessary  to  be  assigned,  and  it  is  properly 
assigned  by  following  the  words  of  the  Code :  "  That  the  com- 
plaint does  not  state  facts  sufficient  to  constitute  a  cause  of 
action."  Section  145,  in  requiring  the  grounds  of  objection  to 
the  complaint  to  be  distinctly  specified,  only  means  that  the 
demurrer  shall  specify  distinctly  one  or  more  of  the  six  causes 
of  demurrer,  which  are  enumerated  in  §  144.  So  far  as  this 
court  is  concerned,  this  question  must  be  considered  as  settled. 

The  facts  set  forth  in  the  complaint  are  certainly  not  sufficient 
to  entitle  the  plaintiffs  to  maintain  the  action.  Passing  over 
other  objections^  we  cannot  doubt  that  the  plaintiffs  are  con- 
cluded, by  the  order  in  the  foreclosure  suit,  which  required  the 
deficit,  that  they  now  seek  to  recover,  to  be  paid,  not  by  the 
intestate,  but  by  Jeremiah  Lathrop.  If  it  was  then  known  to 
the  plaintiffs  diat  Hunt  was  the  real  purchaser,  and  Lathrop 
merely  his  agent — and  they  desired  that  Hunt  should  be  person- 
ally liable  for  a  deficiency  on  a  re-sale,  the  order  should  in 
terms  have  required  the  payment  to  be  made  by  him.  The 
complaint  does  not  allege  diat  the  plaintiffs  were  then  ignorant 
of  the  fact  that  Hunt  was  the  purchaser,  and  we  have  no  right 
to  presume  that  they  were  so. 

It  is  not  very  probable  that  this  complaint  can  be  so  amended 
as  to  enable  the  plaintiffs  to  maintain  the  action ;  but,  in  affirm- 
ing, with  costs,  the  order  appealed  from,  the  liberty  of  amend- 
ing, within  the  usual  time  and  upon  the  usual  termsi  will  be 
continued  to  them. 
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Taylob  V.  Kttssbattm  &  another 

When  cattle,  sold  without  a  warranty,  are  found,  when  slaughtered,  to  haye  been 
bruised,  and  the  seller  for  that  reason  makes  a  deduction  from  the  original 
price,  and  accepts  a  less  sum  in  satisfaction,  he  Is  bound  by  the  settlemeot— 
the  equity  of  the  deduction  makes  it  a  good  accord  and  satisfaction. 

When  the  claim  of  a  creditor  is  disputed  in  good  faith,  and  to  settle  the  dispute 
he  abates  a  part  of  his  demand,  the  settlement^  as  a  compromise,  is  yalid  and 
binding,  although  he  was  not  legally  bound  to  make  the  abatement 

An  agents  having  a  discretionary  power  to  sell  goods  and  collect  the  prioe^  has 
an  implied  authority  to  make  any  deduction  from  the  original  price  that  could 
have  been  made  by  his  principal 

Judgment  for  defendants,  with  costs. 

(Before  Oaklet,  Ch.  J.,  Campbell  A  Eichet,  J.J.) 
June  9;  June  11,  1858. 

Case  on  verdict,  subject  to  the  opinion  of  the  conrt  at  gene* 
ral  term. 

The  action  was  tried  before  Mr.  Jnstice  Boswobth  and  a  jury 
on  the  8th  of  March,  1853.    The  pleadings  are  as  follow. 

New  Toek  Supebioe  Couet. — Cnr  and  County  of  New 
ToEK. — Eli  0.  Taylor  v.  Philip  JVuatibaum  <&  Jtditts  Strauss. 
— The  complaint  of  EU  O.  Taylor,  the  above-named  plaintiff, 
shows  to  this  court,  that,  at  the  city  of  New  York,  on  or  about 
the  Ist  day  of  April,  1851,  he  sold  and  delivered  to  Philip 
Nussbaum  and  Julius  Strauss,  the  above-named  defendants, 
twenty  head  of  cattle,  for  which  said  defendants  promised  and 
agreed  to  pay  the  sum  of  fifty  dollars  per  head ;  that  said  de- 
fendants have  since  said  sale  paid  on  account  of  such  cattle  the 
sum  of  nine  hundred  and  eleven  dollars,  and  that  said  defend- 
ants are  still  indebted  to  him,  the  said  plaintiff,  for  a  balance 
of  the  moneys  agreed  to  be  paid  for  said  cattle,  in  the  sum  of 
eighty-nine  dollars,  for  which  amount,  with  interest  from  the 
first  day  of  April,  1851,  the  said  plaintiff  claims  judgment 
against  the  said  defendants. 

EU  O.  Taylor  v.  Philip  Nu8d>aum  cfe  Jvlius  Stranss. — 
City  and  County  of  New  York,  ss.  September  7, 1852.— Said 
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defendants,  by  A.  J.  Perry,  their  attorney,  answering  the  com- 
plaint in  this  action,  say,  that  the  said  sum  of  nine  hundred 
and  eleven  dollars  so  by  them  paid  to  plaintiff,  by  reason  of 
such  purchase,  was  paid  by  these  defendants,  and  was  received 
by  said  plaintiff  as  and  for  a  full  and  complete  accord  and  satis- 
fiEtction  of  any  and  all  claim  and  demand  whatever,  which  the 
said  plaintiff  had  against  these  defendants  by  reason  of  the 
sale  and  delivery  of  the  cattle  mentioned  in  the  complaint. 

Defendants  farther  answering,  say,  that  in  the  coarse  of  their 
business  they  slaughtered  the  said  cattle,  and  then  first  disco- 
vered that  the  said  cattle  had  been  much  bruised,  which  bruis- 
ing greatly  injured  the  beef,  causing  these  defendants  much 
damage,  and  that  it  was  in  consideration  thereof  that  the  Raid 
plaintiff  agreed  to  take,  and  did  take,  the  said  sum  of  nine 
hundred  and  eleven  dollars  in  full  satisfaction  of  his  said  ori- 
ginal claim  and  demand  of  one  thousand  dollars  for  the  said 
cattle. 

Upon  the  opening  of  the  case,  the  counsel  for  the  plaintiff 
moved  for  judgment  on  the  pleadings. 

The  court  reserved  its  decision  on  such  motion. 
The  defendants'  counsel  then  called  as  a  witness, 

Max  Doctor^  who,  being  sworn,  testified  as  follows: — ^I  know 
the  plaintiff;  I  am  in  the  employ  of  the  defendant  Nussbaum ; 
the  defendants  bought  from  the  plaintiff  the  cattle  in  question ; 
I  saw  the  cattle  after  they  were  slaughtered ;  the  beef  was  in 
bad  condition ;  the  cattle  were  slaughtered  the  same  day  they 
were  purchased;  I  was  present  at  a  conversation  between 
plaint^  and  defendant  Nussbaum;  this  conversation  took 
place  in  the  street  after  the  cattle  were  slaughtered ;  we  met 
the  plaintiff,  and  Nussbaum  told  plaintiff  the  cattle  were 
bruised ;  plaintiff  said  he  had  nothing  to  do  with  it,  that  Bel- 
den  collected  the  bill ;  what  he  threw  off  the  plaintiff  would 
be  satisfied  with ;  one  thousand  dollars  was  the  price  to  be  paid 
for  the  cattle;  I  know  Belden;  I  have  a  receipt  for  money 
'paid  Belden  for  the  cattle;  I  have  seen  Belden  write;  I 
know  his  handwriting;  the  receipt  now  shown  me  is  in  his 
writing. 
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The  receipt  was  here  read  in  evidence,  and  is  in  the  words 
and  figures  following,  to  wit : 

New  York,  April  23d,  1851. 
Received  of  Philip  Nussbaum  and  Julias  Strauss,  nine  hun- 
dred and  eleven  dollars,  in  full  settlement  and  satisfaction,  for 
twenty  head  of  cattle,  sold  by  Eli  O.  Taylor  to  them  on  the  Ist 
day  of  April,  1851,  for  the  sum  of  $1,000  00. 

W.  H.  Belden. 
$911  00 

I  don't  recollect  that  I  was  present  when  the  money  was 
paid. 

On  being  cross-examined,  the  witness  further  testified:  I 
believe  the  plaintiff  lives  in  Albany ;  I  saw  him  before  the 
sale;  I  don't  know  who  was  present  at  the  sale  except  the 
plaintiff  and  defendants ;  I  don't  know  as  Belden  was ;  I  under- 
stand the  sale  was  made  by  plaintiff;  the  conversation  above 
referred  to  took  place  a  week  after  the  sale  ;  myself,  plaintiff, 
and  Nussbaum  were  the  only  persons  present  at  the  time  of  the 
conversation  ;  Taylor  knew  we  were  dissatisfied  with  the  cattle ; 
Taylor  said  I  suppose  Belden  will  do  what  is  right ;  whatever 
Belden  would  do  he  was  satisfied  with ;  I  did  not  see  plaintiff 
afterwards ;  saw  Belden  and  defendants  together  after  conver- 
sation ;  can't  recollect  that  I  saw  Belden  sign  the  receipt;  Bel- 
den called  at  slaughter-house  once  or  twice ;  saw  Belden  at 
slaughter-house  aft;er  conversation  ;  the  first  time  I  saw  Belden 
at  slaughter-house,  he  would  only  allow  $50  for  bruises ;  I  was 
not  present  when  Belden  called  the  second  time ;  Belden  said 
he  was  authorized  by  plaintiff  to  do  what  was  right ;  he  said 
he  would  allow  what  was  right ;  Belden  and  defendant  did  not 
agree  at  that  time  as  to  the  amount  to  be  deducted ;  I  was  not 
present  at  the  time  of  the  sale  of  the  cattle  to  defendants ;  the 
sale  was  not  made  the  day  the  plaintiff  first  called  at  the 
slaughter-house ;  the  cattle  were  not  in  the  city  then ;  the  sale 
was  made  the  next  day. 

On  being  again  directly  examined,  said  witness  further  testi- 
fied: I  heard  Belden  and  defendants  talk  about  amount  of 
deduction  to  be  made ;  Belden  would  not  allow  more  than 
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$50 ;  this  was  after  defendant  had  conversation  with  plaintifi 
in  the  street;  defendants  wanted  $150  deducted  for  cattle  being 
braised ;  Belden  on  this  occasion  stated  that  he  had  seen  plain- 
tiff, and  plaintiff  had  told  him  to  make  a  deduction  of  every 
thing  that  was  right ;  when  defendant  made  remark  about  de- 
duction of  $150,  Belden  offered  him  $50 ;  defendant  said  he 
could  not  stand  it ;  it  was  not  enough ;  this  was  a  few  days 
after  the  conversation  with  plaintiff  in  the  street. 

The  defendants  here  rested  their  case. 

The  plaintiff  then  called  as  a  witness, 

WiUiam  H.  Bdden^  who,  being  sworn,  testified  as  follows : 
I  know  the  plaintiff  and  defendants ;  I  was  the  agent  for  the 
plaintiff  for  the  sale  of  the  cattle  in  question  ;  my  brother,  who 
is  my  partner,  sold  the  cattle  to  defendants ;  I  can't  say  whether 
the  plaintiff  was  in  the  city  at  the  time  of  the  sale ;  he  was  in 
the  city  a  day  or  two  before  the  sale ;  two  weeks  after  the  sale 
I  called  on  the  defendants  to  collect  the  bill ;  I  saw  iN'ussbaum ; 
I  can't  say  whether  or  not  the  last  witness  was  present  when  I 
called ;  I  asked  Nnssbaum  to  pay  the  bill ;  he  refused  to  do  it ; 
he  wanted  a  deduction  from  the  bill  for  the  cattle  being  bruised ; 
I  do  not  know  how  much  he  wanted  deducted ;  did  not  agree 
on  the  amount  to  be  deducted  at  the  first  interview ;  I  did  not 
make  an  offer  until  I  had  seen  Taylor ;  I  can't  tell  whether  I 
mentioned  Taylor's  name ;  I  saw  plaintiff  afterwards,  and  before 
the  defendants  paid  me ;  plaintiff  never  authorized  me  to  make 
any  deduction;  I  made  the  deduction  myself  on  my  own 
responsibility,  as  I  wanted  to  get  the  money ;  defendants  re- 
fused to  pay  the  whole  bill,  and  I  deducted  $90 ;  I  sold  the  cat- 
tle for  plaintiff  on  commission ;  myself  and  brother  were 
partners;  I  never  at  any  time  told  Nussbaum,  or  any  other 
person,  that  plaintiff  had  authorized  me  to  make  any  deduction 
whatever. 

On  being  cross-examined,  the  witness  further  testified :  I  had 
made  deduction  on  cattle  sold  before ;  I  never  made  any  deduc- 
tion on  cattle  sold  by  us  for  plaintiff;  I  had  done  so  on  my  own 
sales. 

The  defendants'  counsel  proposed  to  show  th^t  witness  had 
frequently  made  deductions  on  bills  for  cattle,  when  the  cattle 

D.— IL  30 
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had,  after  slaughtering,  be6n  found  to  be  bruised,  for  the  pur- 
pose of  showing  that  it  was  the  usage  of  persons  coUectiDg 
bills  for  cattle  to  make  deductions. 

The  plaintiff  objected  to  the  testimony,  and  the  court  sus- 
tained the  objection,  to  which  the  counsel  for  the  defendants 
excepted. 

The  testimony  was  here  closed,  and  the  cause  submitted. 

The  counsel  for  the  plaintiff  r^quested  the  court  to  charge 
the  jury,  that  the  evidence  did  not  show  a  legal  authority  in 
the  witness  Belden,  as  agent  for  the  plaintiff,  to  accept  a  less 
sum  than  the  contract  price  for  the  cattle,  and  that  notwith- 
standing the  payment  of  such  sum,  and  the  receipt  of  the  same 
by  said  Belden,  in  full  payment  of  the  contract  price,  the  plain- 
tiff was  entitled  to  a  verdict. 

The  court  hereupon  charged  the  jury  that  the  evidence  pro- 
duced was  sufficient  to  show  a  legal  authority  from  the  plaintiff 
to  Belden,  to  accept  the  sum  paid  in  full  of  such  contract  price, 
and  the  jury  found  the  following  facts,  subject  to  the  opinion 
of  the  court  at  general  term,  upon  the  question  of  the  plain- 
tiff's right  to  recover,  notwithstanding  such  payment  and 
receipt. 

The  counsel  for  the  plaintiff  excepted  to  that  portion  of  the 
charge  of  the  court,  wherein  the  court  charged  that  the  evidence 
produced  was  sufficient  to  show  a  legal  authority  from  the 
plaintiff  to  Belden,  to  accept  the  sum  paid  in  full  of  the  con- 
tract price,  and  desired  the  court  to  note  such  exception. 

The  jury  thereupon  found — . 

First,  That  after  the  sale  and  delivery  of  the  cattle,  defend- 
ants paid  to  "William  H.  Belden  the  sum  of  $911,  which  sum 
the  said  Belden  agreed  to  accept  in  fuU  payment  of  the  said 
cattle,  by  reason  of  the  same  having  been  found  bruised  when 
slaughtered. 

Second,  That  said  Belden  was  legally  authorized  by  the 
plaintiff  to  accept  such  sum  in  full  payment  of  the  contract 
price  of  the  cattle. 

The  jury  hereupon,  by  direction  of  the  court,  and  with  the 
consent  of  the  parties,  rendered  a  verdict  in  favor  of  the  plain- 
tiff, for  the  amount  claimed  by  the  complaint,  with  interest, 
$100,96,  subject  to  the  ophuon  of  the  court  at  general  term. 
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on  the  questions  of  law  arising  in  the  case,  with  liberty  to  the 
court  to  dismiss  the  complaint. 

J.  B.  Soolesj  for  plaintiff,  moved  for  judgment  on  the  ver- 
dict, and  insisted  on  the  following  points. 

I.  The  question,  whether  the  evidence  produced  was  suffi- 
cient to  show  a  legal  authority  from  the  plaintiff  to  Belden,  to 
accept  the  sum  paid  in  full  of  the  contract  price,  was  a  ques- 
tion of  fact,  and  ought  to  have  been  submitted  to  the  jury. 

n.  The  plaintiff  never  gave  Belden  authority  to  accept  the 
snm  paid,  in  full  of  the  contract  price.  He  himself  says, 
^^  Plaintiff  never  authorized  me  to  make  any  deduction.  I 
made  the  deduction  myself,  on  my  own  responsibility,  as  I 
wanted  to  get  the  money.  Defendants  reftised  to  pay  the 
whole  bill,  and  I  deducted  $90." 

in.  There  was  no  contract  or  agreement  between  plaintiff 
and  the  defendants,  that  Belden  should  make  this  deduction 
from  the  bill.  Even  if  the  testimony  of  Max  Doctor  be  credi- 
ble, the  reasonable  and  legal  interpretation  of  the  conversation 
between  plaintiff  and  defendants  is,  that  he,  the  plaintiff,  would 
be  satisfied  with  whatever  Belden  should  do  in  the  shape  of  a 
deduction,  provided  the  defendants  had  a  legal  right  to  any 
deduction  from  the  contract  price.  The  sale  was  made  by 
Belden,  who  alone  knew  the  terms  and  conditions  of  sale.  The 
alleged  conversation  between  the  defendants  and  Belden  upon 
this  subject,  contained  in  Doctor's  testimony,  is  in  harmony 
with  this  view — if  there  was  a  contract  or  agreement  between 
plaintiff  and  defendants,  that  Belden  should  muke  any  deduc- 
tion he  pleased,  whether  the  defendants  had  a  legal  right  to  it 
or  not,  it  would  be,  without  consideration,  a  nvdvmh  pdctnmij 
and  of  no  binding  obligation. 

rV.  Had  Belden  been  legally  authorized  by  the  plaintiff  to 
accept  a  smaller  sum  than  the  contract  price,  in  full  payment 
of  the  contract  price  of  the  cattle,  his  acceptance  of  such 
smaller  sum  does  not  deprive  the  plaintiff  of  a  right  of  action 
for  the  balance.  .  The  payment  of  part  is  no  satisfaction  of  the 
whole.  There  was  no  legal  consideration  for  the  deduction. 
Tbe  defendants  bad  no  legal  claim  to  any  deduction  from  the 
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contract  price.  The  doctrine  of  corneal  emptor  applied  to  the 
bruised  condition  of  the  cattle.  Therq  was  no  warranty  of 
soundness.  There  is  no  pretence  of  fraud.  The  payment  made 
was  not  a  good  accord  and  satisfaction.  {Johnson  v.  Brcmnmy 
6  Johns.  269 ;  Seymow  v.  Mintum^  17  Johns.  169.)  That  the 
doctrine  of  cameat  emptor  applies  to  the  sale  of  the  cattle,  see 
Hilliard  on  the  Law  of  Sales,  224 ;  Fitzherbert's  K  B.,  94  c 

J.  CochTWne^  for  defendants,  claimed  that  judgment  should 
be  entered  in  Uieir  favor,  and  argued  as  follows. 

I.  The  answer  alleges,  that  in  consideration  of  the  damage 
suffered  by  the  defendants,  on  account  of  the  cattle  haying  been 
bruised,  the  plaintiff  agreed  to  settle,  and  did  settle  his  daim 
at  a  less  sum  than  he  originally  demanded.  The  evidence 
proves  the  allegation.  This  is  no  answer  of  an  accord  and 
satisfaction,  but  of  an  agreement  between  the  parties  to  settle, 
and  a  settlement. 

n.  The  insufficiency  of  a  smaller  sum  to  cancel  a  greater, 
pleaded  in  form  of  an  accord  and  satisfaction,  proceeds  on  the 
ground  of  the  palpable  inadequacy  of  the  less  to  the  greater 
sum.  (  WaCkmom  v.  IngUby  ds  Stoke^  6  John.  R  886, 891,  and 
cases  cited.)  If,  in  addition,  however,  to  the  less  sum  paid,  any 
other  consideration  is  shown  from  which  the  court  can  see  that 
a  benefit  could  be  derived  to  the  plaintiff  ^s  satisfaction,  that 
makes  the  payment  of  the  smaller  sum  good  as  an  accord  and 
satisfaction.  As,  if  the  less  sum  be  paid  at  a  different  place, 
or  before  the  day  agreed  (  Walkman  v.  Ingleby^  supra ;  Fiich 
V.  Sutton^  5  East's  R  230).  *If  the  amount  is  disputed,  the  ac- 
ceptance of  a  sum  stnaller  than  the  demand,  is  a  good  accord 
and  satisfaction  {Palmerton  v.  Ilvaford^  4  Denio,  166).  The 
answer  and  the  evidence  in  this  case  both  show  that  the  amount 
was  disputed,  and  that  in  consideration  of  the  cattle  having 
been  bruised,  $89  were  thrown  off  in  settlement. 

By  the  Court. — ^We  are  all  of  opinion  that  upon  the  &ct8 
found  by  the  jury,  the  defendants  are  entitled  to  judgment. 

Admitting  that  the  cattle  were  not  sold  under  a  warranty, 
express  or  implied,  as  to  their  soundness,  and  that  the  defend- 
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ants  had^  therefore,  no  legal  right  to  claim  a  deduction  from 
the  stipidated  price;  the  deduction  was,  nowever,  ju8t  aud 
equitable  in  itself,  and  its  equity  is  a  sufficient  consideration 
for  its  allowance.  It  is  sufficient  to  exempt  the  case  from  the 
general  rule,  that  the  payment  of  a  less  sum  than  the  amount 
of  the  debt  is  not  a  good  accord  and  satisfaction. 

But  it  is  not  alone  upon  this  ground  that  we  place  our  deci- 
sion. We  apprehend  that  it  is  settled  law,  that  when  the  claim 
of  a  creditor  is  disputed  in  good  faith,  and  in  order  tc»  settle  the 
dispute  he  consents  to  abate  a  portion  of  his  demand,  the  settle- 
ment, as  a  compromise,  is  valid  and  binding.  Nor  will  the 
court  inquire  in  such  cases,  whether  he  was  legally  l^ound  to 
make  the  sacrifice.  We  deem  it  needless  to  refer  to  cases  to 
show  that  suck  is  the  rule.*  It  is  sufficient  to  say  that  it  was 
the  ground  of  the  decision  of  this  court  in  Carrie  v.  Stede^  2 
Sand.  S.  C.  R.,  p.  542.  There  is  no  reason  here  to  question 
the  good  £aith  of  the  defendants.  They  doubtless  believed  that 
they  were  entitled  to  the  deduction  which  they  claimed. 

The  only  question  that  remains  is,  whether  the  agent,  Belden, 
had  authori^  to  make  the  deduction.  It  is  said  that  this  ques- 
tion ought  to  have  been  submitted  to  the  jury.  As  we  read 
the  case,  it  was  submitted  to  the  jury,  and  their  finding,  if  there 
was  any  evidence  to  support  it,  is  conclusive.  The  testimony  of 
the  witness.  Doctor,  was  sufficient  to  support  it ;  and  supposing 
faim  to  have  been  contradicted  by  Belden,  whether  he  or  Bel- 
den was  to  be  believed,  it  was  for  the  jury  to  determine. 
-  But,  in  truth,  it  was  not  necessary  that  the  question  of  the 
agent's  authority  should  have  been  submitted  to  the  jury  at  all. 
His  authority  resulted  from  the  nature  of  his  agency ;  he  had 
a  general  authority  to  sell  and  collect  the  price.  The  amount 
to  be  paid  rested,  therefore,  in  his  discretion,  and  he  exercised 
this  discretion  in  making  the  settlement  which  he  did.  The  sum 
paid  to  him  he  consented  to  receive  as  the  full  price  to  which 
he  was  entitled. 

As  the  facts  in  this  case  have  been  specially  found  by  the 
jury,  the  Code  makes  it  our  duty  to  render  such  a  judgment 
as  the  finding  warrants  (§  262).  The  verdict  for  the  plaintiff 
mnst,  therefore,  be  set  aside,  and  a  verdict  and  judgment  there- 
on with  costs,  be  entered  for  the  defendants.    They  ought  not. 
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by  a  mere  dismissal  of  the  complaint,  to  be  snlgected  to  the 
risk  of  a  second' action* 


Wills  v.  Foebeot. 


It  rests  wholly  in  the  dtseretion  of  the  judge  who  tries  a  CAUse  whether  he  will  per 
mit  the  pleadings  to  be  read  to  the  jury. 
-  When  the  issues  raised  upon  the  pleadings  are  irreleyant  or  immaterial,  the 
judge  is  not  bound  to  submit  them  to  the  determination  of  the  jury,  and  msy 
therefore  withhold  from  the  jury  the  pleadings  in  which  they  are  contained. 
In  an  action  of  assault  and  battery,  causes  of  provocation  cannot  be  admitted  in 
evidence  in  mitigation  of  damages,  unless  they  happened  at  the  time  of  the 
assault,  or  immediately  preceding  it,  so  as  to  form  part  of  one  transaction. 
In  such  an  action,  proof  of  the  general  character  of  the  plaintiff  cannot  he 

received  in  mitigation  of  damages. 
Exceptions  overruled ;  judgment  for  plaintiff  affirmed,  with  oostSi 
(Before  Oaklet,  Oh.  J.,  Oaxpbkll  and  Emar,  JJ.) 
June  18 ;  July  2. 

Affeal  by  defendants  from  a  judgment  at  Special  Termi  in 
&vor  of  plaintiff,  for  $2,852.29.  A  bill  of  exceptions  was 
attached  to  the  record. 

The  action  was  for  an  assault  and  battery,  committed  by  the 
defendant  on  the  plaintiff,  in  the  month  of  June,  1850. 

The  defendant,  in  his  answer,  admitted  that  he  had  inflicted 
several  blows  upon  the  plaintiff,  at  the  time  and  place  mention- 
ed in  the  complaint,  but  denied  that  he  had  done  so  withont 
•provocation.  The  answer  th^n  proceeded  to  set  up  as  a  fall 
justification  and  defence,  and  with  details  unnecessary  to  be 
stated,  that  the  plaintiff's  conduct  towards  him,  the  defendant, 
had  been  uniformly  treacherous,  cowardly  and  false ;  that  he 
had  availed  himself  of  the  defendiant's  hospitality  as  a  means  of 
destroying  the  defendant's  tranquillity  of  mind,  and  the  dignity 
and  purity  of  his  wife;  that  he  had  pursued  a  system  of 
stealthy  and  secret  intercourse  with  defendant's  wife ;  had  taken 
with  her  unworthy  and  criminal  liberties,  and  had  introduced 
habits  of  debauchery  into  the  defendant's  household ;  that  the 


NEW  YOEK— JULY,  1853.  311 

Willis  V.  Forregt 

plaintiff  had  also  caused  to  be  published  in  a  newspaper  edited 
by  himself,  called  the  "Home  Journal,"  and  also  in  the  "New 
York  Daily  Herald,"  several  false  and  atrocious  libels  upon  the 
defendant's  character  and  conduct,  and  the  answer  concluded 
with  averring  that  it  was  under  a  burning  sense  of  the  wrongs 
thus  done  to  his  honor,  happiness  and  character,  that  he,  the 
defendant,  had  inflicted  upon  the  plaintiff  the  chastisement  ad- 
mitted, and  insisted  that  the  plaintiff  was  not  entitled  to  any 
damages  whatever;  but  that  judgment  should  be  given  for 
him,  the  defendant,  with  costs.  The  reply  of  the  plaintiff,  after 
averring  that  the  allegations  in  the  answer  were  entirely  irrele- 
vant, and  constituted  no  defence  to  the  action,  proceeded  to 
controvert  the  same  in  detail,  raising  thereon  several  distinct 
and  plainly  immaterial  issues. 

Upon  these  pleadings  the  cause  came  on  to  be  tried  before 
Mr.  Justice  Bosworth  and  a  jury,  on  the  1st  March,  1852. 

The  proceedings  on  the  trial  are  stated  in  the  bill  of  excep- 
tions, as  follows : 

Anne  Herrick  was  sworn  as  a  witness  for  the  plaintiff,  117 
and  testified,  that  she  was  present  at  the  collision  referred 
to  in  the  pleadings,  and  gave  evidence  in  relation  there- 
to; the  counsel  for  the  plaintiff  examined  various  other 
witnesses  to  prove  the  issue  on  his  part,  and  other  proceed- 
ings took  place  as  follows: 

Lewis  F.  Wwmer  was  sworn  as  a  witness  for  the 
plaintiff,  and  testified,  that  he  was  a  physician,  and  had 
been  the  family  physician  of  the  plaintiff  for  three  years, 
that  he  hadheard  of  the  occurrence  of  an  affi*ay  between.  118 
Mr.  Forrest  and  Mr.  Willis, — ^testified  to  by  the  former 
witnesses. 

The  counsel  for  the  plaintiff  then  asked  the  witness  this 
question. 

What  was  the  general  state  of  Mr.  Willis's  health  at 
that  time  ? 

The  counsel  for  the  defendant  objected  to  the  testimony 
as  irrelevant  and  improper. 

His  honor  the  judge  overruled  the  objection,  and  the 
oounsel  for  the  defendant  excepted  to  the  decision. 
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119  The  witness  testified, — ^Mr.  Willis  was  in  a  delicate  state 
of  health  from  various  causes ;  he  was  debilitated  from  a 
severe  attack  of  rheumatic  fever ;  he  was  then  in  a  conva- 
lescent state ;  I  can't  say  how  long  he  had  suffered ;  it  was 
at  least  a  year  previous ;  I  had  prescribed  for  him  only 
occasionally  during  the  year. 

After  further  testimony  from  this  witness,  the  plaintiff 
rested. 

The  counsel  for  the  defence  then  opened  the  case  on  the 
part  of  the  defendant,  and  offered  to  read  the  pleadings  to 
the  jury. 

120  His  honor,  the  judge,  refused  to  allow  the  pleadings 
to  be  read,  and  overruled  the  offer. 

The  counsel  for  the  defendant  excepted  to  the  decision* 

The  counsel  for  the  defendant,  to  prove  the  issue  on  his 
part,  then  called 

Mrs.  Christma  Underwood^  who  testified ;  I  lived  with 
Mrs.  Forrest ;  I  did  not  live  with  her  in  1844  and  1845; 
but  I  was  in  the  habit  of  going  there ;  I  called  there  two 
days  before  she  went  to  Europe  in  1844. 

The  counsel  for  the  defendant  then  asked  the  witness 
this  question. 

121  Do  you  recollect  Mr.  Willis  calling  there  shortly  before 
Mrs.  Forrest  went  to  Europe? 

The  counsel  for  the  plaintiff  asked  the  object  of  this  in- 
quiry, whereupon, 

The  counsel  for  the  defendant  offered  to  prove  by  this 
witness  and  others,  in  mitigation  of  damages,  criminal 
intercourse  between  the  plaintiff  and  the  defendant's  wife, 
commencing  in  1844  and  continued  until  May,  1850,  which 
had  come  to  defendant's  knowledge  shortly  before  the  col- 
lision aforesaid,  and  that  the  alleged  assault  and  battery  oc- 

122  curred  at  the  first  meeting  of  the  parties  after  such  know- 
ledge had  come  to  the  defendant. 

His  honor,  the  judge,  overruled  the  offer,  and  excluded 
the  testimony,  and  the  counsel  for  the  defendant  excepted 
to  the  decision. 

The  counsel  for  the  defendant  then  offered  to  prove,  in 
mitigation  of  damages,  the  several  causes  of  provocation  set 
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forth  in  the  answer  of  the  defendant,  and  on  which  isflne 
had  been  joined  by  the  reply  of  the  plaintiff. 

But  his  honor  the  judge  overruled  the  offer  and  exclud-  123 
ed  the  testimony,  to  which  ruling  and  decision  the  coun- 
sel for  the  defendant  duly  excepted. 

The  counsel  for  the  defendant  then  called 

H^n/ry  DougK&rty^  who  testified  as  to  the  collision  men- 
tioned in  the  pleadings,  and  then  deposed  as  follows :  Mr. 
Willis  walked  to  the  police  office  after  the  affair;  the  office 
was  in  a  market  in  the  Sixth  avenue. 

The  counsel  for  the  defendant  then  asked  the  witness 
this  question. 

Did  Mr.  Willis  make  a  complaint  there?  124 

The  question  was  objected  to,  whereupon  the  defendant's 
counsel  said,  ^^  I  offer  to  show  that  the  magistrate  asked 
Mr.  Willis  if  he  had  any  complaint  to  make,  and  he  said  he 
had  not,  and  they  all  walked  off.''  This  evidence  was  ex- 
cluded as  immaterial,  and  the  question  was  overruled  by 
his  honor  the  judge,  and  the  counsel  for  the  defendant  \ 
excepted  to  the  decision. 

The  counsel  for  the  defendant  then  offered  to  prove,  in 
mitigation  of  damages,  the  publications  annexed  to  the 
answer.in  the  cause,  and  to  give  the  same  in  evidence  to  125 
the  jury ;  and  to  prove  further,  in  mitigation  of  damages, 
that  at  the  time  of  each  of  the  said  publications,  de- 
fendant was  in  the  State  of  Pennsylvania,  which  was  hia 
place  of  residence ;  that  he  was  in  that  State  continually, 
with  the  exception  of  two  days,  until  the  time  of  the  en- 
counter, and  had  never  seen  the  plaintiff  from  the  time  of 
the  publication  until  that  of  the  collision. 

The  counsel  for  the  plaintiff  objected  to  the  testimony; 
the  objection  was  allowed  by  his  honor,  the  judge,  and 
the  testimony  excluded.- 

The  counsel  for  the  defendant  excepted  to  the  ded-  126 
sion. 

After  further  testimony  on  the  part  of  the  defence,  the 
counsel  for  the  defendant  called 

Oideon  O.  Chase^  who  testified  as  follows:  I  reside  in 
Owego ;  I  have  lived  there  since  1832 ;  Mr.  Willis,  the 
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plaintiff  in  this  suit,  resided  there  some  four  or  five  years; 
.  I  was  acquainted  with  him. 

The  counsel  for  the  defendant  then  asked  the  witness 
this  question. 

Do  you  know  his  general  character  for  integrity  and 
morality  ? 
127      The  counsel  for  the  plaintiff  objected  to  the  question. 

The  objection  was  allowed,  and  the  testimony  excluded. 
The  counsel  for  the  defendant  ext^epted  to  the  decision. 

The  counsel  for  the  defendant  further  offered  to  show,  in 
mitigation  of  damages,  the  general  standing  in  society  of 
said  plaintiff,  which  was  objected  to  by  the  counsel  for  the 
plaintiff  and  excluded  by  the  court,  to  which  decision  the 
plaintiff  excepted. 

Further  testimony  was  then  given  on  the  part  of  the  de- 
fendant. 

The  case  was  then  closed  on  both  sides. 

The  counsel  for  tiie  defendant  and  plaintiff  respectively 
summed  up  the  cause  to  the  jury. 

The  jury  retired  under  the  charge  of  his  honor,  the 
judge,  and  on  their  return  found  a  verdict  for  the  plaintiff 
for  $2,500  damages,  and  costs. 

J.  Vcm  JBurefiy  for  defendant,  now  insisted  that  the  judg- 
ment upon  the  verdict  ought  to  be  reversed,  and  a  new  trial 
be  granted  upon  the  following  grounds. 

I.  The  judge  erred  in  refusing  to  allow  the  defendant's  coun- 
sel to  read  the  pleadings,  in  opening  his  case  to  the  jury. 

n.  The  plaintiff  having  joined  issue  upon  the  allegations  of 
the  answer,  should  have  been  compelled  to  try  the  issues  thus 
framed.  The  court,  by  excluding  the  defence,  in  effect  allowed 
the  demurrer  taken  in  the  reply.  This  was  erroneous,  and  in 
contravention  of  the  established  rule,  that  a  party  shall  not 
both  reply  and  demur  to  the  same  plea  {Slocum  v.  Wheder^  4 
How.  Pr.  E.  373;  Spdlmcm  \.  Weider^  6  How.  Pr.  R  6; 
RicJcert  v.  Snyder^  5  Wend.  104 ;  Wheder  v.  OurtiSj  11  Wend. 
662 ;  Eussell  v.  Rogers^  15  Wend.  359). 

HL  The  testimony  offered  should  have  been  admitted.    1. 
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It  IS  competent  to  show  provocation,  in  mitigation  of  damages, 
in  an  action  of  assault  and  battery  {Lee  v.  WooUey^  19  J.  R. 
319  ;  ElUwoHh  v.  Thorrvpaan,  13  Wend,  663).  2.  The  qualifi- 
cations of  this  rulb  that  would  limit  the  provocation  to  the  time 
of  the  assault,  are  not  sustained  by  principle  or  authority 
{Frazer  v.  GramHy  Berkeley^  7  Car.  &  P.  621 ;  Bhodea  v. 
jBmich,  3  McCord,  66  ;  Dea/n  v.  Borton,  2  McMuUen,  147,  2 
Gr.  Ev.  §  267).  3.  Whether  a  sufficient  interval  had  elapsed 
between  the  provocation  and  the  punishment  in  this  case,  was 
a  proper  subject  of  inquiry  for  thejury. 

IV.  The  testimony  offered  at  fol.  123  and  fol.  125,  should 
have  been  received,  [see  reasons  stated  under  point  III.] 
There  was  also  error  in  the  refusal  to  allow  the  defendant's 
counsel  to  read  and  prove  to  jury  the  challenge  or  invitation 
suggested  in  the  plaintiff's  libel  against  the  defendant  {Logcm 
V.  Amiin^  1  Stew.  4X6). 

V.  Tlie  testimony  offered  at  fol.  124,  should  have  been 
admitted.  It  served  to  show  the  extent  of  injury  done  to 
plaintiff,  and  to  disprove  his  statement  as  to  the  manner  in 
which  he  was  assailed.  And  proof  of  Mr.  Willis'  admission, 
that  he  had  no  complaint  to  make,  was  competent  {Yost 
v.  I>itch,  5  Black,  f.  184). 

VI.  This  being  a  speculative  suit,  in  which  an  enhanced  rate 
of  damages  was  claimed  on  the  score  of  the  personal  position 
of  the  parties,  and  for  injuries  to  the  sensibilities,  as  well  as  to 
the  body  of  the  plaintiff,  the  offer  to  prove  the  standing  of 
plaintiff  in  society  should  have  been  admitted.  It  was  com- 
petent upon  the  question  of  damages  (2  Gr.  Ev.  §  267  ;  2  Car. 
&  P.  292  ;  Paddock  v.  Salisbury,  2  Cow.  811). 

E.  Sandford,  in  resisting  the  motion,  argued  as  follows. 

I.  The  question  put  to  Dr.  Warner,  as  to  the  state  of  the 
plaintiff's  health,  at  the  time  of  the  assault,  was  relevant,  and 
was  properly  admitted. 

n.  The  court  properly  refused  to  permit  the  counsel  for  the 
defendant  to  read  the  pleadings  to  the  jury.  All  questions 
arising  upon  the  pleadings  are  for  the  determination  of  the 
court    It  was  for  the  court  to  determine  what  issues  joined  in 
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them  were  properly  for  the  consideration  of  the  jury ;  and 
what  evidence  was  competent  when  oflTered  in  support  of  such 
issues  {Mitchell  v.  Borden^  8  Wend.  570). 

^HL  The  evidence  oflered  to  be  given  by  the  witness  Under- 
wood, was  properly  excluded.  It  did  not  constitute  any  justi- 
fication for  the  assault,  or  mitigate,  or  excuse  it  (foL  121).  {Lee 
V.  Wci^ey^  19  J.  R.  319 ;  MUuoorth  v.  Thompeouy  13  Wend.  658 ; 
Bearddey  v.  Maynard^  4t  Wend.  336,  55  ;  Maynard  v. 
Bearddey^  7  Wend.  560,  64). 

IV.  The  oflfer  to  prove  the  several  causes  of  provocation  set 
forth  in  the  answer  of  the  defendant,  and  on  which  issue  had 
been  joined  by  the  reply  of  the  plaintiff,  was  properly  over- 
rnled  (foL  122).    [See  cases  cited  under  point  IIL] 

V.  The  question  put  to  Mr.  Dougherty,  whether  Mr.  Willis 
aaid  at  the  police  office  that  he  had  no  complaint  to  make,  was 
irrelevant,  and  was  properly  excluded  (fol.  124). 

YL  The  offer  to  prove  the  publications  annexed  to  the 
answer,  and  to  prove  the  absence  of  the  defendant  from  the 
State  at  the  time  of  their  publication,  and  that  he  had  not  seen 
the  plaintiff  from  the  time  of  publication  until  that  of  the  as- 
sault, was  properly  overruled  (foL  125). 

yn.  Uie  question  put  to  the  witness  Chase,  whether  he 
knew  the  general  character  of  thr3  plaintiff  for  integrity  and 
morality,  was  properly  overruled  (fol.  126). 

YIIL  The  evidence  offered,  to  show  the  general  standing  of 
the  plaintiff  in  society,  was  properly  excluded.  No  issue  on 
this  subject  was  raised  by  the  pleadings ;  nor  was  the  evidence 
offered  relevant  to  any  issue  raised  thereby  (fol.  127). 

IX.  The  judgment  appealed  from,  should,  be  affirmed,  with 
costs. 

By  thb  C3oubt.  Campbell,  J. — This  was  an  action  for  assault 
and  battery,  tried  before  one  of  the  justices  of  this  court  and  a 
jury  in  the  spring  of  1852,  and  a  verdict  rendered  in  favor  of 
the  plaintiff  for  $2500.  A  motion  is  now  made  on  the  part  of 
the  defendant,  to  set  aside  the  judgment  entered  on  the  ground 
that  the  judge  had  erred  in  refusing  the  defendant  permission 
to  read  the  pleadings  to  the  jury,  and  had  excluded  the  evidence 
offered  in  mitigation  of  damages. 
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It  was  purely  a  matter  of  discretion  with  the  judge  whether 
he  would  allow  the  pleadings  to  be  read.  He  might  call  upon 
the  counsel  to  read  them,  or  to  state  their  substance,  if  it  was 
necessary  to  enable  the  court  to  understand  the  issues  which 
were  raised  and  were  to  be  tried.  The  pleadings,  which  are 
presumed  to  be  statements  in  legal  form  of  those  facts,  which 
constitute  the  charge  or  defence  of  the  parties,  are  for  the  con- 
sideration of  the  court  When  eWdence  for  the  consideration 
of  the  jury  is  offered,  or  given,  to  sustain  or  establish  those  facts, 
it  becomes  necessary  for  the  court  to  underetand  what  issues  are 
raised,  and  which  are  properly  triable  m  the  case.  The  facts 
stated  in  the  pleadings,  except  so  far  as  admitted,  could  not  be 
considered  by  the  jury  until  proved  fey  competent  testimony. 
In  this  case  there  was  a  long  answer,  acUnitting  the  assault,  but 
setting  up  various  causes  of  provocation  which  had  arisen  at 
different  periods  previous.  The  reply  took  issue  and  denied 
these  causes  of  provocation.  Thus  upon  the  face  of  the  plead- 
ing as  they  stood  when  the  cause  was  brought  on  for  trial, 
issues  were  joined  in  a  simple  action  of  assault  and  battery,  the 
disposition  of  which  would  call  for  inquiries  into  the  history, 
conduct,  standing  in  society,  and  grievances  of  these  parties, 
and  extending  through  a  series  of  years.  It  is  very  manifest 
that  the  judge  ought  not  to  allow  those  issues  to  be  tried  in 
such  an  action.  The  correct  practice,  says  Justice  Barculo  in  a 
similar  case  {Fox  v.  £Punty  8th  Howard,  Pr.  R.  12),  is  at  the  cir- 
cuit to  lay  out  of  the  case  all  the  irrelevant  allegations,  as  well 
as  the  immaterial  issues  contained  in  the  pleadings,  and  hold 
the  parties  to  trial  upon  the  material  issues  or  points  in  the 
case.  As  most  of  the  issues  raised  by  the  pleadings  in  this  case 
could  not  be  placed  before  the  jury  for  their  consideration,  the 
judge,  we  think,  very  properly  refused  permission  to  the  coun- 
sel to  read  the  pleadings  to  the  jury. 

The  evidence,  which  the  defendant  offered  in  mitigation  of 
damages,  and  which  was  excluded  by  the  judge,  was  not  admis- 
sible. Whatever  were  the  real  or  fancied  causes  of  provoca- 
tion, and  which  were  offered  to  be  proved,  if  they  existed,  they 
were  known  to  the  defendant  a  long  time  prior  to  the  assault 
They  were  not  of  recent  occurrence,  had  not  just  come  to  the 
knowledge  of  the  defendant,  and  especially  did  not  happen  at 
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the  time  of  the  assault.  Li  one  of  the  oldest  reported  cases 
in  this  country,  decided  now  nearly  half  a  century  ago  {Avery  v. 
Bay  et  aZ.,  1  Mass.  Eep.  11),  it  was  ruled  that  in  an  action  for 
assault  and  battery  the  defendant  may  give  in  evidence  in  miti- 
gation of  damages,  immediate  provocation,  such  as  happened 
at  the  time  of  the  assault,  hut  not  such  as  happened  previously. 
Mr.  Justice  Ledyard  said  in  that  case  that  he  should  be  in  &vor 
of  admitting  evidence  of  provocation  given  in  mitigation  of 
damages  upon  a  liberal  scale,  but  to  admit  such  evidence  where 
the  blood  has  had  time  to  cool  would  be  extending  the  rule  so 
as  to  render  it  impossible  to  say  where  the  court  should  stop. 

In  the  leading  case  in  this  state,  that  of  Lee  v.  Woolaeyy  19 
John.  319,  Chief  Justice  Spencer  remarked,  "  It  appears  to  me 
neither. to  comport  with  sound  policy  nor  law  to  allow  an 
inquiry  into  antecedent  facts  in  such  a  case  as  this,  unless  they 
are  fairly  to  be  considered  as  parts  of  one  and  the  same  transac- 
tion. A  contrary  course  would  greatly  encourage  breaches  of 
the  peace,  personal  rencounters,  and  every  species  of  brutal 
force,  and  would  tend  to  uncivilize  the  community."  The  rule 
as  first  laid  down  in  this  country,  so  far  as  we  find  in  Avery  v. 
jBoy,  prevails,  with  scarcely  an  exception,  if  indeed  there  is  any, 
in  all  the  states  of  this  Union,  and  its  justness  and  policy  have 
been  dwelt  upon,  and  favorably  considered,  in  -a  large  number 
of  cases.  It  is  the  established  rule  in  this  state,  and  has  been 
followed  and  recognised  in  several  cases  decided  since  that  of 
Lee  V.  Woclsey,  We  see  no  reason  in  this  case  to  depart  from 
it  There  were  some  other  minor  questions  raised,  but  which 
were  not  pressed  at  the  argument,  and  which  were  of  litdo 
moment    We  think  them  correctly  determined  at  the  triaL 

The  judgment  appealed  from  must  be  affirmed. 


Heine  v.  Anderson. 


In  an  action  to  recover  damages  for  the  wrongfol  detention  of  penonal  propertj 
it  is  not  necessary  to  set  forth  the  plaintiff's  title  in  the  complaint  A  gene- 
ral averment  of  ownership  is  suiBcient 

Under  snch  a  complaint  a  bill  of  sale  from  the  former  owner  may  be  giTcn 
in  evidanoeu 
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Where  the  goods  are  in  the  possession  of  a  bailee  of  the  vendor,  the  bill  of  sale 
gives  an  immediate  and  valid  title  to  the  purchaser,  without  a  formal  delivery  ' 
of  the  poss^toion.    The  possession  of  the  bailee  becomes  that  of  the  purchaser.  ( 

Such  a  bill  of  sale  is  not  merely  a  transfer  of  a  right  of  action,  but  of  the  goods  - 
themselves^  and  gives  an  immediate  right    to  the  purchaser  as  owner  to 
demand  their  restoration. 

Where  the  bailee  claims  a  lien,  the  claim  must  be  positively  made,  and  its  nature^ 
if  not  its  amount,  be  stated. 

When  the  claim  is  not  so  made,  his  refusal  to  deliver  the  goods  is  sufficient  proof 
of  a  conversion. 

Judgment  for  plainti£ 

(Before  Oaxlkt,  Ch.  J.,  Campbkll  and  Emmst,  JJ.) 
June  16 ;  July  2»  1858. 

This  was  an  action  to  recover  damages  for  the  wrongful 
detention  by  the  defendant,  of  certain  articles  of  clothing, 
and  stnff  for  clothing,  alleged  to  be  the  property  of  the 
plaintiff. 

The  answer  took  issue  on  all  the  averments  in  the  com- 
plaint. 

The  cause  was  tried  before  Mr.  Justice  Bosworth  at  the  trial 
term  for  March,  1853.  On  the  trial,  Justus  Uhlendorf,  a  witness 
on  the  part  of  the  plaintiff,  testified  that  he  was  a  tailor,  and  that 
in  December,  1851,  be  was  in  partnership  with  Mr.  John  Fracks, 
and  that  he  and  his  partner  kept  a  clothing  store  at  No.  614 
Water  street,  in  the  city  of  New  York ;  that  said  store  was 
burnt  down  in  December,  1851,  and  part  of  the  goods  from  the 
store  was  saved  from  the  fire ;  that  the  goods  saved  were  24 
coats ;  36  paiv  of  pants ;  36  vests ;  a  lot  of  silk  and  woollen 
stuffs  for  vests  and  pantaloons,  and  other  materials  for  clothing: 
and  that  the  value  of  the  goods  saved  was  about  two  hundred 
and  fifty  dollars ;  that  the  said  goods  were  taken  to  the  house 
of  defendant,  and  that  the  house  of  defendant  was  about  200 
yards  from  the  place  where  the  fire  was. 

Upon  cross-examination  he  testified  that  after  the  fire  he  went 
to  the  defendant's  house  and  saw  the  goods  there ;  they  wef  e 
the  same  goods  that  had  been  in  his  store,  and  he  examined 
and  counted  them. 

James  McGay,  sworn  on  behalf  of  the  plaintiff,  testified  that 
he  was  subscribing  witness  to  a  bill  of  sale  (now  produced)  by 
Uhlendorf  &  Fracks  to  the  plaintiff  in  this  suit,  and  saw  them 
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execute  the  same ;  which  eaid  bill  of  sale,  he  then  and  there 
produced,  and  offered  to  read  the  same  in  evidence ;  and  there- 
upon the  defendant's  counsel,  W,  Allen,  Esq.,  objected  to  the  . 
,  admission  of  the  same,  in  evidence,  because —  / 

/       1st  The  assignment,  or  bill  of  sale,  was  irrelevant,  as  its  effect  j 
was  to  make  the  plaintiff  an  assignee  of  a  thing  in  action,  \ 
I  which  fact  was  not  averred  in  the  complaint.    And  I 

2d.  Because  he  averred  that  this  suit  having  been  brought  | 
/  for  a  wrongful  detention  of  said  goods,  that  the  same  was  a  ' 
.  tort,  and  was  not  assignable.  His  honor  the  judge  overruled  | 
/  the  several  objections,  and  the  defendant  excepted.    The  bill 

of  sale  was  then  read  in  evidence,  and  was  in  the  words  and  \ 
I  figures  following : 

^'  Enow  all  men  by  these  presents,  that  We,  Justus  Uhlendorf, 
and  John  Fracks,  of  the  city  of  New  York,  of  the  first  part,  for  and 
in  consideration  of  the  sum  of  fifty  dollars,  lawful  money  of  the 
United  States,  to  us  in  hand  paid,  at  or  before  the  ensealing  and 
delivery  of  these  presents,  by  Henry  A.  Heine,  of  the  same  city, 
of  the  second  part,  the  receipt  whereof  is  hereby  acknowledged,  . 
have  bargained  and  sold,  and  by  tbese  presents  do  grant  and 
convey,  unto  the  said  party  of  tiie  second  part,  his  executors, 
administrators  and  assigns,  about  86  pair  pants — ^buckskin,  doe- 
skin, kerseymere  and  light  goods;  about  36  vests — silk  and 
summer  vests ;  about  24  coats — summer  coats,  pilot  cloth  coats 
and  fine  doth  coats ;  lot  of  silk  stufb  for  vests  and  woolen 
stuffs  for  vests;  lot  of  pantaloon  stuffs ;  lot  of  lining  for  coats ; 
lot  of  alapaca,  and  some  buttons — ^the  same  being  the  goods 
saved  from  the  fire  that  took  place  in  our  store,  in  December 
last,  and  this  conveyance  being  intended  to  cover  all  the  pro- 
perty so  saved,  whether  enumerated  here  or  not.  To  have  and 
to  hold  the  same  unto  the  said  party  of  the  second  part,  his 
executors,  administrators  and  assigns  for  ever.  And  we  do  for 
ourselves,  our  heirs,  executots  and  administrators,  covenant  and 
agree,  to  and  with  the  said  party  of  the  second  part,  to  war- 
rant and  defend  the  sale  of  the  said  goods  hereby  sold  unto  the 
said  party  of  the  second  part,  his  executors,  administrators  and 
assigns,  against  all  and  every  person  and  persons  whatsoever. 
la  witness  whereof,  we  have  hereunto  set  our  hands  and  seals. 
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the  eighteenth  day  of  June,  in  the  year  one  thousand  eight 
hundred  and  fifty-two, 

*'  Justus  Uhle^posf.    [l.  s.] 
"  John  Fbao^s,  [l.  s.] 

^  Signed^  sealedy  and  ddmred  \ 
m  the  presence  of  ) 

*'Tbe  words  '  and  now  at*  erased  before  signing. 
^^  Witness  as  to  John  Fraoks,— Jakbb  MoGat,    As  to  J. 

UHI»KlfIX)BF,— oTaMES  MoGaY." 

The  same  witness  then  testified  that  a  day  or  two  before  the 
commencement  of  this  suit  he  went,  in  company  with  the  plain- 
tiff to  the  house  of  the  defendant,  and  took  with  him  the  bill 
of  sale  (above-mentioned),  that  he  demanded  the  goods  in  ques- 
tion from  the  defendant  for  the  plaintiff,  and  read  the  different 
goods  off  from  the  bill  of  sale  to  him,  and  that  the  defendant 
refused  to  give  up  the  goods  until  he  was  paid  for  keeping 
them. 

Upon  oro68«examination  he  testified  that  he  showed  and  read 
the  bill  of  sale  to  the  defendant ;  told  him  I  wanted  the  goods. 
Do  not  recollect  the  exact  words  used  by  the  defendant,  but 
that  substantially  it  was  he  would  not  give  up  the  goods  until 
he  was  paid  for  saving  them,  or  keeping  theoi,  or  something  to 
Ihat  effect. 

This  witness  also  testified  that  he  did  not  offer  to  pay  the 
defendant  anything,  and  he  did  not  know  of  any  offer  having 
been  made  by  the  plaintiff  to  pay  him.  Anderson  made  no 
other  claim,  and  said  the  goods  were  not  his. 

The  plaintiff  here  rested  his  case,  and  the  defendant's  counsel 
then  moved  for  a  nonsuit  or  for  the  complaint  to  be  dismissed, 
upon  the  ground  that  the  plaintiff's  evidence  showed  that  the 
case  was  an  assignment  of  a  tort ;  and  also  because  the  defen* 
dant  had  a  lien  on  the  goods  for  his  trouble  in  storing  them,  and 
also  on  the  ground  that  no  demand  and  refusal  to  deliver  up 
said  goods  had  been  shown.  The  judge  denied  the  motion 
upon  the  ground  (among  others)  that  there  wae  no  lien  set  up 
in  the  answer,  and  the  defendant  excepted. 

The  defendant's  counsel  then  called,  as  a  witness  on  his 
behalf  Mr.  Oly  AndersoUi  the  defendant  in  the  suit,  to  the  ad- 

D.— IL  21 
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mission  of  whose  testimony  the  plaintiff's  counsel  objected, 
upon  the  ground  of  his  being  the  defendant.  His  honor  the 
judge  overruled  the  objection,  on  the  ground  that  plaintiff  had 
introduced  Mr.  Uhlendorf,  the  person  through  whom  the  right 
to  the  property  was  claimed  to  come  to  plaintiff  after  it  was 
found  in  defendant's  possession,  and  the  plaintiff  excepted. 

Mr.  Oly  Anderson,  the  defendant,  was  then  sworn  as  a  wit- 
ness on  his  own  behalf,  and  testified  that  he  was  a  polioe  officer 
of  the  city  of  New  York ;  that  the  fire  referred  to  by  the  wit* 
ness  Uhlendorf,  took  place  in  December,  1851 ;  that  the  goods 
saved  from  the  fire  were  in  the  first  instance  placed  in  the  yard 
of  his  house ;  that  he  afterward  took  them  up  stairs,  in  his 
house — ^that  they  were  partly  wet  and  damaged,  and  he  had 
them  spread  out  and  dried ;  that  Mr.  Uhlendorf  came  to  his 
house  the  next  day  after  the  fire,  and  saw  the  goods,  and 
requested  that  the  goods  might  remain  where  they  were  until 
he  could  get  a  place,  and  that  he  agreed  that  they  might 
remain ;  that  afterward  the  insurance  office  people  came  and 
saw  the  goods,  and  told  him  not  to  deliver  the  goods  to  anybody 
till  he  heard  from  them.  Afterward  a  Mr.  Ahrens  came  and 
said  the  goods  ought  to  be  delivered  to  him  because  Uhlendorf 
&  Fracks  had  bought  them  from  him,  and  they  had  not  yet 
been  all  paid  for.  He  also  testified  that  he  had  caused  an 
advertisement  to  be  inserted  in  the  newspaper,  in  reference  to 
these  goods,  which  cost  him  four  doUare.  The  New  York  Sun  * 
newspaper  of  the  date  of  the  15th  day  of  June,  1852,  was  then 
produced  in  court,  and  the  witness  pointed  out  the  advertise- 
ment refisrred  to ;  and  the  same  was  in  the  following  words : 

"  The  proper  owners  of  the  goods  of  the  merchant  tailor 
store,  saved  from  the  fire  at  No.  614  Water  street,  N.  Y.,  on 
the  9th  of  December  last,  please  call  at  303  Front  st.,  comer 
of  Govemeur  slip,  and  pay  charges  and  take  the  goods,  or  they 
will  be  sold  at  public  auotion  in  oonsequenoe  of  the  same.  Ji 
K  15,  8, 165." 

The  witness  further  testified  that  he  told  the  different  parties 
that  he  wanted  to  find  the  true  owner  of  the  goods,  and  he 
thought  he  ought  to  be  paid  for  the  trouble  he  had  had ;  but 
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he  did  not  fndst  as  a  matter  of  right  that  a^Tthing  should  be 
paid.  The  witness  further  testified  that  when  Mr.  McGay 
called  upon  him  about  the  goods,  Mr.  McGaj  asked  him  if  he 
thought  he  had  a  lien  on  the  goods;  and  that  he  replied  to  Mr. 
McGay  that  he  thought  he  ought  to  be  paid  for  his  trouble  in 
keeping  and  drying  the  goods. 

He  farther  testified  that  the  goods  remained  at  his  house  till 
June,  1858 ;  and  that  the  storage  of  the  goods  during  that  time 
was  worth  one  dollar. 

Upon  cross-examination  he  testified  that  he  had  never  before 
named  any  sum  as  being  an  estimate  of  what  he  thought  him- 
self entitled  to ;  and  in  reply  to  a  question  put  by  a  juror,  as  to 
what  had  become  of  the  goods,  he  replied  that  they  had  been  sold. 

The  defendant's  counsel  here  rested  his  case.  Whereupon 
the  defendant's  counsel  requested  the  judge  to  charge  the  jury 
that  no  demand  and  refusal  had  been  shown,  and  to  direct  a 
verdict  for  the  defendant,  but  his  honor  the  judge  reftised  so  to 
charge  and  direct ;  and  the  defendant's  counsel  then  and  there 
excepted,  and  his  honor  the  judge  charged  the  jury  that  if  they 
believed  the  goods  in  question  were  the  goods  of  TJhlendorf  & 
Flracks  at  the  time  the  fire  occurred,  and  had  been  disposed  of 
by  them  to  the  plaintiff,  and  if  they  believed  that  the  plaintiff 
had  subsequently  thereto,  and  before  the  commencement  of 
this  action,  demanded  the  goods  from  the  defendant,  and  that 
he  had  reftised  to  give  them  up,  that  the  plaintiff  was  entitled 
to  a  verdict  for  the  value  of  the  goods,  subject  to  the  opinion 
of  the  court  upon  the  questions  of  law  that  had  arisen  during 
the  trial,  and  which  would  be  disposed  of  by  the  court  at  the 
general  term. 

Neither  plaintiff  nor  defendant  excepted  to  Ihe  charge  of  the 
judge,  nor  any  part  thereof,  and  the  jury,  without  leaving  their 
seals,  rendered  a  verdict  for  the  plaintiff  for  $150,  subject  to 
the  opinion  of  the  court,  as  aforesaid.  The  case  was  submitted 
by  the  counsel  of  the  respective  parties  upon  printed  points, 

J.  McGay^  for  plaintiff. 

I.  The  bill  of  sale  of  the  goods  in  question  to  the  plaintiff, 
given  in  evidence  by  the  plabtiff,  was  not  irrelevant,  and  was 
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admissible  to  prove  the  ownership  of  the  goods  in  the  plaintiff; 
the  defendant  having,  in  his  answer,  denied  the  wrongful 
detention  of  the  plaintiff's  goods. 

n.  No  tort  was  committed  by  the  defendant  nntil  after  the 
goods  were  sold  to  the  plaintiff.  Because  the  goods  were  law« 
folly  in  the  possession  of  the  defendant  while  they  remained 
the  property  of  XJhlendorf  &'  Fracks,  they  never  having  de* 
manded  them.  But,  having  been  sold  by  them  to  the  plaintiff, 
and  he  having  demanded  them,  and  iJiey  not  having  been 
surrendered  to  him — Whence  the  tort.  There  was  no  tort  to 
assign — because  no  tort  had  been  committed  when  the  bill  of 
sale  was  executed ;  and  the  question,  whether  or  not  a  tort  is 
assignable,  does  not  arise  in  this  suit. 

IIL  The  motion  to  dismiss  the  complaint  was  properly 
denied ;  because,  as  a  malter  of  fact,  the  evidence  did  not  show 
this  case  to  be  the  assignment  of  a  tort,  and  because  there  had 
been  a  demand  of  the  goods,  and  a  refusal  to  deliver  them, 
inasmuch  as  the  defendant  had  refiised,  and,  besides,  the  non* 
delivery  was  a  refusal, 

lY,  The  motion  to  dismiss  was  properly  denied,  also,  because 
the  defendant  had  not  a  lien  on  the  goods,  for  saving  them  or 
drying  them;  because,  1,  There  is  no  evidence  that  the  de« 
fendant  saved  the  goods  at  all.  ^^  The  goods  were  taken  to  the 
house  of  the  defendant."  The  fact  being  that  the  goods  were 
saved  by  the  owners,  and  taken  by  them  to  the  defendant's 
yard,  and,  2.  He  was  not  requested  to  dry  them,  and  ^^  non 
constaty^  but  the  owners  would  rather  have  had  tiiem  remain 
wet,  and,  8.  The  law  does  not  give  a  lien  in  such  cases.  The 
lien  claimed  by  the  defendant's  counsel  exists  only  In  the  case 
of  goods  saved  from  a  ship  on  fire  at  sea,  and  goods  thrown  on 
shore  from  a  wreck ;  and,  besides,  4.  The  defendant  himself 
not  only  did  not  claim  a  lien  when  he  was  asked  for  the  goods, 
but,  in  his  testimony,  actually  disavowed  having  one.  "  He 
did  not  insist,  as  a  matter  of  right,  that  anything  should  be 
paid,"  and  ^^he  had  never  (before  he  gave  his  testimony) 
named  any  sum,  as  being  an  estimate  of  what  he  thought 
himself  entitled  to."  5.  Of  course,  defendant  had  no  lien  for 
<<  keeping"  or  storing  the  goods,  without  an  agreement  to  that 
effect ;  no  agreement  is  claimed. 
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V.  The  motion  to  difimise  was  properly  denied  by  the  judge, 
upon  the  ground  that  even  if  the  defendant  had  a  lien,  it  should 
have  been  claimed  in  the  answer. 

VI.  The  judge  properly  refused  to  charge  the  jury,  that  no 
demand  and  refusal  had  been  shown,  and  to  direct  a  verdict 
for  the  defendant,  because  the  evidence  was  the  contrary. 

W.  AUerij  for  defendant 

L  The  judge  erred  in  refusing  to  nonsuit  the  plamtifiT.  1. 
The  action  is  trover  {Sjxxlding  v.  Spalding^  3  How.  297 ;  JDoioa 
V.  Greeny  877  do.,  1  Code  Rep.  64).  2.  The  ground  of  such 
refusal  as  assigned,  was  matter  of  evidence  and  not  of  averment 
The  answer  is  a  denial,  which  formerly  Would  have  been  "  not 
guilty,*'  under  which  all  matters  were  admissible  in  defence 
except  "  release''  and  "  Statute  of  limitations."  [See  Ohitty's 
PI.  title  "Trover.'']  3.  No  demand  and  refusal  was  shown. 
Charges  for  lien  should  have  been  '^^dudered  (20  Wend.  268  ;  2 
Mason,  77,  80,  81). 

n.  The  bill  of  sale  was  improperly  admitted.  Its  effect  was 
to  show  a  case  different  from  the  complaint  The  action  claims 
damages,  and  is  therefore  for  conversion  of  plaintiff 's  property. 
The  bill  of  sale  merely  showed  plaintiff  to  have  a  right  of  pos^ 
session  in  property  which  had  never  been  reduced  either 
actually  or  constructively.  The  refusal  to  deliver  up  could 
only  be  an  injury  to  such  right  of  possession.  The  evidence 
was  therefore  irrelevant  It  was  also  inadmissible,  because  it 
sustained  no  allegation  of  the  complaint  Its  highest  effect 
was  to  show  right  of  possession  in  plaintiff  to  property  which 
came  to  defendant's  possession  as  owned  by  Uhlendorf  & 
Fracks.  Defendant  was  their  bailee.  Any  alleged  change  in 
ownership  might  be  controverted  by  defendant  For  these 
reasons  an  averment  of  the  assignment  was  material.  Not 
being  so  averred,  evidence  thereof  was  irrelevant,  and  a  sur« 
prise  upon  defendant 

HL  Such  assignment  furnished  no  link  in  the  plaintiff's 
case.  Being  the  assignee  of  a  mere  right  to  possession,  his 
remedy  was  by  "claim  and  delivery"  in  the  detinet  His 
,   ohta  could  not  be  the  basis  of  such  an  action  as  this.    The  ' 
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remedy  he  chose  could  be  enforced  only  by  the  assignors.    He 
is,  therefore^  before  the  court  as  the  assignee  of  a  tort    ^at 
he  is  such  assignee  is  apparent  from  the  fact  that  it  is  through 
.  the  bill  of  sale  alone  that  he  has  acquired  rights. 

TV.  The  judge  should  have  charged  that  no  demand  and 
refusal  had  been  shown.  The  verdict  should  be  set  aside  with 
costs* 

By  the  Coubt. — ^None  of  the  objections  to  the  plaintiff^d 
recovery  are  tenable. 

The  answer  denied  property  in  the  plaintiff,  and  as  he  Kad 
never  b^n  in  the  actual  possession  of  the  goods,  he  could  only 
establish  his  title  by  proving  a  transfer  from  the  former  owner. 

.  The  bill  of  sale  was  therefore  properly  admitted  in  evidence^  / 
although  not  set  forth  in  the  complaint.    In  an  action  of  this  I 
nature,  a  general  averment  of  ownership  in  the  complaint  is 
sufficient 

The  goods,  at  the  time  of  the  sale,  were,  in  judgment  of  law^ 
in  the  possession  of  the  defendant,  as  the  agent  or  bailee  of  the 
former  owners.  Uhlendorf,  one  of  the  owners,  had  requested 
him  to  retain  them  for  a  time,  and  he  had  agreed  to  do  so  ; 

f  the  sale,  therefore,  to  the  plaintiff,  being  made  by  an  instru-  > 
ment  in  writing,  gave  him  an  immediate  and  valid  title,  with-^ 

'  out  a  formal  delivery  of  the  possession.    From  the  time  of  its^ 

'  execution,  the  possession  of  the  defendant  became  that  of  the^ 
plaintiff. 

As  it  does  not  appear  that  before  the  sale  there  liad  been 
any  conversion  of  the  goods  by  the  defendant,  or  any  denial  by 
him  of  the  title  of  the  former  owners,  the  sale  was  not  a  transfer 
of  a  mere  right  of  action  but  of  the  goods  themselves,  and  from 
that  time  the  plaintiff  was  entitled,  as  owner,  to  demand  their 
restoration. 

,  A  demand  and  refusal  were  sufficiently  proved  by  the  testi- 
mony of  Mr.  McGay,  and  as  the  question  was  submitted  to  the 
jury,  were  found  by  them  in  the  verdict  which  they  rendered 
for  the  plaintiff.  Had  not  the  proof  been  given,  the  admission 
of  the  defendant,  that  be  bad  sold  the  goods^  was  sufficient  to 
render  him  liable.  As  there  Was  no  proof  that  this  sale  was 
made  after  notice  to  the  plaintiff  of  ^ose  rights  as  owner  he 
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had  fall  notice,  it  was  plainly  wrongful.  Whether  the  defen* 
dant  had  a  lien  npon  the  goods  for  the  price  of  their  9afe-keep« 
ing,  it  is  unnecessary  to  consider,  for,  as  we  understand  his 
testimony,  he  never  demanded  a  compensation  as  a  matter  of 
right,  and  if  he  really  meant  to  insist  npon  a  lien,  he  was 
hoand  to  make  a  positive  claim,  if  not  to  state  its  nature  and 
amount 
The  plaintiff  is  entitled  to  judgment^  with  costBi 


In  detennlning  Upon  a  demuirer,  whether  matteni  teparat^ly  pleaded  eonttitnte 

a  defence,  the  court  wiU  take  into  consideration  all  thoce  parts  of  the  answer 

which  pracede  that  which  is  covered  by  the  demorrer. 
The  sufficiency  of  the  defence  may,  in  many  cases^  depend  upon  the  &«t^  whether 

the  aUegAtions  in  the  complaint  haf  e  been  admitted  or  denied. 
As  a  general  rtile^  it  is  a  good  defence  to  an  action  to  recover  the  value  of  per* 

sonal  property^  as  unjustly  detained,  that  it  had  been  delivered  to  the  true 

owner  before  the  commencement  of  the  suit 
Whether,  when  the  defendant  is  a  bailee^  he  eaa  set  up  this  defence  against  hit 

bailor-^Quere  f 
Demurrer  overruled  with  costsi 

(Before  Oaklxt,  Ctu  J,  Camtbell  and  Biaar,  J.J.) 
June  2S )  July  2, 1658* 

Appeal  from  an  order  at  Special  Term,  oteirnling  a  demur- 
rer to  a  part  of  the  defendant's  answer.  The  following  are 
the  pleadings. 

Oitff  and  (htmty  of  Keno  Tbrh^  8S* 

HoiiEB  P*  Beach,  of  said  Oity,  the  plaintiff  in  the  above  en« 
titled  action,  by  John  G.  Yose,  his  attorney,  complains  of  Ro- 
bert H.  Berdell)  the  said  defendant,  and  shows  to  this  honorable 
court,  upon  information  and  belief,  that  in  or  about  the  month 
of  August,  in  the  year  1851,  at  the  city  and  county  aforesaid) 
one  Abner  W.  Spooneir  being  the  owner  of  a  certain  Teaua 
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Bond,  (a  true  copy  whereof  is  hereunto  annexed,  marked 
Schedole  A,  and  which  said  plaintiff  prays  may  be  deemed 
part  of  this  complaint,)  by  his  agent  or  broker,  at  the  special 
instance  and  request  of  the  said  defendant,  deposited  with  him 
the  said  Texas  bond  for  the  purpose  of  enabling  the  said  defen** 
dant  to  ascertain  the  value  thereof,  and  that  the  said  defendant 
then  and  there,  in  consideration  that  the  said  Abner  W.  Spooner 
would  so  deposit  with  him  the  said  Texas  bond  as  aforesaid, 
promised  and  agreed  to  and  with  the  said  Spooner,  that  upon 
the  ascertaining  the  yalue  thereof,  he  would  either  purchase 
the  same  from  the  said  Spcoccr  and  pay  him  the  yalue  thereof) 
or  would  return  the  same  to  him  upon  demand. 

And  the  said  plaintiff,  upon  information  and  belief,  further 
says,  that  the  said  Abner  W.  Spooner  afterwards  and  in  or 
about  the  same  month  of  August,  A.  D.  1851,  duly  demanded 
from  the  said  defendant  the  said  bond  or  the  value  thereof; 
but  the  said  defendant,  though  admitting  that  the  said  Texas 
bond  was  in  his  custody  or  under  his  control^  utterly  neglected 
and  refused  either  to  return  the  said  bond  or  to  pay  the  value 
thereof  to  the  said  Spoonen 

And  the  said  plaintiff  further  says,  that  by  reason  of  the  pre* 
mises  the  said  Abner  W.  Spooner  has  suffered  damages  to  the 
amount  of  fouir  thousand  six  hundred  and  forty*five  AV  doUare. 

And  the  said  plaintiff  further  says^  that  afterwards  and  on  or 
about  the  thirteenth  day  of  May,  in  the  year  1852,  the  said 
Abner  W.  Spqoner  for  a  good  consideration  paid  to  him  there- 
for by  the  said  plaintiff,  by  an  instrument  in  Writing  under  his 
hand  and  seal,  duly  executed  and  delivered,  did  sell,  assign, 
transfer,  and  set  over  unto  the  said  plaintiff  the  said  Texas 
bond,  together  with  all  the  right  and  rights  of  action  of  the  said 
Spooner  against  the  said  defendant)  or  against  any  other  person 
whomsoever,  to  recover  the  value  of  said  bond  or  the  posseasion 
thereof,  with  full  power  to  sue  for,  collect  and  discharge,  or 
sell  and  assign  the  same,  as  by  reference  to  the  said  instrument 
of  assignment  when  produced  will  more  fully  appear. 

And  the  said  plaintiff  further  says,  that  aft;erwards,  and  on 
or  about  the  eighteenth  day  of  May^  1853)  he  gate  to  the  said 
defendant  due  notice  of  the  aforesaid  assignment,  and  demand- 
ed from  the  said  defendant  the  said  bond  ot  the  value  thereof. 
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Bat  the  said  defendant,  though  admitting  that  the  said  bond 
was  in  his  possession  or  nnder  his  control,  utterly  neglected  and 
refused  to  delirer  the  same,  or  to  pay  the  value  thereof,  to  the 
plfdntiff. 

And  the  said  plaintiff  further  says,  that  the  ralue  of  the  said 
bond,  at  the  date  of  the  commencement  of  this  action,  was  the 
just  and  fiill  sum  of  four  thousand  nine  hundred  and  eighty 
^/r  dollars,  to  which  amount  the  plaintiff  has  suffered  damages 
by  reason  of  the  neglect  and  reftisal  of  the  said  defendant  to 
perform  his  said  promise  hereinbefore  set  forth.  Wherefore 
the  said  plaintiff  asks  liiat  his  damages  may  be  assessed  at  four 
thousand  nine  hundred  and  eighty  /^^  dollars,  for  which 
amount,  widi  lawful  interest  from  the  sixdi  day  of  July,  in  the 
year  1852|  he  demands  judgment  against  the  said  defendant. 

SoHEDUias  A« 

Ko.  144.  2nd  GUss. 

Public  Debt  of  the  late  Bepublio  of  Texas. 

IThis  18  to  certify  that  £«  W.  Moore,  administrator  of  J.  K« 
Lothrop  (dec'd),  has,  under  the  provisions  of  an  act  of  the  Legis- 
lature of  the  State  of  TexaS)  entitled  an  act  to  provide  for  as^ 
certaining  the  debt  of  the  late  Bepublic  of  Texas,  approved 
20th  March^  1848,  filed  with  the  Auditor  and  Comptroller  a 
daim  for  services  as  an  officer  in  the  Texan  navy,  amounting 
to  three  thousand  seven  hundred  and  sixty^ix  ^  dollars, 
which  is  sufficiently  authenticated  to  authorize  the  auditing  of 
the  same  under  the  laws  of  the  late  Bepublic  of  Texas. 

The  said  claim,  according  to  the  data  before  us,  is  worth 
three  thousand  seven  hundred  and  sixty-six  -AV  dollars,  in  par 
funds,  as  having  been  at  that  rate  so  available  to  the  Govern* 
ment. 

In  testimony  whereof,  we  have  hereunto  set  our  hands  and 
affixed  our  seals  of  office,  at  Austin^  this  11th  day  of  April^ 
1849. 

Signed, 
[l.  s.3  J.  B.  SfiAw,  (hmptroUer^ 

[l.  b. j  J.  M.  SwiEHXB,  Auditor. 
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Homer  F.  Ebach  v.  Eobebt  H.  BwiifSLu-^'Anstver.  1.  Th« 
defendant,  Kobert  H.  Berdell,  by  Woodbury  &  Churchill  his  at- 
torneys, answers  the  complaint  in  this  action,  and  says  that  the 
said  Texas  bond  in  said  complaint  mentioned  was  deposited  with 
him,  the  month  of  August,  1851,  by  one  Montagnie,  for  certain 
purposes  then  agreed  upon  by  and  between  the  defendant  and 
said  Montagnie,  and  this  defendant  denies  that  the  said  bond 
was  then  the  property  of  or  owned  by  said  Spooner,  in  said 
complaint  .mentioned,  and  that  the  same  was  deposited 
with  the  defendant  by  an  agent  or  broker  of  said  Spooner, 
and  that  any  such  promise  or  agreement  was  made  by  the 
defendant  to  and  with  said  Spooner,  as  is  stated  and  alleged 
in  said  complaint. 

2.  The  defendant  denies  that  said  Spooner  has  sustained 
damages,  by  reason  of  the  premises,  to  the  amount  stated  in 
said  complaint,  or  to  any  amount. 

8.  The  defendant  says  that  he  has  not  sufficient  knowledge 
or  information  to  form  a  belief  whethei'  the  said  Spootier,  on  or 
about  the  ISth  day  of  May,  1852,  or  at  any  time,  executed  to 
the  plaintiff,  as  stated  in  the  complaint,  the  instrument  in  writ- 
ing or  assignment  therein  mentioned,  or  any  instrument  in 
writing  or  assigilment,  and  he  denies  that  the  said  plaintiff,  in 
the  said  month  of  May,  or  at  any  time,  had  any  right,  title  or 
interest  in  or  to  the  said  Texas  bond  or  the  value  thereof,  and  he 
denies  that  the  value  of  the  said  bond,  at  the  time  of  tlie  com* 
mencement  of  this  action,  oi"  at  any  time,  was  the  sum  of 
(4,980.94,  as  stated  in  the  complaint,  and  that  said  plaintiff  has 
sustained. damages  to  that  amount,  as  alleged  in  the  complaint, 
or  to  any  amount. 

4.  The  defendant  denies  that  the  plaintiff  gave  him  due 
notice  of  said  alleged  assignment  on  or  about  the  eighteenth 
day  of  May,  1852,  or  that  he  then  demanded  from  the  defend* 
ant  the  said  bond  or  the  value  thereof,  or  that  the  said  defend- 
ant then  admitted  that  said  bond  Was  ha  his  possession  or  under 
his  control. 

6.  The  defendant  further  answering  says,  that  the  said  J.  T. 
K.  Lothl'Op,  in  said  bond  mentioned,  was  at  the  time  of  his 
death  a  citizen  and  a  creditor  of  the  Bepublic  of  Texas ;  that  he 
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died  in  said  Texas,  in  the  month  of ■■,  1846 ;  that  the 

said  Texas  was  then  justly  indebted  to  him  in  the  snm  in  said 
bond  mentioned ;  that  afterwards^  and  in  or  about  the  month 
of  Maj,  1845,  the  said  E.  W.  Moore,  in  said  bond  mentioned, 
was  dnly  appointed  in  the  State  of  Texas  administrator  of  the 
estate  of  said  Lothrop,  and  that  the  State  of  Texas  issued  and 
delivered  to  said  Moore,  as  such  administrator,  the  said  bond 
as  the  evidence  of  obligation  for  the  debt  so  due  from  said  Be« 
public  to  said  Lothrop ;  that  the  said  Lothrop,  at  the  time  of 
his  death,  left  him  surviving  a  mother  and  two  brothers  and 
thtee  sisters,  and  the  children  of  a  sister,  then  deceased,  which 
said  mother,  brothers,  sisters,  and  children,  are  still  living,  and 
also,  by  the  laws  of  Texas,  then  Were  and  still  are  the  distribu« 
tees  of  the  personal  estate  of  said  Lothrop,  and  entitled  thereto 
under  the  statute  of  distributions  of  said  Texas«  And  this  dc 
fendant  further  answers  and  says,  that  after  the  said  bond  was 
so  issued  and  delivered  to  said  Moore  as  aforesaid,  and  in  or 
about  the  month  of  Decemb^,  1849,  the  same  came  into  the 
possession  of  one  James  S.  Holman,  and  that  said  Holman,  as 
between  himself  and  the  said  Spooner,  iu  said  complaint  men- 
tioned, and  said  plaintiff,  and  all  other  persons  except  the  ad* 
ministrator  and  said  distributees  of  said  Lothrop,  had,  in  the 
month  of  August,  1851,  and  at  all  times  after  the  same  came 
into  his  possession  as  aforesaid,  the  right  and  title  to  said  bond ; 
and  that  in  said  month  of  August,  1851,  and  at  all  times  before 
and  after,  the  same  in  fact  belonged  to,  and  was  owned  by  and 
was  the  property  of,  the  administrator  and  of  said  distributees 
of  said  Lothrop,  the  legal  right  and  title  thereto  being  in  such 
administrator,  and  the  beneficial  interest,  right,  and  title  there^ 
in,  after  payment  of  the  debts  of  said  Lothrop,  being  in  said 
distributees ;  and  this  defendant  further  answers,  that  while  the 
said  bond  was  so  in  his  possession  as  aforesaid,  and  in  or  about 
the  said  month  of  August,  1851,  he  was  advised  and  informed, 
by  'and  in  behalf  of  the  said  parties  so  owning  and  having  right 
and  titie  to  said  bond  as  aforesaid,  of  the  facts  above  set  forth 
as  to  the  ownership  thereof  and  the  tight  and  title  thereto,  and 
he  was  by  them  directed  and  requested  not  to  deliver  said  bond 
to  any  person  or  persons,  except  the  said  parties  so  owning  and 
having  a  right  and  titie  thereto  as  aforesaid,  and  he  was  by  them 
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reqtdred  and  directed  to  deliver  the  same  to  the  aaid  parties  or 
their  agents^  and  he  did  thereupon,  and  on  or  about  the  first 
day  of  September,  1851,  accordingly  deliver  up  said  bond  to 
and  for  the  benefit  of  said  parties  so  owning  and  so  having  right 
and  title  to  the  same ;  and  he  defends  this  suit  at  the  request, 
and  wholly  for  the  benefit,  and  under  the  direction  of  the  said 
parties  so  owning  and  so  having  right  and  title  to  the  said  bond 
as  aforesaid. 

6.  And  this  defendant  alleges  and  insists,  that  by  his  own 
showing  in  said  complaint,  the  plaintiff  is  not  entitled  to  main- 
tain  this  action^ 

The  defendants  demurred  to  all  that  part  of  the  answer  oon« 
tained  in  the  fifth  paragraph,  on  the  ground  that  the  matter 
alleged  therein  constituted  no  defence.  The  demurrer  was 
overruled  at  Special  Term  with  liberty  to  the  plaintiff  to  reply^ 
upon  the  usual  terms. 

From  this  order  the  plaintiff  appealed. 

Z.  B.  Shephardj  for  the  plaintiff,  insisted  that  the  demmttf 
was  well  taken,  upon  the  following  grounds. 

L  The  defendant  having  accepted  the  bond  from  plaintiff's 
assignor,  upon  a  special  contract  that  he  would  either  purchase 
or  return  tiie  same  upon  demand,  cannot  set  up  the  right  of 
Moore,  Holman,  and  the  distributees  of  Lothrop.  1.  His  under* 
taking  to  return  is  absolute,  and  such  an  undertaking  is  not 
answered  by  asserting  the  Jtts  tertUt  (Year  Book,  9  Heniy,  6 
fo.  58)  pi.  4 ;  1  Bolle  Abr.,  p.  606 ;  Sottthcote's  Case,  4  Coke,  83 
b ;  Story  on  Bailments,  §  33  $  Ooggs  v.  BoMma/rdi  3  Ld.  Raym. 
909 ;  1  Smith's  Leading  Cases,  p.  82 ;  KetOe  v.  Brumsaley  Wil* 
les,  118 ;  SteiJdard  v.  ihrnkm^  2  Campbell,  344 ;  MUea  v.  OuttU^ 
6  Bingham,  747;  Gosling  v.  Bimie^  7  Bingham,  339 ;  Per  Pol- 
lock, C.  B.,  and  Parke,  B.,  in  CAeesenum  v.  JBkaU^  6  Welsh., 
Hurl«  and  Gord.  841,  S.  C.  nom. ;  Oheesemcm  v.  McaU^  4  Eng. 
L.  and  Eq.  E.  438;  Digest,  Lib.  50,  tit  17,  c*  23;  Pothier  de 
D^p6t,  Prelun.  Art.  and  2  Art.  §  2,  pi.  49,  50,  51 ;  Dig.  Lib. 
16,  tit.  3,  c.  31,  §  1.)  2.  The  cases  in  which  the^w  ter^i  have 
been  allowed  to  be  set  up  have  been  usually  actLOHs  of  trover. 
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In  trover  the  plaintiff  claims  as  owner,  and  the  gist  of  the 
action  is  a  oonversion  of  his  property  by  the  defendant  It  is, 
therefore,  manifestly  proper,  in  tix&t  action,  for  the  defeiidant  to 
show  that  the  plaintiff  was  not  owner,  and  that  there  was  no 
conversion  of  his  property.  {King  v.  Rioha/rds^  6  Wharton, 
418 ;  Schermerhom  v.  VaUcenlmrgj  11  Johnson,  629 ;  Kennedy 
V,  Strmg,  14  id.  128 ;  Rotom  v,  FUteher,  15  id.  407.)  8.  The 
ju9  tertii  has  always  been  limited  to  cases  where  the  depositor 
fraudulently  obt'^ined  possession  of  the  things  deposited*  See 
cases  cited,  sapr^  sub,  1. 

n.  Spooner  had  a  right  lo  assign  his  cause  of  action  against 
the  defendant  The  action  is  upon  the  contract  But  he  had 
also  a  right  to  assign  the  bond  so  as  to  eive  the  plaintiff,  upon 
demand  and  upon  refusal,  a  right  of  action  against  the  defend* 
aut  {JSaU  V.  Robmsor^  2  Comst  298;  RobiMon y.  Weeks^  1 
Code  Sep.,  K  S.  311.) 

C,  Pf  KMdcmd^  for  plaintiff. 

L  The  paragraph  of  the  answer  which  is  demurred  to,  showa 
that  the  bond  in  question  is  and  always  has  been  the  pro- 
perty of  third  persons;  and  that  the  possession  of  it  belonged  to 
those  persons  when  lliis  suit  was  brought ;  that  the  suit  is  de* 
fended  for  their  benefit  and  under  their  direction,  the  bond 
having  previously  been  delivered  to  them  by  the  defendant 
And  ttiis  paragraph  is  of  course  to  be  taken  and  oonstrued  in 
connexion  with  the  preceding  parts  of  the  answer,  denying 
that  Spooner  had  any  title  to  the  bond,  and  denying  any  right 
to  the  plaintiff;  the  plaintiff  cannot  separate  one  part  of  the 
answer  from  another  and  demur.  On  the  demurrer,  the  whole 
answer  is  to  be  resorted  to ;  and  here  the  answer  sets  up  a  per* 
feet  defence  by  denying  that  Spooner  had  any  title,  when  he 
(as  alleged)  placed  the  bond  in  defendant's  hands,  and  by 
showing  who  had  the  title ;  and  why  and  how  the  defendant 
defends.  1.  The  bailee  has  a  good  defence  against  the  bailor, 
if  the  bailor  had  not  a  valid  title,  and  the  bailee  delivers  the 
goods  to  the  true  owner.  (2  Kent  Com.  566,  567;  1  OreenL 
Ev.,  §  207,  note  1 ;  Story  on  Bailms.,  §  662, 102, 34, 182 ;  Seher* 
fnerham  v.  Van  Valkenburgf  11  John.  629 ;  Story  Ag.,  §  217,  note 
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a;  9  Bing,  382;  6  Whart.  418  ;  15  Johns.  20Y;  2  Greenl.  Ev. 
§  648 ;  14  Johns.  182.)  2.  Where  bailor  has  not  title,  and  the 
rightful  holder  demands  possession  of  bailee,  the  bailee  oannot 
interplead,  but  is  to  be  deemed  a  tortious  possessor,  if  he  with- 
hold the  goods  from  the  rightful  owner.  (Stor.  Eq.,  Jur.,  §  819 ; 
Taylor  v.  Plmnm&r^  8  M.  &  S.  862.)  It  would  be  a  palpable 
perversion  of  justice  and  of  right  to  hold  that,  under  the  facts 
stated  in  the  answer  and  concealed  by  the  demurrer,  this  plains 
tiff  could  recover, 

II.  The  plaintiff,  by  his  own  showing,  cannot  mahitain 
this  action.  He  is  the  assignee  of  a  tort ;  and  a  tort  is  not 
assignable.  (Code,  §  111;  Oa/rchier  v.  AdamSy  12  Wend. 
296.) 

Btthb  OoTTBT.— The  order  overruling  the  demurrer  must  be  af- 
firmed. In  judging  of  the  sufficiency  of  the  defence  which  ia 
get  up  in  that  part  of  the  answer  to  which  the  demurrer  relates, 
we  are  clearly  of  opinion  that  we  have  no  right  to  reject  from 
our  consideration  those  parts  of  the  answer  which  precede 
it.  They  must  be  read  and  construed  in  connexion.  la 
determining  the  question,  whether  matters  pleaded  as  a 
separate  defence  do  or  do  not  constitute  a  bar  to  the  plain- 
tiff's recovery,  it  must  in  many  cases  be  a  material  consi- 
deration, whether  the  allegations  in  the  complaint  are  ad- 
mitted or  denied,  since  upon  the  one  supposition  a  defence 
may  be  plainly  insufficient,  which  upon  the  other  would  be  as 
certainly  valid. 

Here  the  first  paragraph  in  the  answer  explicitly  denies  that 
the  Texas  bond,  if  bond  it  may  be  called,  was  deposited  with 
the  defendant  by  Spooner,  or  any  agent  of  Spooner.  It  denies, 
therefore,  that  tiiere  was  any  such  bailment  as  the  complaint 
alleges.  Hence,  upon  the  pleadings  as  they  stand,  the  question 
whether  a  bailee  can  set  up  the  title  of  a  third  person  in  oppo- 
sition to  that  of  his  bailor,  does  not  at  all  arise,  and  consequent- 
ly the  whole  argument  in  support  of  the  demurrer  £ed1s 
to  the  ground.  If  there  was  no  relation  of  bailor  and 
bailee  between  Spooner  and  the  defendant,  the  plaintiff  can 
only  recover  upon  the  ground  that  he  is  the  true  owner  of  the 
bond  in  question,  and  to  bis  claim  as  such  the  facts  set  forth  in 
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that  part  of  ibe  answer,  which  is  covered  hj  the  demnrreri 
eonstitnte  a  Ml  defence. 

It  is  not  to  be  inferred  from  these  remarks  that  had  the  de« 
fendant  admitted  that  he  received  the  bond  as  the  bailee  of 
Spooner,  he  conld  not,  in  our  opinion,  have  interposed  the 
defence  which  is  now  set  np  in  his  answer.  The  judges  of  this 
court  who  d8cided  the  case  of  Bates  v.  Staunton^  1  Duer  8.  0, 
ILj  p.  85,  were  disposed  to  think  that  in  actions  like  the  present, 
^^  the  right  of  the  true  owner  may  be  set  up,  in  all  cases  where, 
upon  his  demand,  the  property  has  been  in  fact  delivered  to 
him  before  the  commencement  of  the  suit,"  and  Chancellor 
Sent  has  clearly  expressed  the  same  opinion — 2  Kent's  Oom., 
p.  567.  It  cannot,  however,  be  said  that  the  question  is  wholly 
free  from  doubt,  and  as  we  do  not  think  it  is  properly  before  us, 
we  shall  leave  it  undecided. 

Holding  the  answer  to  be  good,  it  is  not  necessary  to  express 
any  opinion  upon  the  objections  that  were  taken  to  the  Com« 
plaint. 

Order  oyerruUng  demurrer  afllrmed,  with  costBt 


OoHEET  V.  Frost  and  others. 


The  pUdntiit  an  emigruit  German,  was  a  steerage  pateenger  in  a  BUp  owned  by 
tlie  defendants^  on  a  voyage  from  Liverpool  to  New  York,  and  during  the  Toy* 
Age,  his  trunk  containing  wearing  apparel,  dbo.,  was  stolen  and  never  recovered. 

JMdt  that  as  it  appeared  that  the  trunk  was  in  the  exclusive  possession  and  cus* 
tody  of  the  plaintiff  himself^  and  that  he  trusted  to  his  own  care  and  vigilance 
to  protect  him  against  iu  losi^  the  defendants  as  common  carriers  were  not 
bound  to  indemnify  him. 

To  render  those  who.  transport  persons  for  hire  responsible  for  the  lorn  of  baggage^ 
it  must  be  placed  imder  their  charge,  and  it  is  not  so  placed  when  the  passen* 
gar  retains  possession  and  trusts  to  his  own  care  for  its  safety. 

Terdiet  for  plaintiff  set  aside ;  verdiet  and  judgment  thereon  entered  for  defend* 
Ante. 

(Before  Oaklbt,  Ch.  J.,  Oaxpbbll  and  Bnoi;  J.  J.) 
JuneM;  JulyS^lSfiS. 
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0as8  on  a  verdict  subject  to  the  opinioa  of  the  court  at 
General  Term, 

The  action  was  agahist  the  defendants,  as  the  owners  of  the 
ship  Princeton,  a  sldp  employed  in  the  carriage  of  passengers 
and  freight  between  the  ports  of  Liverpool  and  N'ew  York,  and 
was  brought  to  recover  the  value  of  a  trunk  and  its  contents, 
the  property  of  the  plaintiff,  which  it  was  alleged,'through  the 
negligence  of  the  defendants,  were  stolen  and  lost  on  the  pas* 
sage  of  the  ship  from  Liverpool  to  this  port. 

The  answer  denied  that  the  trunk  was  in  the  possession  or 
under  the  control  of  the  defendants  on  the  voyage,  and  that  it  was 
lost  through  their  negligence  or  that  of  their  servants;  and  al- 
leged that  bj  the  usage  of  ships  engaged  in  the  transportation 
of  emigrant  passengers  from  Liverpool  to  New  York,  the  pas- 
sengers retain  the  exclusive  possession  and  control  of  their  per- 
sonal baggage ;  tliat  the  plaintiff  was  a  passenger  of  this  class, 
and  that  the  usage  was  well  known  to  him  when  he  was  re- 
ceived on  board,  and  that  he  acted  in  conformity  to  it 

The  reply  denied  that  the  plaintiff  had  any  knowledge  of  the 
alleged  usage,  or  that  he  would  have  been  bound  by  it,  had  its 
existence  been  known  to  hinu 

The  cause  was  tried  before  the  Chief  Justice  and  a  jury  at 
the  February  trial  term,  1853. 

The  following  are  the  material  &cts  proved  on  the  trial :  The 
plaintiff  is  a  Gterman  emigrant,  and  took  his  passage  as  such  in 
the  steerage  of  the  Princeton,  on  the  voyage  referred  to  in  the 
pleadings ;  when  he  went  on  board  he  took  his  trunk  with  him 
into  the  steerage,  and  kept  it  for  some  time  under  his  bed,  and 
then  tied  it  witii  ropes  to  the  berth  in  which  he  slept.  During 
the  night  of  a  violent  storm,  which  occurred  when  the  ship  had 
been  seven  or  eight  days  at  sea,  the  ropes  which  fastened  the 
trunk  were  cut,  and  it  was  carried  off  and  stolen  by  some  un- 
known persons  and  never  recovered.  The  contents  were  proved 
to  be  of  some  value— wearing  apparel  and  some  gold  and  silver 
coins. 

When  the  testimony  on  the  part  of  the  plaintiff  was  closed, 
the  defendants'  counsel  stated,  that  he  proposed  showing  that 
the  transportation  of  passengers  was  a  business  prosecuted  by 
yaiious  lines  of  vessels  sailing  between  New  York  and  Liver- 
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pool,  and  had  been  followed  as  a  business  for  many  years ;  and 
that  the  general  cnstom  and  usage,  by  and  among  the  masters 
and  owners  of  such  vessels  in  such  business,  and  the  emigrants, 
whom  they  carried,  was,  that  all  the  luggage  of  such  passen- 
gers continued  to  be  under  their  own  direction  and  control; 
and  that  the  same  was  neyer  taken  into  the  possession  or  cus- 
tody of  the  owners  or  masters  of  such  vessel  or  their  agent,  and 
that  the  same  was  never  delivered  to  nor  accepted  by  them. 

The  plaintiff's  counsel  objected  to  the  evidence  of  any  such 
custom  or  usage.  The  court  overruled  the  objection,  and 
to  its  decision  the.  plaintiff's  counsel  then  and  there  duly 
excepted. 

The  usage  alleged  was  fully  proved  by  several  witnesses ;  and 
that  it  had  existed  for  many  years  past  There  was  no  contra- 
dictory testimony. 

The  case  was  here  rested  on  both  sides. 

It  was  then  agreed  by  the  respective  counsel  that  the  juiy 
should  pass  upon  the  damages  the  plaintiff  was  entitled  to  re- 
cover, if  entitled  to  recover  at  all. 

The  jury,  after  retiring  under  the  charge  of  the  court,  ren- 
dered a  verdict  for  the  plaintiff  for  $300  damages  and  costs ; 
two  hundred  dollars  thereof  being  for  the  wearing  apparel  of 
the  plaintiff  contained  in  the  lost  trunk,  sixty-four  dollars  for 
money,  and  thirty-six  dollars  for  the  jewelry  also  contained  in 
the  trunk  and  lost  with  it. 

By  the  consent  of  the  respective  counsel  all  questions  of  law 
as  to  the  right  of  the  plaintiff  to  recover  were  reserved  for  the 
fature  consideration  of  the  court,  at  General  Term,  with  liberty 
to  the  court  to  order  a  verdict  and  judgment  to  be  entered  for 
either  party,  as  it  might  then  determine. 

2>.  Evcms^  for  the  plaintiff,  now  moved  for  judgment  upon 
the  verdict,  and  relied  upon  the  following  points  and  author- 
ities. 

I.  By  the  common  law,  conmion  carriers  are  insurers  of  the 
goods  intrusted  to  and  received  by  them  in  that  capacity,  and 
are  liable  for  all  losses  except  such  as  are  occasioned  by  the 
act  of  God  or  public  enemies,     {fioggs  v.  Bema/rdy  2  L'd 

D.— n.  22 
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Eaym.,  Eep.  909;  1  Smith's  Leading  Oases,  172;  2  Kent's 
Comm.,  2d  ed.,  697 ;  Story  on  Cont,  §  752-769;  EdOister  v. 
Nc/wlm^  19  Wend.  234.) 

n.  Carriers  of  passengers,  whether  by  land  or  water,  are 
liable  as  common  carriers  in  respect  to  the  personal  baggage  of 
their  passengers,  of  which  they  are  insurers,  the  considera- 
tion for  carrying  the  same  being  included  in  tilie  fare  or  price 
paid  for  the  conveyance  of  the  passenger  owner.  (2  Kent's 
Com.,  2d  ed.,  pp.  601, 602 ;  Story  on  Cont,  §§  751, 752, 766, 768 ; 
Story  on  Bailm.,  §  498 ;  Camden,  <Sb  Amhoy  B.  JS.  Go.  v.  JBurkj 
13  Wend.  611 ;  HoUister  v.  Nawlm,  19  Wend.  234,  and  cases 
cited ;  Cole  v.  Ooodwiriy  19  do.  261 ;  Powell  v.  MeyerSy  26  do. 
691 ;  HawJdna  v.  Hqffmam^  6  Hill,  586.) 

nL  There  is  no  distinction  in  respect  to  -liability  between 
carriers  by  land  and.  carriers  by  water.  (Dtory  on  Cont.,  §  768, 
769,  769  a,  769  b ;  Abbott  on  Shipping,  5th  Am.  ed.,  p.  288, 
and  cases  cited ;  2  Kent's  Comm.,  2d  ed.,  pp.  699,  600,  and  id. 
p.  608,  and  cases  cited  in  note  (c),  and  cases  cited  abore  under 

n. 

lY.  Besides  wearing  apparel,  the  term  personal  baggage 
may  properly  include  a  reasonable  amount  of  money  for  the 
passenger's  incidental  expenses,  and  ^ticles  of  personal  conve- 
nience and  comfort.  {Orwnge  Go.  BanJc  v.  Brown^  9  Wend, 
85 ;  and  see  Bawkms  v.  Bqffmcm^  ubi  supra ;  also,  Jimes  v. 
Vorheesy  10  Ohio  Bep.  145.)-  1.  If  this  last  point  should  be 
denied  to  be  law,  in  respect  to  land  or  inland  carriers,  the  rule 
fitill  holds  in  respect  to  carriers  on  the  ocean,  where  the  proper 
and  usual  place  of  deposit  of  pocket  money  of  passengers  is 
in  their  trunks  or  other  baggage. 

V.  Even  if  the  existence  of  the  usage  in  respect  to  the  bag- 
gage of  emigrant  passengers  on  board  the  vessels  plying  be- 
tween New  York  and  Liverpool,  of  which  evidence  was  allowed 
to  be  given  to  the  jury,  should  be  considered  as  having  been 
established  on  the  trial,  as  a  question  of  fact,  such  a  usage, 
even  if  brought  home  to  the  knowledge  of  the  plaintiff,  woidd 
not  discharge  the  defendants  from  their  common  law  liability 
as  common  carriers.  A  general  Usage,  the  effect  of  which  is 
to  control  the  well  settled  rules  of  law,  is  inadmissible.  {Bone 
V.  The  Mutual  Safety  Go.,  1  Sandford,  S.  C.  R.  138 ;  Schooner 
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Heeside,  2  Sumner  E.  567 ;  HoUister  v.  NowUn^  19  Wend., 
page  247 ;  Cole  v.  Goodwin^  id.  251 ;  Story  on  Oont.,  §  650 ; 
GoiM  V.  Hia,  2  Hm,  623 ;  WelU  Y.The  Steam  NcmgaUm  Co., 
2  Com.  204 ;  Price  v.  P(meU,  3  id.  322.) 

VI.  1.  Usage  is  only  admissible  for  the  pnrpoBe  of  determin- 
ing the  real  intentions  and  understanding  of  the  parties,  where 
they  are  not  otherwise  determined,  and  are  doubtful.  (Story 
on  Cont,  §  649 ;  Story,  J.,  in  Schooner  Beeaidey  2  Sumner, 
567.)  2.  But  it  is  against  the  policy  of  the  law  that  common 
carriers  should  be  allowed  to  vary  or  limit  their  ordinary  liabi- 
lity, or  make  contracts  by  implication  in  their  own  favor ;  and 
hence  even  direct  notice  given  by  them  for  the  purpose  of 
limiting  their  liability,  is  not  allowed  to  prevail  in  this  State. 
{HolUster  v.  N^tiolen^  19  Wend.  234 ;  Cde»  v.  Goodwm^  id.  251 ; 
Camden  Trcmspartation  Co.  v.  Bdknap,  21  Wend.  354 ;  Gould 
V.  Hm^  2  Hill,  623 ;  other  cases  and  authorities,  under  2.)  3. 
Besides,  in  the  present  case,  the  defendants  failed  to  prove  any 
notice  to  have  been  given  by  the  defendants  in  reference  to  the 
baggage  of  the  emigrant  passengers,  for  the  purpose  of  limiting 
their  liability  in  respect  thereto. 

YII.  1.  llie  leaving  of  the  baggage,  in  a  measure,  under  the 
control' of  the  plaintiff,  on  board  the  ship,  does  not  discharge 
or  vary  the  liability  of  the  defendants.  It  was  placed  in  the 
part  of  the  ship  designated  by  the  defendants,  and  over  which 
they  continued  to  exercise  a  supervision.  {Robinson  v.  Dwn- 
more^  2  Bosanq.  &  Pull.  416;  2  Kent's  Com.  2  ed.,  p.  601; 
Story  on  Cont  §  768 ;  HolUeter  v.  Nowlen,  ubi  supra.)  2.  The 
only  limitation  recognised  to  this  rule  applies  to  articles  of  bag- 
gage so  small  as  to  be  conveniently  carried  about  the'  person. 
{Tower  v.  The  UUoa  cfe  Schenectady  Ranl/road  Co.  7  Hill's  Eep.  47.) 

J.  Cochrcme,  contra j  insisted  that  judgment  ought  to  be  ren- 
dered for  the  defendants,  upon  the  following  grounds. 

L  The  plaintiff's  trunk  was  gone — ^alleged  to  have  been 
stolen.  There  is  no  evidence  by  whom  it  was  taken;  but 
whether  stolen  by  a  stranger  or  a  sailor,  in  either  case  the 
defendants  are  not  liable.  {BnU  v.  The  Great  Western  R.  R. 
Oo.y  7  Eng.  Law  and  Equity  R  442.) 


•1 
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n.  The  defendants  were  not  liable  for  the  trunk  of  the  plain- 
tiff as  common  carriers.  They  did  not  accept  the  custody  of 
it.  It  was  not  at  any  time  in  their  custody,  but  was  in  that  of 
the  plaintiff.  To  make  a  common  carrier  liable  for  baggage, 
he  must  have  accepted  it.  (Angel  on  Carriers,  §§  140, 141, 
322 ;  Addison  on  Contracts,  809  ;  Miles  v.  CtOtle,  6  Bing.  743; 
Mst  India  Co.  v.  PuUm^  2  Strange,  690 ;  2  Bos.  and  P.  419; 
Tower  v.  UUcn  R.  JR.  Co.,  7  Hill,  47.)  A  general,  known,  and 
valid  usage  was  proved,  exempting  defendants  from  all  liability 
for  baggage.  This  was  the  usual  course  of  business.  The  basis 
of  any  liability  of  common  carriers  for  baggage  is  a  contract 
by  them,  implied  from  the  usual  course  of  business  to  carry  it 
(6  Hill,  589.)  It  is  therefore  competent  to  show  What  is  the 
usual  course  of  business.  If  that  is  not  to  deceive  baggage 
there  can  be  no  liability. 

HI.  K  the  defendants  are  liable  for  baggage,  they  are  not 
liable  for  the  loss  of  the  contents  of  plaintiff's  trunk.  He  was 
an  emigrant.  All  his  worldly  goods  were  packed  in  his  trunk. 
It  was  his  store-house  and  sub-treasury.  It  contained  all  his 
clothing,  aU  his  money,  and  all  his  jewellery.  It  contained 
more  than  enough  for  personal  convenience  on  a  journey.  Such 
contents  are  not  usually  carried  as  baggage.  {Ha/wki/M  v. 
Hoffrwmn,  6  Hill,  586,  589,  690.) 

By  thb  Ooubt.  Oaklet,  Ch.  J. — ^We  are  all  of  opinion  that, 
upon  the  evidence  before  us,  the  plaintiff  cannot  be  permitted 
to  recover.  The  ground  of  our  decision  is,  that  the  trunk  was 
never  placed  in  the  charge  or  custody  of  the  defendants,  as 
common  carriers.  It  was  in  the  exclusive  possession  and  cus- 
tody of  the  plaintiff  himself,  when  the  voyage  commenced, 
and  so  remained  at  the  time  of  the  loss.  He  took  it  with  him 
into  the  steerage,  placed  it  under  his  bed,  and  fastened  it  with 
ropes  to  his  berth  ;  all  his  conduct  in  relation  to  it  plainly 
showing  that  he  relied  upon  his  own  care  and  vigilance  to  pro- 
tect him  against  its  loss.  Whether  the  usage  proved  was 
binding  upon  the  plaintiff,  unless  communicated  and  assented 
to  by  him,  and  whether  the  evidence  justifies  the  presumption 
that  it  was  in  fact  made  known  to  him,  are  questions  ^hich  wo 
deem  it  unnecessary  to  consider,  since,  even  supposing  him  to 
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have  been  ignorant  of  the  existence  of  the  nsage,  we  hold  that 
he  is  concluded  by  his  acts. 

The  case  is  not  to  be  distinguished  from  that  of  a  guest  at  an 
inn,  who,  when  he  takes  his  luggage  to  his  own  chamber,  of 
which  he  keeps  the  key.  discharges  the  innkeeper  {Burgess  v. 
Clements,  4  M.  &  Sel.  306 ;  Jervis  v.  Utica  R.  R.  Co.  607 ;  6  Hill, 
47).  The  guest  has  his  election,  to  trust  for  the  safety  of  his 
property  to  the  care  and  responsibility  of  the  innkeeper,  or  to 
his  own  prudence.  He  cannot  impute  negligence  to  the  inn- 
keeper, when  his  conduct  shows  that  he  trusted  himself.  The 
innkeeper  is  not  liable  unless  the  property  is  placed  in  his 
charge.  It  is  not  so  placed  when  the  guest  retains  its  exclusive 
possession  and  control,  and  we  see  no  reason  to  doubt  that  these 
remarks  equally  ^pplj  ^^  ^^  relation  between  passengers  and 
those  who  undertake  to  transport  them  for  hire. 

Mr.  Justice  Bronson,  in  the  able  opinion  delivered  by  him, 
in  the  case  of  Hcmkms  v.  Hoffman  (6  Hill,  586),  appears  to 
have  shown  that  the  doctrine,  that  those  who  transport  persons 
for  hire,  are  responsible  for  the  safe  keeping  and  delivery  of 
the  baggage  of  passengers,  is  of  modern  origin,  and  rests  not 
upon  any  positive  rule  of  the  common  law,  but  upon  a  con- 
tract which  has  been  implied  *from  usage  ;  and  it  seems  a 
necessary  consequence,  that  this  implication  may  be  repelled 
by  evidence  of  an  opposite  usage.  If  so,  the  evidence  of  usage 
given  upon  the  trial  was  properly  received,  and  was  of  itself 
conclusive.  It  is  not,  however,  upon  this  groimd,  but  upon 
the  reasons  we  have  before  given,  that  we  place  our  judgment, 
which  must  have  been  the  same  had  no  usage  been  proved. 
The  defendants,  as  carriers,  never  had  charge  of  the  plaintiff's 
trunk,  and  are  not  responsible  for  its  loss. 

The  verdict  for  the  plaintiff  must  be  set  aside,  and  a  verdict 
and  judgment  thereon  be  entered  for  the  defendants,  with  costs. 


Stbphenboit  t).  New  Yosk  and  HartiEm  Bailboab  Oohpajbtt. 

An  agent  of  a  railroad  company  stated  that  the  title  of  his  office  was  snperin* 
tendent,  and  that,  as  such,  he  had  a  general  supervisory  control  over  the  whole 
Una  of  the  road,  eYerything  connected  with  the  running  of  the  road  beiag 
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under  hJ0  BQpeiTigion  and  control,  and  that  he  paid  money  to  driyers^  eon- 
dnetors,  and  other  persons  employed  by  him  as  superintendent^  but  had  no 
direction  oyer  the  treasniy. 

Meidf  that  it  was  not  to  be  inferred  from  this  description  of  his  powers  that  h« 
was  authorized  by  his  office  to  arrange  and  liquidate  claims  made  against  ths 
company,  for  the  negligence  of  its  seryants  in  running  its  trains^  or,  as  sgenti 
to  contract  with  third  persons  to  repair  or  remedy  the  consequences  of  such 
negligence. 

Meld,  therefore,  that  the  superintendent  of  the  road  of  the  defendants^  in  the  esse 
before  the  courts  had  no  authority  to  bind  them  by  the  employment  of  a  phy- 
sician or  surgeon  to  attend  upon  a  child,  which  had  been  run  oyer  by  a  car, 
and  seyerely  injured. 

There  being  no  other  proof  to  charge  the  defendanta— ^0^  that  plaintiff  was 
rightly  nonsuited. 
(Before  Boswobth  and  Eiom,  J.J.) 
October  12 ;  Noyember  19, 1858. 

Appeal,  by  plaintiff,  from  a  judgment  dismissing  the  com- 
plaint. 

The  action  .was  brought  to  recover  the  amount  of  a  bill, 
alleged  to  be  due  from  the  defendants  to  the  plaintiff^  for 
eervices  rendered  by  him  at  their  request,  as  a  physician  and 
surgeon. 

^e  complaint  av,erred,  that  on  the  9th  day  of  June,  1849, 
the  said  defendants,  in  the  city  of  New  York,  by  their  agent, 
lir.  Sloat,  employed  the  plaintiff  in  his  professional  capacity 
as  a  surgeon  and  physician,  to  attend  to  one  Peter  Peteniat,  a 
child,  who  had,  on  the  said  9th  day  of  June,  1849,  received 
certain  severe  physical  wounds  and  injuries,  in  consequence  of 
having  been  run  over,  or  in  some  other  way  injured  by  the 
horses,  or  by  a  certain  car  belonging  to  said  defendants,  and  to 
amputate  the  leg  of  the  said  child,  and  otherwise  to  heal,  cure, 
and  restore  the  said  child ;  whereupon  this  plaintiff,  on  the  ex- 
press engagement  of  the  said  Sloat,  in  behalf  of  the  said 
defendants,  that  they  would  pay  him  for  the  same,  did,  in  his 
said  capacity  of  surgeon  and  physician,  on  the  said  9tli  day  of 
June,  1849,  attend  to  said  child,  and  amputate  his  leg  ;  and 
did,  from  the  said  9th  day  of  June,  1849,  to  the  lOth  day  of 
August,  1849,  attend  to  said  child,  and  endeavor  to  heal,  cure, 
and  restore  him,  and  did  find,  provide  for,  and  administer  to 
said  child  divers  medicines,  remedies,  and  other  necessary 
things  in  the  healing  and  curing  of  said  child ;  for  which 


NEW  YORK— NOVEMBER,  1853.  3i3 

Steph«DBOii  y.  The  New  York  and  Harlem  Railroad  Co. 

attendance  and  cure  of  the  said  child,  and  the  medicines, 
remedies  and  other  necessaries  so  provided  by  this  plaintiff,  at 
the  request  and  on  the  behalf  of  the  said  defendants,  the  said 
defendants  are  justlj  indebted  to  this  plaintiff  in  the  sum  of 
$227.50,  for  which  sum,  with  interest  and  costs,  judgment  was 
demanded. 

The  answer  took  issue  on  all  the  material  allegations  in  the 
complaint,  and  denied,  specially,  that  Sloat  had  any  authority 
from  the  defendants  to  employ  the  plaintiff. 

The  action  was  tried  before  Mr.  Justice  Mason  and  a  jury, 
on  the  5th  of  February,  1851. 

It  was  proved,  on  the  part  of  the  plaijitiff,  that  the  child 
mentioned  in  the  complaint  had  been  run  over  by  a  railroad 
car  belonging  to  the  defendants,  and  severely  injured,  in  the 
month  of  June,  1849,  and  that  the  plaintiff,  as  a  physician  and 
surgeon,  had  attended  the  child,  and  performed  the  services 
stated  in  the  complaint  One  of  the  witnesses  testified  that 
Sloat,  who  represented  himself  to  be  an  agent  of  the  defendants, 
said,  that  ^^  he  wished  the  child  to  have  a  first-rate  physician, 
and  would  see  that  it  should  all  be  right."  Another,  that 
Sloat  told  him  (the  witness)  to  "  have  the  best  medical  attend- 
ance for  the  child,  and  that  the  company  would  be  respon- 
sible for  the  payment;"  and  that  Sloat  made  afterwards, 
through  an  interpreter,  the  same  statement  to  the  father  of  the 
child.  A  third  witness  swore  substantially  to  the  same  facts, 
and  that  the  father  had  employed  the  plaintiff.  There  was 
no  proof  that  Sloat  had  made  any  direct  communication  to  the 
plaintiff,  or  that  the  latter  had  any  knowledge  of  the  assurances 
which  Sloat  had  given. 

Sloat  was  then  examined  as  a  witness,  on  the  part  of  the 
plaintiff,  and  testified  as  follows. 

'<  I  am  one  of  the  officers  of  the  Harlem  Bailroad  Company, 
and  have  been  in  the  employ  of  the  company  as  such,  for 
nearly  three  years.  The  title  of  my  office  is  superintendent. 
I  have  a  general  supervisory  control  over  the  whole  line  of  the 
railroad,  from  New  York  to  Dover  Plains.  The  advertisements 
in  the  newspapers,  with  regard  to  the  starting  of  the  cars,  their 
stoppage,  times  of  arrival  and  departure,  and  general  arrange- 
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ments,  are  all  signed  by  me,  '  M.  Sloat,  Superintendent ;'  the 
large  placards,  giving  these  particulars,  relative  to  the  motive 
power,  posted  up  in  the  cars,  and  at  the  station-houses  along 
the  road,  are  also  signed  in  the  same  manner ;  everything  con- 
nected with  the  running  of  the  road  is  under  my  supervision 
and  control.  I  wish  to  say  that  I  have  no  direction  over  the 
treasury.  I  go  up  and  down  on  the  road,  between  the  City 
Hall  and  Dover  Plains,  very  often,  in  the  discharge  of  my 
duties,  as  superintendent.  I  am  on  the  track,  in  the  discharge 
of  my  duties,  more  or  less  every  day.  My  office  is  at  the  comer 
of  4:th  Avenue  and  27th  street.  I  do  not  go  up  and  down  the 
track  at  any  stated  times,  but  as  my  duties  call  me,  sometimes 
a  greater  distance,  sometimes  a  less.  I  have  been  in  the  habit 
of  going  up  and  down  as  superintendent,  between  here  and 
Dover  Plains,  during  the  last  three  years.  I  suppose  I  am 
pretty  well  known  along  the  line,  as  superintendent  I  pay 
money  to  drivers,  conductors,  and  other  persons  employed  by 
me,  for  the  company,  connected  with  my  business,  as  superin- 
tendent" 

On  being  cross-examined,  he  said :  ^^  I  have  no  share  in  the 
direction  of  the  company's  affairs." 

The  counsel  for  the  plaintiff  here  rested,  and  the  counsel  for 
the  defendants  moved  the  court  for  a  nonsuit,  upon  the  follow- 
ing grounds. 

I.  That  there  was  not  sufficient  evidence  to  go  to  the  jury, 
that  the  superintendent,  Sloat,  was  authorized  by  the  defendants, 
as  their  agent,  to  employ  the  plaintiff  for  the  services  performed 
by  him. 

n.  That  there  was  not  sufficient  evidence  to  go  to  the  jury, 
that  the  plaintiff  had  been  employed  by  the  said  Sloat. 

His  honor  the  judge,  thereupon  ruled  in  fevor  of  the  grounds 
taken  by  the  counsel  for  said  defendants,  and  directed  a  nonsuit 
to  be  entered  against  the  said  plaintiff ;  to  which  ruling  and  deci- 
sion, the  counsel  for  the  said  plaintiff  then  and  there  excepted. 

W.  A.  Butler^  for  plaintiff  and  appellant 
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It  is  insisted  on  the  part  of  the  appellant  that  the  court  erred 
in  taking  the  case  from  the  jury. 

I.  The  question  was  not  whether  the  agent  and  superintendent, 
Sloat,  was  authorized  by  the  defendants  to  employ  the  plaintiff 
to  perform  the  services  rendered,  but  whether  plaintiff  had  a 
right,  under  all  the  circumstances,  to  infer  or  suppose  that  he 
possessed  such  authority,  judging  &om  his  own  acts  and  those 
of  his  principak.  {Perkins  v.  Washington  Ins.  Co.^  4  Cowen, 
645,  660 ;  LigMbody  v.  N.  A.  Ins.  Co.^  23  Wendell,  18 ;  John- 
son V.  Jones^  4  Barbour,  369.) 

n.  There  was  suflBcient  evidence  to  warrant  the  jury  in  find- 
ing that  the  superintendent,  Sloat,  was  authorized  on  the  part 
of  the  defendants  to  employ  the  plaintiff;  such  employment 
was  within  the  scope  of  the  authority  of  Sloat,  as  agent  and 
superintendent, 

in.  Even  if  out  of  the  scope  of  his  ordinary  duties  or 
authority,  the  emergeTicy  of  the  case  and  the  benefit  result- 
ing to  the  defendants  from  the  employment,  justified  the  act 
of  Sloat  in  employing  the  plaintiff,  and  having  been  done  in 
good  faith,  it  is  binding  on  the  defendants.  (Story  on  Agency, 
§141.) 

IV.  There  was  sufficient  evidence  to  warrant  the  jury  in 
finding  that  the  plaintiff  was  employed  by  Sloat.  1.  The  pro- 
mise to  pay  for  medical  assistance,  though  not  made  directly 
to  plaintiff,  was  clearly  intended  for  his  benefit,  and  contem- 
plated the  performance  of  the  service  by  him.  2.  The  pro- 
mise to  pay  such  surgeon  as  might  perform  the  service,  is 
good,  and  enures  to^  the  benefit  of  him  who  performs  it. 
{Bofrker  v.  BucTdin^  2  Denio,  45,  61,  and  cases  there  cited.)  It 
is  analogous  to  the  offer  of  a  reward,  which  has  always  been 
held  to  entitle  the  party  who  brings  himself  within  the  terms 
of  the  offer,  to  maintain  an  action.  (  Williams  v.  Carwa/rdine^ 
5  0.  ife  P.  666 ;  S.  0.  4  B.  &  A.  621 ;  Lwncastefr  v.  Walsh,  4 
M.  &  W.  16 ;  Lormg  v.  Boston,  7  Met.  411 ;  Wefni/worth  v. 
Day,  3  Met.  362 ;  FaRick  v.  Barher,  1  M.  &  S.  108.) 

V.  A  new  trial  should  be  granted,  costs  to  abide  the 
event.  ' 

C.  W.  Sandfordj  for  defendants. 
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I.  The  pleadings  distinctly  put  in  issue,  the  authoritj  of  the 
superintendent,  Sloat,  to  employ  a  surgeon ;  but  no  evidence 
VBs  given  of  any  such  authority. 

n.  The  evidence  showed  that  Sloat  was  employed  merely  as 
mypermtendent  of  the  motive  power  j  or  rwnnmg  of  the  railroacL 
That  he  had  nothing  to  do  with  its  finances,  and  no  share  in  the 
direction  of  the  company's  affairs. 

nL  Acts  of  agents  beyond  their  powers,  are  not  binding  on 
a  corporation  or  individuals.  {Mimny.  Commission  Company^ 
15  Johnson,  44;  Angel  &  Ames  on  Corp.  172, 3,  4;  Beals  v. 
AUmy  18  Johnson,  363 ;  Bedford  BmJc  v.  HaH^  3  Day,  493; 
Dispatch  Lme  v.  Bellamy  Mcmuf.  Go.^  12  New  Hampshire, 
205 ;  Ready  v.  Tv^caloosa,  6  Alabama,  327 ;  MaMn  v.  Mamif. 
Co. J  9  New  Hampshire,  51 ;  Fa/rm>er^  Bamk^.McKee^  2  Barr, 
318 ;  Bo(m  v.  City  of  UUca^  2  Barbour  S.  C.  R.  104 ;  Ma'm 
v.  Cwrrie^  id.  294 ;  Johnson  v.  Bush^  3  Barbour's  Ch'y  Reports, 
207 ;  Brown  v.  Appleby^  1  Sandford's  Sup.  Ct  158 ;  Bone  v. 
^ZZ^,  lid.  171,  Note.) 

IV.  The  nonsuit  was  properly  entered. 

By  the  Couet.  Boswobth,  J. — At  the  conclusion  of  the 
testimony  a  nonsuit  was  moved  on  two  grounds.  The  case 
states,  the  judge  "  ruled  in  favor  of  the  grounds  taken  by  the 
counsel  for  said  defendants,  and  directed  a  nonsuit  to  be  entered 
against  the  plaintiff,  to  which  ruling  and  decision  the  counsel 
for  the  plaintiff  then  and  there  excepted." 

If  either  ground  was  sufficient  to  justify  the  nonsuit,  the 
judgment  must  be  affirmed. 

A  nonsuit  was  moved  on  the  ground,  1st — "That  there  was 
not  sufficient  evidence  to  go  to  the  jury,  that  the  super- 
intendent, Sloat,  was  authorized  by  the  defendants,  as  their 
agent,  to  employ  the  plaintiff  for  the  services  performed  by 
hvn." 

The  answer  denies  that  the  defendants  ever  did,  at  any  time, 
authorize  the  said  Sloat  to  employ  any  person  or  persons,  as 
physician,  or  otherwise,  to  render  services  to  said  Peter  Peteniat, 
as  alleged  in  said  complaint.  ^ 

The  title  of  the  office  held  by  Sloat  is  "  Superintendent" 
The  only  evidence  of  the  nature  and  extent  of  his  powers  is 
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such  as  the  title  of  his  office  implies,  and  that  fximished  by  his 
own  testimony.  There  is  no  evidence  that  he  ever  made  any 
other  contract  of  a  like  character. 

He  testified  that  everything  connected  "  with  the  running  of 
the  road"  was  under  his  supervision  and  control.  That  he  had 
no  direction  over  the  treasury,  and  had  no  share  in  the  direc- 
tion of  the  company's  afiairs.  He  pays  money  to  drivers,  con- 
ductors, and  other  persons  employed  by  him  for  the  company, 
connected  with  his  business  as  superintendent. 

The  only  inference  deducible  from  his  description  of  his  pow- 
ers is,  that  they  relate  solely  to  making  provision  that  trains 
are  run  as  prescribed  by  the  company,  that  means  and  men  are 
supplied  for  the  purpose,  and  other  things  are  provided,  which 
are  essential  or  proper  to  effectuate  this  general  result.  His 
description  of  his  powers,  or  of  the  business  which  he  transacts, 
does  not  justify  the  inference  that  he  is  authorized,  by  his  office, 
to  arrange  and  liquidate  claims  made  against  the  company  for 
the  negligence  of  its  servants  in  running  its  trains,  or  to  con- 
tract with  third  persons,  as  its  agent,  to  repair  or  remedy  the 
consequences  of  such  negligence. 

There  is  nothing  in  the  evidence  to  justify  the  application  of 
the  principle  that  whether  authorized  or  not,  yet  the  plaintiff 
had  a  right  to  infer  and  act  on  the  inference,  that  judged  by  his 
own  acts  and  those  of  his  principaly  he  possessed  such  authority. 

This  case  differs,  in  its  essential  facts,  from  that  of  Perhma 
V.  Washi/ngton  Ins.  Co.^  4  Cowen,  646.  In  this  case,  there  is 
no  evidence  that  the  superintendent  was  ever  authorized  to 
employ,  as  agent  of  the  company,  in  any  event,  or  upon  any 
contingency,  a  physician  to  attend  upon  persons  injured  by  the 
running  of  the  company's  cars,  or  that  they  ever  ratified,  or 
knew  of  any  such  contract  made  by  him. 

In  Perhins  v.  The  Washington  Ins,  Co.^  Eussell,  who  adver- 
tised himself  as  the  agent  of  the  company  for  the  city  of  Sa- 
vannah, was  authorized  to  agree  to  make  insurances,  to  receive 
and  remit  the  premiums,  and  if  the  company  actually  received 
the  money,  and  the  rates  charged  were  such  as  they  had  pre- 
scribed, and  the  terms  of  the  agreement  corresponded  with 
their  regulations,  they  agreed  to  furnish  a  policy  which  should 
be  operative  from  the  time  of  the  payment  of  the  premium  to 
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Russell.  Prior  to  the  transaction  between  himself  and  Perkins, 
he  had  agreed  to  insure  for  a  number  of  individuals,  had 
received  the  premiums  and  transmitted  them  to  the  defendants, 
and  in  every  instance  except  one,  the  company  had  issued  poli- 
cies bearing  date  at  the  time  the  receipt  was  given  by  Kussell 
for  ihe  insurance.  Perkins  had  paid  to  Bussell  the  highest 
rate  of  insurance,  had  tendered  the  amount  to  the  company, 
and  there  was  no  ground  on  which  they  could  exempt  them- 
selves from  giving  a  policy,  except  the  arbitrary  one,  tiiat  tKey 
did  not  choose  to  do  so. 

In  LigMbody  v.  The  North  Americcm  Insurcmce  Campcm/j 
28  Wend.  18,  Horner  was  expressly  authorized  to  insure.  He 
was  furnished  with  blank  policies  executed  by  the  officers  of 
the  company,  ready  to  be  delivered  to  anyone  who  might  wish 
to  contract,  after  his  name,  the  subject  insured,  the  extent  of 
the  risk,  and  the  date  of  the  transaction,  had  been  inserted  in 
the  contract  As  to  all  persons,  ignorant  that  his  appointment 
restricted  him  in  the  exercise  of  his  agency  to  a  specific  locality, 
he  was  a  general  agent,  with  unlimited  authority.  The  plain- 
tiff had  no  notice  that  he  was  restricted  in  the  exercise  of  his 
powers  to  a  defined  territory. 

In  the  case  at  bar,  there  is  no  evidence  that  Sloat  was  ever 
authorized  to  make,  on  any  contingency,  such  a  contract  as  the 
plaintiff  alleges  was  made  with  him,  or  that,  with  the  exception 
of  this  instance,  he  ever  made  such  a  contract,  or  represented 
himself  authorized  to  make  one  of  such  a  character. 

It  is  urged  that  the  emergency  of  the  case  and  the  benefit 
resulting  to  the  defendants  from  the  employment,  justified  the 
act  of  Sloan  in  employing  the  plaintiff,  and  that  having  been 
done  in  good  faith  it  is  binding  on  the  defendants. 

We  cannot  assent  to  this  proposition.  No  emergency  arose, 
which  but  for  this  employment  would  have  interrupted  or  pre- 
vented the  running  of  defendants'  cars.  K  the  injury  was  not 
caused  by  the  negligence  of  its  servants,  contracting  to  pay  for 
expenses  to  which  they  could  not  be  subjected  by  law,  would 
be  no  benefit  to  the  company,  ff  caused  by  such  negligence 
this  employment  would  not  exonerate  them  from  any  liability, 
which  would  otherwise  have  attached.  The  principle  sought 
to  be  invoked  has  no  application  to  the  facts  of  this  case. 
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We  are  of  the  opinion,  that  the  nonsuit  was  properly  granted 
on  the  first  ground  on  which  it  was  moved,  and  that  the  judg- 
ment appealed  from  should  be  affirmed. 


Faibbaites  and  others  v.  Blookfikld  and  another. 

Whether  an  instrnment  in  writing  is  or  is  not  a  valid  mortgage  is  a  question 
of  law,  and  to  enable  the  court  to  determine  it  when  the  action  is  founded 
upon  the  writing,  either  the  whole  instrument^  or  those  provisions  which  are 
relied  on  as  giving  to  it  the  character  of  a  mortgage,  must  be  set  forth  in  the 
complaint. 

When  the  complaint  averred  that  the  defendants  had  seized  and  taken  posses- 
sion of  a  vessel,  the  value  of  which  was  sought  to  be  recovered  under  an 
attachment  issued  under  the  laws  of  Connecticut^  and  did  not  show  nor  aver 
that  the  attachment  was  void ; 

ffeld,  that  the  refusal  of  the  defendants  to  deliver  the  possession  was  justifiable 
upon  the  face  of  the  complaint.    Judgment  for  defendant  upon  demurrer  to 
the  complaint. 
(Before  Dukr  A  Boswobth,  J.J.) 
October  18.    November  19, 1858. 

Appeal  from  an  order  at  special  term,  overruling  a  demurrer 
to  the  complaint. 

The  complaint  is  in  the  words  that  follow. 

The  plaintifib  in  this  case  complain  against  the  defendants, 
and  allege  that  they,  the  said  plaintiffs,  are  co-partners,  doing 
business  under  the  firm  of  Fairbanks' &  Allison,  in  the  city  of 
Halifax,  in  the  province  of  Nova  Scotia.  That  one  Gilmore 
Densmore  M'Lellen,  being  the  owner  of  a  certain  vessel  or 
brigantine,  called  the  Bloomfield,  and  being  indebted  to  the 
said  plaintiffs  in  the  sum  of  eight  hundred  pounds.  Nova  Scotia 
currency,  did,  on  the  twenty-third  day  of  May,  A.D.  one 
thousand  eight  hundred  and  forty-eight,  execute  to  the  said 
plaintiffs  a  mortgage  for  the  said  sum  of  eight  hundred  pounds, 
Nova  Scotia  currency,  upon  the  said  brigantine  Bloomfield ; 
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that  under  and  by  virtue  of  the  said  mortgage,  the  said  plain- 
tiffs became  entitled  to  the  possession  of  the  said  brigantine 
Bloomfield  on  the  twenty-third  day  of  August,  one  thousand 
eight  hundred  and  forty-eight,  as  by  the  said  mortgage 
ready  to  be  produced,  as  this  court  shall  direct,  will  more  fully 
appear. 

And  the  said  plaintiff  allege  that  at  the  time  they  became 
entitled  to  the  possession  of  the  said  brigantine  aforesaid,  the 
same  had  been  seized  and  taken  possession  of,  under  process  of 
attachment,  issued  at  the  suit  of  the  said  defendants,  on  the 
25th  day  of  July,  one  thousand  eight  hundred  and  forty-eight, 
under  the  laws  of  the  State  of  Connecticut,  at  the  suit  of  the 
said  defendants  against  the  said  John  Oilmore  Densmore 
M'Lellen,  and  were  then  in  the  custody  of  John  Stevenson,  a 
constable  of  the  town  of  Bridgeport,  in  the  county  of  Fairfield, 
and  state  of  Connecticut.  That  the  said  vessel  was  so  seized 
and  taken  possession  of  by  the  direction  and  at  the  instance  of 
the  said  defendants. 

And  the  said  plaintiffs  further  allege  that  after  they  became 
entitled  to  the  possession  of  the  said  vessel  as  aforesaid,  they 
made  a  demand  for  the  same  of  the  said  defendants ;  that  the 
said  defendants  refused  to  deliver  or  authorize  the  said  constable 
to  deliver  the  said  vessel  to  the  said  plaintiffs. 

Whereby  the  said  plaintiffs  allege  that  the  said  defendants 
unlawfully  converted  the  said  vessel  to  their  own  use,  and  they 
therefore  claim  that  the  said  defendants  are  indebted  to  them, 
the  said  plaintiff,  in  the  sum  of  three  thousand  two  hundred 
dollars,  being  the  amount  due  to  them  upon  the  mortgage  afore- 
said ;  and  also  in  the  sum  of  one  thousand  dollars,  being  the 
damage  they  have  suffered  from  the  loss  of  the  possession  of  the 
said  vessel ;  and  they  pray  judgment  accordingly. 

The  demurrer  was  general,  on  the  ground  that  the  complaint 
did  not  state  facts  sufficient  to  constitute  a  cause  of  action. 

J7.  B.  Cowlea^  for  defendants. 

The  demurrer  is  well  taken,  because 

L  The  complaint  does  not  state  &cts  sufficient  to  constitute  a 
cause  of  action.    1.  It  does  not  show  that  the  plaintiflb  had  any 
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valid  title  to,  or  property  in  the  vessel  in  question.  2.  It  does 
not  show  the  terms  of  the  contract  or  agreement  which  is  called 
a  mortgage  of  the  vessel.  Whether  the  contract  constitutes  a 
mortgage  or  not  is  a  question  of  law,  to  be  pronounced  by  the 
court  upon  the  facts.  3.  It  does  not  show  when  the  moneys 
claimed  under  the  contract  were  due  or  payable,  or  that  by  its 
terms  the  plaintiffii  were  entitled  to  the  possession  of  the  vessel, 
or  that  there  had  been  a  default  in  payment.  4.  It  does  not  show 
where  the  contract  or  agreement  called  a  mortgage  was  made, 
or  executed,  or  where  it  was  to  be  performed.  Nor  that  it  was 
valid  where  made,  or  to  be  performed,  or  gave  the  plaintifb 
any  right  to  the  possession  of  the  vessel  under  it.  Its  construc- 
tion may  depend  upon  the  lex  loci  contraot'As.  5.  The  com- 
plaint does  show,  that  possession  of  the  vessel  was  not  taken  by 
the  plaintiffs  when  the  so-called  mortgage  was  executed,  and 
that  they  did  not  claim  to  be  entitled  to  the  possession  of  it 
until  long  afterwards.  6.  No  fact  or  reason  is  stated  in  regard 
to  the  possession  upon  which  the  court  can  pronounce  the  so- 
called  mortgage  valid,  or  that  the  plainti£&  thereby  acquired 
title  to  the  vessel.  7.  It  appears  by  the  complaint  that  before 
the  plaintifib  claimed  to  be  entitled  to  the  possession  of  the 
vessel  by  virtue  of  the  so-called  mortgage,  she  had  been  seized 
and  taken  possession  of  by  process  of  attachment,  issued  under 
the  laws  of  Connecticut,  at  the  suit  of  the  defendants,  against 
M^Leland,  and  was  then  in  custody  of  a  constable,  &e.  Under 
these  circumstances,  the  plaintiffs  had  no  right  or  title  to  the 
vessel  at  all,  and  the  attachment  would  hold  her.  {Swift  v. 
Thompson^  9  Conn.  Bep.  63  ;  ib.  216.)  She  was  in  the  custody 
of  the  law  under  process  issued  under  the  laws  of  a  sister  state, 
and  no  action  will  lie  against  the  defendants  on  the  grounds 
alleged  in  the  complaint.  {Jenner  v.  JoUffe^  6  John.  Rep.  3 ;  9 
ib.  381.)  The  equity  of  redemption  at  least  might  be  properly 
taken  on  the  attachment,  at  the  time  the  vessel  was  taken,  and 
she  might  be  sold  subject  to  the  so-called  mortgage  of  the  plain- 
tiffi.  The  defendants  were  not  bound  to  deliver  her  to  the 
plaintiffs,  the  more  especially  as  it  does  not  appear  that  there 
was  any  evidence  of  title  exhibited  by  the  plaintife  to  the  de- 
fendants, or  any  ground  of  right  or  claim  stated  to  them. 
8.  The  complaint  does  not  show  that  after  the  attachment 
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was  so  issued,  the  plaintiff  had  power  to  supersede  it,  or 
order  the  vessel  delivered  to  the  plaintiffs.  Or  that  the 
plaintiffs  paid  or  offered  to  pay  the  costs  incurred  npon  the 
seizure  upon  the  attachment.  The  remedy  of  the  plaintiflfe, 
if  they  have  any,  is  by  replevin  against  the  officers.  9.  The 
complaint  does  not  state  the  time  or  place  when  and  where  the 
alleged  demand  was  made.  10.  It  does  not  show  facts  npon 
which  an  unlawful  conversion  can  be  predicated  or  adjudged. 
11.  The  complaint  attempts  to  make  the  plaintiffi'  conclusions 
of  law  and  fact  supersede  the  necessity  of  stating  the  fSEkcts  con- 
stituting their  cause  of  action. 

JS.  S.  JSmmety  for  plaintiff. 

I.  The  complaint  is  sufficient  in  form  and  substance.  It 
shows  a  special  property,  with  a  right  of  possession  of  the  brig 
Bloomfield  in  the  plaintiff,  and  a  tortious  conversion  by  the  de- 
fendants before  suit  brought. 

n.  The  possession  of  the  defendants,  and  the  officer  under  the 
attachment  against  the  mortgagor,  were  subordinate  to  the 
plaintiffs'  right  to  take  possession  under  his  mortgage,  when  it 
became  due.  1.  A  mortgagee,  with  right  of  possession,  may 
maintam  trover  for  the  conversion  of-  a  chattel.  {Slack  v. 
LitUejield^  Harper,  298 ;  Gordon  v.  Hwrper^  T  Term  9 ;  Matte- 
son  V.  BcmouSj  1  Comst.  295 ;  Seynolds  v.  Shulery  5  Cow.  323 ; 
Shuirt  V.  Taylor^  7  How.  Prac.  E.  251 ;  jFerm  v.  BatUeson^  8 
Eng.  L.  &.  E.  K.  483.)  2.  The  possession  of  the  officer  under 
the  direction  of  the  defendants,  was  equivalent  to  possession  by 
themselves,  aa  regards  these  plaintiffs.  {lAhby  v.  Soule^  1  Shep. 
310 ;  Jermer  v.  Joliffe^  6  John.  9.)  3.  A  mortgagee  may  main- 
tain trover  for  a  conversion  of  a  chattel  by  a  stranger,  whilst  it 
was  in  the  possession  of  the  mortgagor.  {Swyder  v.  HiU^  2 
Dana,  204.) 

HI.  Even  if  the  original  taking  had  been  lawful  (which  we 
do  not  admit)  that  would  not  justify  the  defendants'  wrongful 
conversion  by  refusing  possession  to  the  plaintiff  on  demand. 
{Mv/rray  v.  Bvrlinff,  10  John.  172.) 

IV.  Whether  there  are  circumstances  to  justify  the  refosal,  or 
whether  the  person  making  the  demand  had  authority  to  do  so. 
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are  questions  of  fact  for  a  jury.  {DerU  y.  ChUds^  5  Stewart  & 
Portm.  383.) 

Y.  It  was  not  necessary  to  set  forth  the  mortgage  at  length, 
nor  the  place  of  execution.  The  defendants  might  have  pro- 
cured an  inspection  of  the  mortgage  by  application  to  the  court, 
under  section  380  of  Code,  or  might  have  compelled  the  plain- 
tiff to  make  the  complaint  more  definite  and  certain,  under 
section  16P  of  Code. 

The  order  of  the  Special  Term,  overruling  the  demurrer, 
should  be  afiSrmed. 

Bt  the  Cotjbt.  Dues,  J. — Hie  demurrer  to  the  complaint, 
we  think,  is  well  taken. 

Whether  the  instrument,  by  virtue  of  which  the  plaintiffs 
aver  that  they  became  entitled  to  the  possession  of  the  vessel,  is 
or  is  not  a  mortgage,  is  plainly  a  question  of  law,  which  it 
belongs  to  the  court  to  determine ;  and  to  enable  the  court  to 
determine  it,  the  complaint  ought  to  have  set  forth,  if  not  the 
whole  instrument,  at  least  those  provisions  which  are  relied  on 
as  giving  to  it  the  character  of  a  mortgage ;  in  other  words,  of 
an  instrument  vesting  in  the  plaintiffs  a  legal  right  to  the  pos- 
session which  they  claimed.  In  calling  the  instrument  a 
mortgage,  the  plaintiffs  substitute  their  own  opinion,  or  that  of 
their  counsel,  for  the  judgment  of  the  court  The  safest  course^ 
under  the  Code,  where  the  action  is  founded  on  an  instrument 
in  writing,  is  to  annex  a  copy  and  refer  to  it  as  a  p^rt  of  the 
complaint 

The  next  objection  is  perhaps  still  more  evidently  fatal.  The 
complaint  admits  that  before  the  plaintiffs  became  entitled  to 
the  possession,  the  vessel  had  been  seized  and  taken  possession 
of  under  an  attachment  issued  at  the  suit  of  the  defendants  un- 
der the  laws  of  Connecticut,  but  does  not  show,  nor  even  aver, 
that  the  attachment  was  irregular  and  void,  either  absolutely  or 
as  against  the  plaintiff;  and,  if  not,  the  defendants  were  entirely 
justified  in  their  refusal  to  comply  with  the  demand  of  the 
plaintiffs  that  they  would  deliver  to  them  the  possession  of  the 
vessel,  or  authorize  its  delivery  by  the  constable.  Nor  does  it 
appear  that  they  could  have  given  any  order  to  the  constable 
which  he  would  have  been  bound  to  obey.    PrianAfaci^  an 
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order  of  the  court  from  which  the  attachment  issued  was  neces- 
sary to  discharge  it,  and  until  it  was  discharged,  it  was  the  dutj 
of  the  officer  to  retain  the  possession,  which  it  doubtless  enjoined 
him  to  keep. 

It  is  true  that  the  complaint  concludes  by  averring  that 
the  defendants  unlawfully  converted  the  vessel  to  their  own 
use,  but  as  the  averment  is  not  warranted  by  the  facts  that 
precede  it,  it  is  wholly  immaterial. 

The  complaint  has  throughout  the  usual  defects  of  substituting 
conclusions  of  law  for  the  facts,  which  ought'  to  be  so  clearly 
and  fully  stated  as  to  enable  the  court  to  draw  the  proper  con- 
clusions— ^that  is,  to  say  whether  they  do,  or  do  not,  constitute  a 
cause  of  action. 

The  order  overruling  the  demurrer  is  reversed  and  the  defend- 
ants are  entitled  to  judgment,  but  the  usual  liberty  to  amend, 
upon  payment  of  costs,  is  given  to  the  plaintifb. 


WssTBBVELT  and  another  «.  Levy. 

In  an  Mtion  ftgftinit  the  owner  of  a  building  in  the  city  of  New  York,  to  reeoTer 
a  balance^  alleged  to  be  due  from  him  upon  the  contract  for  the  erection  of  the 
building;  the  defendant  cannot  set  up  as  a  bar  to  a  recoTcry,  that  meefaanica 
and  other  persons  had  taken  the  necessary  preliminary  steps  for  establishing 
liens  upon  the  building,  for  labor  performed,  or  materials  furnished  by  them, 
at  the  request  of  the  contractor. 

The  defendant,  in  such  a  case,  should  seek  relief  either  by  instituting  a  «roas- 
aetion,  i^i^lring  all  the  persons  claiming  liens  parties  thereto ;  or  by  a  special 
application  for  liberty  to  pay  into  court  the  amount  due  from  him  upon  the 
eontracti  to  abide  a  final  decision  upon  the  claims,  and  for  a  stay  of  proceedings 
in  the  meantime. 

The  mere  j>ending  of  claims  under  the  lien  law,  which  have  not  been  satisfied 
nor  even  established,  can  be  no  defence  to  an  action  for  the  recoTeiy  of  the 
•om  he  had  expressly  covenanted  to  pay.    Judgment  for  plaintiff  afilrmed 
with  costs. 
(Before  Dun,  Boswomb,  A  Emnr,  J.J.) 
October Sa    KoT«mberl9  185S. 
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Appeal  by  defendant  from  a  judgment  at  speeial  term  upon 
the  report  of  a  referee,  in  favor  of  the  plaintiff,  for  $4627.70, 
including  costs. 

The  action  was  brought  to  recover  a  balance,  alleged  to  be 
due  from  the  defendant  upon  a  contract  between  him  and  one 
Purss,  for  the  erection  of  a  building  upon  lot  49  Maiden  Lane, 
in  the  city  of  New  York.  The  plaintiff  claimed  as  the  assignee 
of  Purss. 

The  principal  defence  set  up  in  the  answer,  and  that  to  which 
the  questions  before  the  court  alone  related,  was,  that  certain 
mechanics  and  other  persons,  who,  at  the  request  of  Purss,  had 
performed  labor,  and  furnished  materials  for  the  building,  had 
acquired  liens  thereon,  pursuant  to  and  in  the  manner  required 
by  the  6th  section  of  the  Act,  **  For  the  better  security  of 
mechanics  and  others,  erecting  buildings  and  furnishing  mate- 
rials therefor,  in  the  city  and  county  of  New  York,"  passed 
July  11, 1851.  That  the  liens  so  created  had  not  been  dis- 
charged, nor  in  any  manner  brought  to  a  close,  and  amounted 
to  the  sum  of  $8,247.96,  which  sum  the  defendant  claimed  to 
set  off  against  the  demand  of  the  plaintiff. 


The   referee,  W.   Inglis,   Esq.,    made  a  special  report — 
that  part  of  i1^  which  relates  to  the  above  defence,  is  as  fol- 


And  I  do  further  report,  that  I  find  that  Horace  Seals,  sur- 
viving partner,  &c.,  on  the  eleventh  day  of  September,  one 
thousand  eight  hundred  and  fifty-one,  served  a  notice  in  writing 
upon  the  clerk  of  the  city  and  county  of  New  York,  specifying 
that,  under  an  agreement  with  the  said  Joseph  D.  Purss,  he 
had  furnished  materials  and  performed  labor  towards  the  erec- 
tion of  the  said  building,  number  49  Maiden  Lane,  to  the 
amount  of  $561.97 ;  that  on  the  twenty-third  day  of  September, 
in  the  same  year,  Charles  H.  O'Hara  served  a  notice  on  the 
said  clerk,  specifying  that,  under  an  agreement  with  the  said 
Purss,  he  haid  fumid^ed  materials  and  perlbrmed  labor  towards 
the  erection  of  the  said  building  to  the  amount  of  $704.05 ; 
that  on  the  third  day  of  October,  in  the  same  year,  William 
Joyce  served  a  notice  on  the  said  derk,  that,  under  w  ligre&- 
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ment  with  the  said  Pures,  he  had  furnished  materials  towards 
the  erection  of  the  said  building  to  the  amount  of  $545 ;  that 
on  the  fourth  day  of  October,  one  thousand  eight  hundred  and 
flftj-one,  Oeorge  J.  Lorton  served  a  notice  on  the  said  clerk, 
that,  under  an  agreement  with  the  said  Purss,  he  had  furnished 
towards  the  erection  of  the  said  building,  materials  to  the 
amount  of  $260 ;  that  on  the  sixth  day  of  October,  in  the  same 
year,  L. .  W.  Halsey  served  a  notice  on  the  said  clerk,  that, 
under  an  agreement  with  the  said  Purss,  he  had  furnished 
materials  and  performed  labor  towards  the  erection  of  the  said 
building,  to  the  amotmt  of  $700 ;  that,  on  the  nineteenth  day 
of  November,  one  thousand  eight  hundred  and  fifty-one,  Wes- 
tervelt  &  Bogart  served  upon  the  said  clerk  a  notice,  that, 
under  an  agreement  with  the  said  Purss,  they  had  furnished 
materials  to  the  erection  of  the  said  building  to  the  amount  of 
$2,924.27 ;  that  on  the  eighth  day  of  January,  one  thousand 
eight  hundred  and  fifty-two,  William  A.  Sinclair  served  a 
notice  on  the  said  clerk,  that,  under  an  agreement  with  the 
said  Purss,  he  had  furnished  materials  to  the  erection  of  the 
said  building  on  the  lot  number  49  Maiden  Lane,  to  the 
amount  of  $25.48 ;  that  on  the  thirteenth  day  of  February,  in 
the  year  last  mentioned.  Levin  N.  Cowley  served  upon  the 
clerk  of  the  city  and  county  of  New  York  a  notice  that,  under 
an  agreement  with  the  said  Purss,  he  had  furnished  building 
materials  to  the  erection  of  the  said  building  to  the  amount  of 
$180.  That  the  said  Levin  N.  Cowley,  on  the  seventeenth  day 
of  February  last  aforesaid,  served  upon  the  said  clerk  a  notice, 
that,  nnder  an  agreement  with  the  said  Purss,  he  had  furnished 
materials  to  the  erection  of  the  said  building  to  the  amount  of 
$130 ;  that  on  the  eighteenth  day  of  the  same  month  and  year 
V  last  aforesaid,  certain  persons  doing  business  under  the  name 
and  firm  of  S.  B.  Althouse  <fe  Co.,  served  upon  the  said  cleric 
a  notice,  that,  under  an  agreement  with  the  said  Purss,  they 
had  furnished  materials  to  the  erection  of  the  said  building,  to 
the  amount  of  $2,277.19.  That  such  notices  specified  the 
amounts  of  the  respective  claims  of  the  said  persons,  for  such 
labor  performed  and  materials  furnished  in  and  upon  the  said 
building,  and  the  name  of  the  person  against  whom  the  said 
claims  Were  made,  the  name  of  tiie  owner  of  the  building,  and 
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tiie  iBitnation  of  the  building  by  its  street  and  number,  and  that 
the  said  clerk  entered  the  particulars  of  the  said  notices  in  a 
book  kept  in  his  office,  called  the  "  lien  docket,"  pursuant  and 
in  the  manner  required  by  the  6th  section  of  an  act  of  the 
legislature  of  the  State  of  New  York,  entitled,  "  An  Act  for 
the  better  securing  of  mechanics  and  others  erecting  buildings, 
and  furnishing  materials  therefor,  in  the  city  and  county  of  New 
York,"  passed  July  11th,  1851 ;  and  that  the  persons,  excepting 
the  said  William  A.  Sinclair,  who  have  given  such  notices  to 
tiie  said  clerk  of  the  city  and  county  of  New  York,  pursuant 
to  and  in  the  manner  required  by  iJne  6th  section  of  the  said 
act,  respectirely  caused  notices  to  be  served  personally  on  the 
defendant  in  this  action,  requiring  him  to  appear  in  the  Court  of 
Common  Pleos  for  the  city  and  county  of  New  York,  at  certain 
times  specified  in  the  said  notices,  none  of  which  times  were 
less  than  twenty  days  from  the  time  of  such  services,  and  sub- 
mit to  an  accounting  and  settlement  in  the  said  court  of  the 
amount  claimed  to  be  due  for  the  matters  aforesaid ;  that  bills 
of  particulars  of  the  amount  of  each  and  every  of  the  said 
claims,  except  that  of  the  said  William  A.  Sinclair,  were  also 
served  on  the  said  defendant  within  fifteen  days  after  service 
of  the  said  last  mentioned  notices,  and  that  the  said  notices 
that  were  served  on  the  said  clerk  and  on  the  said  defendant 
were  served  before  the  commencement  of  this  action. 

And  I  do  ftirther  report,  that  I  find  that  the  serving  of  the 
said  notices  effected  a  lien,  in  each  and  every  of  ^e  cases 
above  stated,  upon  the  lot  number  49  Maiden  Lane,  in  the 
city  of  New  York,  and  the  building  on  it,  for  the  value  of  the 
labor  and  materials  in  the  respective  cases  above  mentioned, 
upon  the  lot  of  the  defendant,  number  id  Maiden  Lane,  in  the 
city  of  New  York,  and  the  building  thereon,  to  the  extent  of 
the  right,  title,  and  interest  existing  at  the  times  of  filing  the 
said  notices  with  the  said  clerk,  or  the  said  defendant  therein ; 
that  the  said  liens  were  imposed  and  held  to  secure  the  pay* 
ment  of  the  sums  of  money,  claimed  to  be  due  from  the  afore* 
said  Joseph  D.  l^vam  to  the  aforesaid  persons  who  gave  such 
notices  as  aforesaid. 

And  I  do  ftirther  report,  that,  in  allowing  the  sum  hereinafter 
Mported  to  be  due  to  the  plaintiift,  any  claim  und^r  the  liens 
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aboTe  mentioned,  has  not  been  considered,  and  that  no  deduc- 
tion has  been  made  therefor. 

And  I  do  fnrther  report,  that  I  find  that  the  defendant  is 
entitled  to  an  allowance  of  one  hundred  and  forty-seven  dollais 
and  sixty-six  cents,  by  way  of  recoupment  or  counter-claim, 
which  sum  I  have  deducted  from  the  amount  hereinafter 
reported  to  be  due  to  the  plaintiiF. 

And  I  do  further  report,  that  I  find  that  there  is  due  and 
owing  to  the  said  plaintiff  from  the  said  defendant,  at  the  date 
of  this  report,  the  sum  of  four  thousand  five  hundred  and  thirty- 
one  dollars  and  eighty-one  cents. 

March  31st,  1853.  Williak  Ikoub. 

C.  Saringj  for  the  defendant,  moved  for  the  reversal  of  the 
judgment,  and  argued  as  follows. 

I.  The  plaintiff,  as  assignees  of  Puras  (the  contractor),  take 
subject  to  all  equitable  as  well  as  legal  defences  which  can  be 
urged  against  the  assignor  {Orama  v.  Woadhwry^  4  Hill,  661 ; 
1  Cowen,  66,  206). 

II.  The  plaintiflfe,  as  assignees,  &c.,  were  not  entitled  to 
demand  the  notes,  or  the  payment  of  the  $4,400,  alleged  to  be 
due,  until  the  architect's  certificate  was  obtained,  2d  March, 
1852  ;  previous  to  which  time,  between  the  11th  September, 
1851,  and  18th  February,  1852,  liens  were  perfected  under  the 
act  of  11th  July,  1851,  amounting  to  $8,247.96,  for  work  and 
materials  furnished  by  sub-contractors,  under  agreements  with 
Purss^  the  contractor,  for  the  building  of  the  defendant,  49 
Maiden  Lane.  The  rights  of  the  plaintiflfe  were,  therefore, 
subject  to  those  liens;  and  the  liens  being  for  a  fieu*  greater 
amount  than  the  claim  of  the  plaintiffs,  no  judgment  can  be 
rendered  for  the  plaintiffs  until  those  liens  are  discharged. 

in.  The  effect  of  the  law  for  the  better  security  of  mechanics, 
&C.,  in  the  city  of  New  York,  passed  July  11th,  1851,  is  to 
substitute  the  sub-contractor  in  place  of  the  contractor,  to  the 
extent  of  the  amount  due  the  sub-contractor,  and  to  render  the 
owner  absolutely  liable  to  him  for  such  amount  See  case  of 
SvUvoan  v.  Brewster  cfe  Oale^  N.  T.  Common  Fleas,  General 
Term,  May,  1853  (8  How.  Pr.  Bep.  209),  where  held,  that 
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^  The  operation  of  the  lien  law  is  to  transfer  to  the  Bub-con- 
tractor,  so  mach  of  the  contractor's  claim  against  the  owner  as 
would  be  sufficient  to  pay  the  debt  of  the  contractor  to  his  sub- 
contractor." Under  the  above  decision,  the  whole  amount  due 
by  the  defendants  is  transferred  to  the  lien  holder.  In  Zehretter 
y,  Kqffman  (Com.  Pleas,  January,  1852),  a  suit  was  brought 
by  an  owner,  to  obtain  injunction  restraining  a  lien  holder  from 
enforcing  his  lien,  on  the  ground  that  prior  liens  would  absorb 
the  whole  amount  due,  held,  '^  If  there  are  prior  liens  sufficient 
to  absorb  the  funds  remaining  in  the  hands  of  the  owner,  it  is 
a  good  defence  to  a  suit  on  a  subsequent  lien." 

lY.  The  report  of  the  referee  shows  that  a  valid  lien  was 
efij^cted  upon  the  building  of  the  defendant,  for  work  done, 
under  an  agreement  with  Purss.  The  holders  of  those  liens 
are  to  be  paid  their  claims  at  'all  events,  the  law  having  been 
passed  for  the  especial  protection  of  sub-contractors ;  should 
the  judgment,  in  favor  of  the  plaintiff,  be  allowed  to  stand,  the 
defendant  will  be  compelled  to  pay  at  least  double  the  amount 
due  by  him.  The  owner  cannot  be  compelled  to  pay  on  ac- 
count of  the  building,  any  greater  sum  than  the  price  stipulated 
to  be  paid  by  the  contract  between  himself  and  the  contractor 
{Doughty  v.  Deolm^  General  Term,  Com.  Pleas). 

Y.  The  referee  states,  that  in  allowing  the  sum  reported  in 
favor  of  the  plaintiff,  any  claims  under  the  liens  mentioned  have 
not  been  considered.  It  is  submitted  that  he  has  erred  in  his 
decision.  1.  In  omitting  to  consider  the  defence  interposed  by 
the  defendant,  founded  on  the  liens,  and  state  his  conclusion  of 
law  thereon.  2.  In  reporting  in  favor  of  the  plaintiff  the  sum 
of  $4,531.81  for  erection  of  the  building,  49  Maiden  Lane, 
-while  there  were  valid  and  subsisting  liens  against  said  build- 
ing, for  work  and  materials  furnished,  under  agreements  with 
the  contractor,  to  the  amount  of  $8,247.96. 

YL  The  judgment  entered  in  favor  of  the  plaintiff  should  be 
reversed,  or  all  proceedings  under  it  suspended,  xmtil  the  liens 
on  said  building  are  discharged. 

JE  Scmdfordj  for  plaintiff. 

Bt  ths  CoiTitT.    BoswoBTH,   J. — The  facts  found   by  the 
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referee,  in  relation  to  the  service  of  notices  in  writing,  upon  the 
Clerk  of  the  City  and.  County  of  New  York,  by  Horace  Beats, 
Charles  H.  O'Hara,  William  Joyce,  and  others,  and  the  entry 
by  the  clerk  of  the  particulars  of  such  notices  in  the  "  Lien 
Docket,"  in  relation  to  the  service  of  notices  upon  the  defen- 
dant, requiring  him  to  appear  in  the  Common  Pleas,  and  sub* 
mit  to  an  accounting ;  and  in  relation  to  the  service  on  the 
defendant  of  bills  of  Ihe  particulars  of  each  of  said  claims, 
created  a  lien  on  the  defendant's  lot  and  building,  in  favor  of 
ekch  claimant,  for  such  sum  as  it  might  be  adjudged  was  due  to 
him  on  such  claim.  The  referee  does  not  find,  that  either 
claimant  had  performed  the  labor  or  furnished  the  materials 
specified  in  his  notice,  or  that  anything  was  owing  to  either  on 
account  of  such  claim. 

The  question  is,  what  is  the  effect  of  servmg  papers  uid 
taking  proceedings  proper  in  form  to  create  a  lien  for  securing 
the  payment  of  a  claim,  the  existence  of  which  is  not  esta- 
blished, but  which  may  or  may  not  be  established.  Does  it 
absolutely  bar  an  action  in  favor  of  the  original  contractor  I 
If  so,  on  what  principle?  The  referee  has  not  found  that  these 
claims  are  valid,  or  what,  if  anything,  is  due  upon  them.  For 
aught  that  appears,  the  whole  amount,  or  no  part  of  the 
amount  of  them,  or  of  any  one  of  them,  may  be  adjudged  to 
be  owing  to  the  claimant. 

Unless  something  is  due  on  them,  the  plainti£&  should  recover 
the  balance  owing  by  the  defendant.  If  something,  but  lesB 
than  the  amount  of  such  balance  is  due  on  them,  they  are  en- 
titled to  the  difference,  at  all  events. 

We  do  not  see  any  objection,  in  a  case  like  the  present,  to 
the  defendant's  bringing  a  cross  action  and  making  all  the 
claimants  parties,  so  as  to  conclude  them  as  to  the  amount 
owing  by  the  defendant  on  his  contract,  by  the  judgment  m 
this  action,  and  to  obtaining  a  judgment  enjoining  the  collection 
of  that  amount  by  the  plaintiffs,  until  the  decision  upon  the 
claims,  and  directing  the  payment  of  the  amount,  or  so  much 
of  it  as  might  be  necessary  to  satisfy  the  claims  as  they  should 
be  established,  and  according  to  the  rights  of  the  daimants, 
and  the  surplus,  if  any,  to  the  plaintiff. 

Neither  is  it  perceived,  that  any  sucoessfol  reflistance  oodd 
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have  been  made,  to  an  application  bj  the  defendant,  after  the 
amount  of  his  liability  had  been  determined  by  the  referee,  for 
leave  to  pay  the  amount  into  court,  to  abide  the  decision  upon 
the  claims  made,  and  for  a  stay  of  all  further  proceedings  in 
this  action  in  the  mean  time. 

It  is  entirely  obvious,  that  there  are  adequate  remedies  by 
which  the  defendant  can  shield  himself  against  the  hazard  of 
being  compelled  to  pay  the  same  debt  twice.  It  is  also  very 
clear,  that  the  fact  of  a  claim  having  been  made  against  him, 
which  would,  if  established  and  satisfied,  be  a  bar  to  the  action, 
is  no  bar  until  it  is  established,  even  if  it  would  be  before 
satisfaction. 

Would  the  recovery  of  a  judgment  against  him,  by  the 
claimants,  without  satisfaction  of  it,  extinguish  all  liability  on 
his  part  to  the  plaintiffs?  Would  the  recovery  of  a  judgment 
against  him  by  the  claimants,  without  satisfaction  of  it,  pre- 
clude them  from  recovering  the  amount  due  them,  from  the 
original  contractor,  who  employed  them  to  do  the  work,  and 
furnish  die  materials,  for  which  such  judgment  was  rendered} 

If  the  defendant  is  discharged  from  all  liability  to  the  plain- 
ti&,  by  the  effect  and  force  of  the  recovery  of  a  judgment 
against  him,  without  payment  of  it,  then  sudx  recovery  with- 
out payment  ought  to  have  the  effect  of  discharging  the 
original  contractor  from  all  liability  to  such  claimants. 

It  is  difficult  to  find  anything  in  this  act  to  justify  the  con- 
clusion, that  the  creation  of  a  lien  upon  the  lot  of  the  owner, 
and  the  recovery  of  a  judgment  against  him,  by  the  mechanics, 
for  the  amount  owing  to  them,  in  effect,  and  in  judgment  of 
law,  extinguishes  the  liability  of  the  original  contractor  to  them, 
for  the  services  rendered  or  materials  furnished  on  his  employ- 
ment, and  promise  to  pay  for  them,  irrespective  of  the  question 
whether  anything  is,  or  can  be  realized,  on  such  judgment 
The  creation  of  a  lien  and  establishment  of  a  claim  by  a  judg- 
ment against  the  owner,  secures  to  the  claimant  the  responsi- 
bility of  the  owner,  the  security  which  the  extent  of  his  interest 
in  the  building  and  lot  at  the  time  of  creating  the  lien  may 
furnish,  and,  perhaps,  the  further  remedy  of  an  execution  on  the 
judgment,  against  his  other  property  real  and  personal  (§§  7 
and  8,  Laws  of  1851,  p.  955.) 
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Bat  does  it  extinguish  the  liability  of  the  original  contractor 
to  the  claimant }  Is  it  anything  more  tlian  a  statutory  security 
for  the  Batisfiaction  of  such  liability  ? 

If  it  does  not  extinguish  such  liability,  then,  on  what  prin- 
ciple can  a  recovery  by  the  claimant  against  the  owner,  with- 
out payment,  extinguish  the  owner's  liability  to  the  original 
contractor  t 

Whatever  may  be  the  proper  answer  to  these  questions,  we 
are  clear  in  the  opinion,  that  the  facts  found  by  the  referee  do 
not  constitute  a  bar  to  the  action.  It  necessarily  follows  that 
the  judgment  appealed  from  mtist  be  affirmed,  and  the  defen- 
dant must  resort  to  other  proceedings  to  stay  the  enforcing  of 
the  judgment  by  the  plaintiff,  until  the  determination  of  the 
claims  mentioned  in  the  referee's  report 
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'  The  man  foot  that  a  judgment  oonfeised,  is  oonfeMed  to  aeocm  as  well  a  debt 
owing  to  a  creditor  other  than  the  plaintiff,  as  one  owing  the  latter,  does  not 
render  it  fraudulent  and  void  as  against  creditors. 

A  sheriff  holding  seyeral  executions  against  the  same  debtor,  receiyed  at  different 
times,  cannot  be  required  to  treat  those  first  received  as  dormant,  merely 
because  the  plaintiflb  therein  gave  to  the  sheriff  a  written  consent  that  he  might 
adjourn  a  sale  under  them,  for  forty-seven  days  after  their  return  day,  ther« 
being  no  agreement  giving  to  the  debtor  a  delay,  or  the  use  or  benefit  of  the 
property  in  the  meantime. 

A  plaintiff,  in  a  junior  execution,  cannot  sustain  an  action  for  falsely  returning  it^ 
nulla  hofiOy  by  merely  proving  that  a  judgment  on  which  an  older  execution 
issued  was  confessed  with  intent  to  defiraud  creditors^  that  the  sheriff  was  so 
notified,  and  was  also  notified  that  the  proceeds  of  the  property  would  be 
claimed  on  the  junior  execution. 

The  sheriff  is  not  bound  to  try  the  question  of  fraud,  nor  to  decide  at  his  peril 
which  of  the  two  creditors  should  have  the  preference^  so  long  as  he  aets  indi^ 
ferenUy  between  the  parties^  and  does  not  lend  himself  to  eitiier.  If  a  sheriff 
has  notice  of  incontrovertible  facts,  which  would  render  it  fraudulent^  he  is 
bound  to  treat  it  as  fraudulent 

The  sheriff  cannot  defend  an  action  for  falsely  returning  nulla  bon€t,  by  proof  of 
a  prior  execution  £slsely  returned,  nulla  bona.  He  can  justify,  under  a  prior 
execution,  only  by  showing  it  executed,  and  the  proeeeds  applied  upon  if^  or  by 
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showing  it  unretiirDed,  and  the  ezisti&g  power  as  well  as  a  subsistiiig  duty  to 
apply  the  proceeds  upon  it 
Upon  this  last  ground  a  judgment  dismissing  plaintiff's  complaint  reyersed,  and 
a  new  trial  ordered;  costs  to  abide  event 
(Before  Duxb,  Bosworth,  and  Emxkt,  J.J.) 
October  25*  November  19,  1850. 

Affbal  of  plaintiffs  from  a  judgment  at  special  term  dismiss- 
ing the  complaint.  A  bill  of  exceptions  taken  npon  the  trial 
was  annexed  to  the  record. 

The  action  was  against  the  defendant,  as  late  sheriff  of  thq 
city  and  county  of  New  York,  for  making  false  returns  to  three 
several  executions.  The  complaint  charged,  1.  That  one 
Magher,  deceased,  in  his  hfetime,  on  the  18th  of  October,  1847, 
recovered  a  judgment  against  one  Lovell  Purdy  in  the  Supreme 
Court,  for  $2000  debt,  and  $22.38  costs,  upon  which  an  execu- 
tion in  the  usual  form  was  duly  signed  and  delivered  to  the  de- 
fendant, who  by  an  endorsement  thereon  was  directed  to  levy 
the  sum  of  $1031.96,  besides  interest  and  his  fees.  This  judg- 
ment, the  complaint  subsequently  alleged,  had  been  assigned 
to  the  p1ainti£&  by  the  administrator  of  Magher.  2.  That  on 
the  same  18th  October,  1847,  the  plaintiflEs  had  recovered  a 
judgment  against  the  same  L.  Purdy  and  John  0.  Holland  for 
$671.29,  damages  and  costs,  upon  which  an  execution  was  .dxjlj 
issued  and  delivered  to  the  defendant,  who  was  directed  to  levy 
$672.29,  with  interest  and  besides  his  fees.  3.  That  on  the  11th 
December,  1847,  the  plaintiffs  recovered  another  judgment 
against  Purdy  for  $422.68,  damages  and  costs,  which  sum  the 
defendant  by  an  endorsement  upon  an  execution  duly  issued  to 
him  therein,  was  directed  to  levy  with  interest,  besides  his 
fees.  'The  two  last  judgments  were  in  this  court.  The  execu- 
tion on  the  first  judgment  (Magher's)  was  issued  on  the  15th 
October,  1847 ;  on  the  second,  on  the  18th  November ;  and  on 
the  third,  on  the  27th  December,  in  the  san^e  year.  The  com- 
plaint further  stated,  that  each  of  the  executions  was  returnable 
60  days  after  its  delivery  to  the  defendant,  as  sheriff,  and  that 
at  the  time  of  said  delivery  and  during  the  whole  time  there- 
after, until  the  return-day  of  each  had  expired,  there  were 
divers  goods  and  chattels  of  Purdy  within  the  defendant's 
county,  from  which  \A  might  and  ought  to  have  levied,  the 


864  OASES  IN  THE  SUPERIOR  COURT. 

Paton  ▼.  Wefttervelt 

ttoneyB  he  was  directed  to  levy  by  the  said  execntiona,  and  of 
which  he,  as  sheriff,  had  notice ;  that  the  defendant,  regardless 
of  his  duty  as  sheriff,  did  not  and  would  not  collect  and  pay 
over  to  Magher  and  the  plaintiffs  respectively  the  sums  of 
money  directed  to  be  levied  in  their  respective  executions,  but 
that  in  the  month  of  August,  1848,  he  falsely  returned 
Magher's  execution  and  filed  the  same  in  the  clerk's  office  of 
the  Supreme  Court,  with  his  return  endorsed  thereon,  as  follows: 
"  No  goods,  chattels,  or  real  estate,  John  J,  Westervelt,  She- 
riff;" and  that  in  the  month  of  June,  1848,  he  falsely  returned 
the  other  tw6  executions  and  filed  the  same  in  the  clerk's  office 
of  this  court,  with  his  return  endorsed  on  each  of  them,  signed 
by  him  substantially  as  follows,  ^^  No  goods,  chattels,  or  real 
estate." 

The  complaint  then  charged,  that  before  the  18th  October, 
1847,  one  Charles  Vyse  issued  and  delivered  to  the  defendant, 
as  sheriff,  an  execution  against  Purdy  for  about  $1800,  by  virtue 
of  which  the  defendant,  as  sheriff,  levied  upon  goods  and  chat- 
tels belonging  to  and  then  in  the  possession  of  Purdy,  of  the  value 
of  upwards  of  $10,000 ;  that  on  or  about  the  Slst  January,  1848, 
he  sold  a  part  of  this  property  to  the  value  of  less  than  $2,825,  and 
negligently  suffered  Purdy  to  keep  the  residue  and  convert  the 
same  to  his  own  use ;  that  from  the  proceeds  of  this  sale  the 
defendant  had  deducted  not  only  his  lawful  percentage  and  fees 
but  various  additional  charges  which  were  wholly  illegal, 
amounting  to  the  sum  of  $489.76,  which  ought  to  have  been 
added  to  the  sum  of  $55.90,  which  the  defendant,  when  he  re- 
turned the  execution  of  Yyse  satisfied,  admitted  to  be  a  bal- 
ance in  his  hands. 

The  plainti£b  demanded  judgment  for  $1,734,  with  interest 
and  costs. 

The  answer  denied  that  the  defendant  had  made  &lse  returns 
on  the  executions  mentioned  in  the  complaint;  or  had  been 
guilty  of  the  neglect  of  duty  therein  charged ;  or  had  made  or 
deducted  any  illegal  charges ;  and  stated  that  when  the  three 
executions  mentioned  in  the  complaint  were  delivered  to  him, 
he  had  then  in  his  hands  two  other  executions,  one  in  favor  of 
Yyse  and  one  in  l&vor  of  one  Henry  EL  Toler,  for  $6000  debt, 
and  $22.88 .  damages  and  costs,  and  that1>y  these  two  prior  ex- 
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ecntiona  the  whole  of  Pnrdy*B  property  was  oorered  and  ex- 
hausted. 

The  plaintiffs,  in  their  reply,  ayerred  that  Toler's  judgment 
and  execution  were  fraudulent  and  void  as  against  creditors,  of 
which  the  defendant,  as  sheriff,  had  notice,  and  that  after  satis- 
fy^g  Vyse's  execution,  the  property  left  in  the  posseasioii  of 
Pnrdy  was  more  than  sufficient  to  satisfy  Magher's  and  the 
plaintiff's  execution. 

The  action  was  tried  before  Mr.  Justice  Paine  and  a  jury,  on' 
the  24th  March,  1851. 

The  following  were  the  proceedings  on  the  trial,  as  stated  in 
the  bill  of  exceptions : 

The  plaintiffs'  counsel  produced  and  read  in  eyidence  the 
records  of  judgment  of  Toler,  Magher  and  the  plaintiffi,  alleged 
in  the  pleadings. 

The  judgment  of  Toler  was  on  bond  and  warrant  of  attorney, 
dated  October  11, 1847,  and  the  bond  was  conditioned,  in  the 
ordinary  form  of  a  money  bond,  to  pay  $3,000  on  demand  with 
interest. 

He  also  produced  and  read  the  execution  of  Toler,  a  copy 
whereof  is  annexed  to  the  answer  returned  nulla  hona  by 
defendant,  and  filed  October  2, 1848. 

The  said  bond  and  warrant  did  not,  either  of  them,  express 
that  any  one  but  said  Toler  was  interested  therein. 

The  said  counsel  also  proved  and  read  in  eyidence  the  letters 
of  administration  and  the  assignment  by  Peter  Magher,  the 
administrator  therein  named,  to  the  plaintiffs  mentioned  in  the 
complaint. 

He  then  called  as  a  witness 

Senry  K  Toler^  who  testified  that  he  was  Ihe  penon  idio 
recovered  said  $3,000  judgment. 

Q. — ^What  was  the  consideration  of  such  judgment! 

Tbis  question  was  objected  to  by  the  defendant's  coimsel  and 
overruled  by  the  court,  and  the  plaintifBs'  counsel  duly  ex- 
cepted. 

The  said  counsel  then  offered  to  show  by  said  witness  tiiat 
said  judgment  was  confessed  with  intent  to  hinder,  delay  and 
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defraud  the  creditors  of  said  Purdj,  and  that  the  same,  and  the 
ezecntioa  thereon,  were  and  are  fraudulent  and  void  against 
the  plaintiffs. 

Whereupon  defendant's  counsel  proposed  to  show  that  plain- 
tiffs moved  the  Supreme  Court,  in  May,  1848,  to  set  aside  ToWs 
and  Magher's  executions  as  being  fraudulent  and  void,  and  also 
that  the  moneys  in  the  sheriff's  hands  after  satisfying  Yyse's 
execution,  be  applied  to  satisfy  plaintiffs'  judgments,  and  that 
said  motion  was  argued  and  denied. 

The  plaintiffs  objected  to  such  evidence  being  introduced,  the 
court  excluded  it,  and  defendant's  counsel  excepted. 

The  plaintiff'  counsel  then  proposed  to  prove  by  the  witness 
the  matters  stated  in  his  above  offer.  The  defendant's  counsel 
objected  to  this  evidence  that  the  plaintiffi  cannot,  in  this 
action,  inquire  into  the  hana  Jides  of  a  prior  execution,  and 
the  court  excluded  the  evidence,  and  the  plaintiffs'  counsel 
excepted. 

The  court,  on  the  offer  of  the  plaintiffs'  counsel,  allowed 
him  to  give  evidence  to  show  the  true  amount  claimed  by 
Mr.  Toler,  at  the  time  his  execution  was  issued,  to  be  due 
under  his  judgment,  with  a  view  to  show  that  more  money 
might  have  been  collected  by  the  defendant  under  the  exe- 
cutions in  the  pleadings  mentioned  than  enough  to  pay  such 
amount. 

The  defendant's  counsel  then,  on  notice,  produced  the  paper, 
of  which  the  following  is  a  copy,  which  he  admitted  to  be 
genuine,  and  to  have  been  served  by  Brady  and  Maurice^  attor- 
neys for  Toler  and  for  Olsen,  on  the  defendant  at  the  date 
thereof,  to  wit : 

SupbemkCoubt.  SemryK.ToUr-^.LofoellPv/rdy. — Judgment 
docketed  October  18, 1847,  for  $6,000  debt  and  $22.38  damages 
and  costs.  I  do  hereby  certify  that  the  judgment  in  this  cause  in- 
cludes the  debt  due  by  the  above  named  defendant,  Lovell  Purdy, 
to  Andrew  J.  Olsen,  which  amounted  at  the  time  said  judgment 
was  docketed  to  the  sum  of  nine  hundred  and  fifty-one  doUais, 
and  I  do  hereby  stipulate  that  the  sum  so  due  the  said  Andrew 
J.  Olsen,  with  the  interest  thereon,  is  payable  and  shall  be  paid 
oat  of  the  proceeds  arising  from  the  execution  issued  in  this 
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^^  cause,  and  now  in  the  sheriff's  hands,  next  after  paying  the 

''^z  law  expenses  on  snch  judgment  an4  execution,  and  my  debt 

included,  in  said  judgment  (and  which  debt  amounted  to  the 
'ki  sum  of  one  thousand  three  hundred  dollars  at  the  time  said 

si'.  judgment  was  docketed),  and  the  interest  accrued  thereon,  and 

'it  in  case  the  proceeds  of  such  execution  shall  be  insufficient  to 

Til'-  pay  in  full  the  amounts  so  due  to  me  and  the  said  Olsen,  respeo- 

a,  L  tively,  as  aforesaid,  he  the  said  Olsen  shall  be  entitled  to  receive, 

and  shall  receive  the  whole  residue  of  such  proceeds  after  pay- 
is.  ment  of  the  law  expenses  aforesaid,  and  my  demand  for  prin- 

cipal and  interest  in  full. 
ben  Dated,  New  York,  December  27th,  1847. 

HeNBT  £«  TOLEB. 

; :  Witness — Jamea  Mcmrioe. 

•'  ,r  I  assent  to  the  within  arrangement. 

Dated,  New  York,  December  27th,  1847. 

j['  AsDQBSW  J*  OlSBV. 

^  Witness — J<»mss  Mcmrioe. 

In  consideration  of  the  within  agreement  and  of  the  sum  of 
;,'  one  dollar,  I  do  hereby  agree  to  the  within  and  all  the  stipula- 

*  tibns  therein  contained. 

Dated,  New  York,  Dec.  27th,  1847. 

L.  PUBDT. 

Witness — John  D,  Bwrohofrd.  * 

The  plaintiffs'  counsel  under  objection  then  read  such  paper 
in  evidence. 

The  said  witness  then  testified  further,  as  follows,  to  the 
admissibility  whereof  defendant's  counsel  objected,  and  the 
court  reserved  the  point. 

On  October  18th,  1847,  Purdy  owed  me  $854.80  for  goods 
sold  and  delivered,  and  that  was  all  he  owed  me.  No  other 
paper  than  that  above  specified,  was  signed  by  me  before  that 
date.  At  the  time  Purdy  confessed  that  judgment  to  me,  the 
nnderstanding  between  us  was*  that  it  was  for  myself  and  for 
'  others,  and  those  others  I  cannot  state  that  he  named  at  that 
time.    The  first  man  I  remember  to  have  heard  named  as  a 
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party  interested  in  the  judgment  after  me,  was  Olsen.  I  had 
nothing  to  do  with  the  naming  of  the  creditors  to  be  interested 
therein. 

Q. — ^Did  you  feel  yourself  obligated  to  let  in  such  men  as  he 
chose  to  name  ? 

A. — Of  course  if  he  named  them  they  would  be  admitted. 

Q. — ^What  was  done  between  you  and  Purdy,  before  this 
paper  was  signed,  to  deprive  him  of  the  right  to  name  any  other 
person  than  Olsen,  to  come  in  his  place } 

A. — ^Nothing  that  I  remember. 

Being  cross-examined,  the  defendant's  counsel  produced  an 
original  sworn  deposition  of  the  witness  relating  to  said  judg- 
ment, and  the  consideration  and  particulars  of  the  same,  and 
the  understanding  between  him  and  Purdy,  and  read  the  fol- 
lowing portions  thereof  to  the  witness. 

Q. — ^Was  any  one  but  yourself  and  Mr.  Purdy,  and  who 
present,  when  it  was  said  that  such  judgment  was  to  be  for  the 
benefit  of  any  other  creditor  than  yourself,  and  was  any  one 
knowing  to  such  understanding  at  the  time,  and  who  t 

A. — It  was  in  the  presence  of  Mr.  Magher,  and  Mr.  Tread- 
well  I  think  was  there  at  the  time. 

Q. — ^Where,  for  the  first  time,  did  Mr.  Purdy  state  to  yon 
the  names  and  amounts  of  the  several  creditors  whose  debts 
were  or  are  included  in  such  judgment. 

A. — ^To  the  best  of  my  knowledge  and  belief,  he  spoke  of 
Mr.  Olsen  as  one  he  wanted  to  be  included  in  the  judgment 
after  me,  and  I  think  that  was  before  he  confessed  judgment  to 
me,  but  he  did  not  give  me  any  other  names  at  that  time,  but 
said  he  wanted  to  include  others ;  I  did  not  ask  him  who  they 
were. 

The  other  names  were  given  some  time  after ;  Mr.  Olsen's 
name  was  given  to  Mr.  Maurice  about  three  or  four  weeks 
before  the  bill  in  chancery  was  filed,  and  the  list  of  the  other 
names  was  given  to  me  by  Mr.  Purdy  a  day  or  two  after  Mr. 
Olsen's  name  was  given  to  Mr.  Maurice.  Mr.  Maurice  is  my 
solicitor  in  this  case,  and  was  Mr.  Olsen's  attorney  at  that 
time. 

The  witness  continued : — ^It  was  also  understood  when  the 
judgment  was  confessed  that  it  should  cover  any  future  sales  or 
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advanoes  I  might  make  to  Purdj.    Pordy  suggested  to  enter 
it  up  for  more  than  was  due  to  me  with  that  view. 

The  direct  examination  was  resumed.  The  witness  conti* 
nned : — ^I  think,  bat  am  not  sore,  that  Hagher  and  Treadwell 
were  present  when  Pnrdj  said  it  was  for  other  creditors.  I 
think  both  were  present.  After  October  ISth,  and  before  No« 
member  18th,  1847,  I  sold  Pardy  goods  to  the  amount  of 
$86,55»  In  November  I  loaned  him  in  money  $170,  and  the 
interest  on  the  original  account  was  $14.77.  These  amounts, 
with  the  $854,30,  state  all  my  interest  in  the  judgment.  No 
one  was  present  at  or  knowing  to  the  agreement  concerning 
future  sales  or  advances  but  myself  and  Purdy,  It  was  not 
contemplated  at  that  time,  that  any  money  was  to  be  loaned. 
When  I  lent  it  he  promised  to  repay  it  in  a  week,  I  do  not 
recollect  that  anything  was  said  at  the  time  the  judgment  was 
confessed  that  it  was  to  cover  fdture  advances  in  money,  and 
at  the  time  of  the  loan  I  do  not  think  anythiog  was  said  about 
its  being  covered  by  the  judgment.  There  was  no  agreement 
that  I  should  make  future  sales  or  advanoes.  The  items  above 
stated  are  all  the  interest  in  the  judgment  I  ever  had. 

The  plaintifis'  counsel  then  called  as  a  witness,  John  J.  V, 
WesterveUf  the  defendant,  who  testified  that  he  had  no  know* 
ledge  of  any  interference  with  the  deputy  in  the  answer  named, 
or  instruotions  given  to  him  by  Haghery  or  the  plaintifls,  or 
either  of  their  attorneys. 

The  plaintifb  then  called  as  a  witness,  Zovell  Pv/rdy^  who 
testified  that  he  formerly  carried  ou  business  at  483  Broadway, 
where  the  goods  and  chattels  sold  by  the  defendant  as  in  the 
pleadings  mentioned  were  situate,  lliat  such  sale  took  place 
January  31, 1848,  That  uo  person  was  ever  left  there  before 
the  sale  by  the  deputy,  to  take  charge  of  such  goods  and  chat^ 
tels,  but  the  deputy  was  in  the  habit  of  visiting  there  every  few 
days.    It  was  a  club  house. 

He  farther  testified,  that  the  defendant's  deputy  left  goods 
and  chattels  in  his  (witness's)  poflsession  after  such  sale,  that  the 
same  was  on  such  premises  before  and  at  the  time  of  such  sale, 
and  that  there  was  no  property  removed  by  him,  the  witneiSi 
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after  such  sale,  which  had  not  been  there  before  snch  sale,  and 
subject  to  the  inspection  of  said  deputy. 

The  witness  further  testified  that,  in  April,  1848,  he  re- 
moved such  property  from  such  premises,  and  afterwards  sold 
it 

He  testified,  on  his  cross-examination,  concerning  its  yalue, 
and  to  the  effect  that  a  part  of  it  was  purchased  by  his  brother, 
who  paid  $250  for  it  about  a  year  before  he  started  the  club 
house,  which  was  in  the  spring  of  1847,  and  to  the  effect  that  his 
brother  owned  such  part,  and  the  residue  belonged  to  himself, 
also  concerning  its  being  exempt  from  execution. 

He  also  testified  concerning  tiie  manner  in  which  the  property 
so  left  in  his  possession  was  selected,  and  that  he  desired  the 
deputy  to  leave  the  piano,  which  he  refused  to  do. 

The  court  here  adjourned  to  March  25,  on  which  day,  at  the 
opening  of  the  court,  the  defendant's  counsel  stated  that  the 
witness  Toler  desired  to  make  an  explanation. 

The  said  witness,  being  interrogated  by  defendant's  counsel, 
stated  as  follows : 

I  gave  Mr.  Purdy  credit  for  $185,  bills  receivable,  which 
were  not  paid,  and  omitted  to  charge  them  back  to  him  on  my 
books. 

Being  cross-examined  by  plaintifib'  counsel,  he  said :  They 
were  three  notes  of  different  persons,  endorsed  by  Purdy.  I 
cannot  state  whether  they  were  protested.  I  think  demand 
was  made  on  the  makers,  but  am  not  sure.  Purdy  had  notice 
the  next  day.  They  had  matured  when  the  deposition  was 
taken,  which  has  been  referred  to  by  defendant's  counsel,  I 
suppose. 

The  plaintiff's  counsel  then  called  as  a  witness, 

EdMmrd  F.  TreadweU^  who  testified  that  he  was  the  attor- 
ney who  entered  up  the  judgment  of  Toler  and  Magher,  men- 
tioned in  the  pleadings. 

On  objection  to  a  question,  the  court  required  the  plaintifb' 
counsel  to  state  what  he  expected  to  prove  by  the  witness. 

He  answered  that  he  expected  to  diow  that  Toler  and  Purdy 
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came  to  him  to  enter  up  the  judgment  of  Toler;  that  Pnrdj 
directed  him  on  that  occasion  as  to  the  amount  in  which  it  was 
to  be  entered,  and  that  nothing  was  said  or  agreed  on  as  to  its 
being  for  any  other  than  Toler's  debt. 

Also,  that,  as  the  attorney  of  Magher,  he  notified  the  defend- 
ant, in  writing,  before  the  sheriff's  sale,  that  Magher  claimed 
in  opposition,  and  in  preference  to  the  claim  of  Toler. 

l^e  court  rejected  such  proffered  testimony,  and  the  plain- 
tiffs' counsel  duly  excepted. 

The  court  then  ruled  that  the  plainti£b'  counsel  could  not 

go  into  evidence  to  reduce  the  amount  of  Toler's  claim  under 

•  his  judgment,  unless  he  first  showed  that  he  (Toler)  informed 

the  defendant  of  it,  so  as  to  preclude  himself  from  making 

any  claim. 

The  plaintiffi'  counsel  duly  excepted. 

The  witness  continued :  I  never  interfered  with  the  deputy 
by  giving  him  instructions  or  otherwise. 

Being  cross-examined,  the  defendant's  counsel  produced  the 
following  paper  which  he  said  was  delivered  to  the  deputy 
sheriff  at  its  date. 

"SupKBaoB  CoTiKT. — Charles  Vyae  v.  Lovell  Pv/rdy. — ^We 
consent  that  the  sale  under  the  executions  in  this  cause,  and 
those  we  respectively  hold,  be  adjourned  80  days  without  pre- 
judice to  any  party. 

«  New  York,  December  27th,  1847. 

«  Edward  F.  Treadwell,  Att'y  for  Magher. 
«  Edward  F.  Treadwell,  Att'y  for  Henry  K  Toler. 
"  Robert  H.  Shannon,  Att'y  for  Mrs.  Hays. 
^'  Samuel  G.  Raymond,  Att'y  for  Pl'ff." 

The  witness  testified  that  the  signature  of  his  name  to  such 
paper  was  genuine ;  that  he  thought  he  gave  the  same  to  the 
attorney  of  Yyse,  and  did  not  give  it  himself  to  the  defendant 
or  his  deputy. 

The  plaintiffs'  counsel  then  called  as  witness, 

Angdma  Brcwn^  who  testified  that  she  moved  into  (he 
house,  488  Broadway,  April  7, 1848,  and  found  Lovell  Purdy 
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there.  He  moved  out  two  or  three  weeks  after  witness  moved 
in.  Tlie  house  was  a  large  double  house,  four  stories  high, 
besides  the  basement. 

Q.  What  property  was  there  in  that  house  when  you  moved 
into  the  same,  in  the  possession  of  Lovell  Purdy  ? 

Tlie  defendant's  counsel  objeoted,  unless  plaintiffs  show  it 
was  there  at  the  time  of  the  levy,  or  the  sheriff  had  knowledge 
of  it ;  and  the  coort  overruled  iJiis  (question,  and  the  plaintiff' 
counsel  objeoted. 

The  plaintiffs'  counsel  then  offered  to  show  by  the  witness, 
that,  on  April  7, 1848,  the  said  Purdy  had  goods  and  chattels 
In  that  house  of  the  value  of  several  thousand  dollars,  and  that 
he  thereupon  removed  the  same. 

The  offer  was  overruled  by  the  court,  and  the  plaiiitifi' 
counsel  duly  excepted. 

The  plaintiff'  counsel  then  called  as  a  witness, 

John  Fleming^  who  testified  that  he  boarded  with  sidd  Purdy 
at  said  bouse,  before  and  up  to  the  sheriff's  sale;  that  he  re- 
mained there  afterwards  and  boarded  with  Hrs,  Brown,  the 
last  witness,  until  Purdy  left ;  that  before  the  sale  the  house 
was  well  furnished. 

Q.  Can  you  state  the  value  of  the  goods  and  chattels  belong* 
ing  to  said  Purdy  in  that  house,  before  and  at  the  time  of  the 
sheriff's  sale,  and  if  so,  state? 

The  question,  on  objection  by  defendant's  counsel,  was  over* 
ruled  by  the  court,  and  the  plaintiffi'  counsel  excepted. 

The  court  here  ruled  that  the  plaintiffs  could  not  recover, 
unless  they  showed  more  property  than  enough  to  provide  for 
the  debt  of  Toler,  and  the  debt  of  Olsen,  both  as  specified  in 
said  agreement  of  Dec.  27,  1847)  and  the  plaintl^'  counsel 
excepted. 

The  plaintiffs'  counsel  here  stated  that  he  had  fhrther  and 
other  evidence  to  offer,  but,  under  the  ruling  of  the  court  upon 
the  several  points  and  questions  raised,  he  should  offer  no  more 
testimony. 

The  defendant's  counsel  moved  for  a  nonsuit. 

The  court  granted  tb#  motion,  and  the  pUunti&'  coumI 
duly  excepted 


KEW  rORK— NOVEMBER,  1868.  878 

■MM— fa>iii>i  ■  ■  -I. '  .-I  -I-  I 

Paton  T.  Westonrelt 

m  ■■■■■..  .1  .  ■ 

A  motion  for  a  new  trial  upon  the  exceptions  taken  on  the 
trial  was  subsequently  made  at  a  special  term,  and  denied  with 
costs* 

C.  B,  Smithy  for  the  plainti:^,  now  moved  for  a  reversal  of 
the  judgment,  and  a  new  trial ;  and  relied  upon  the  following 
points  and  authorities^ 

L  In  an  action  for  the  fblse  return  of  the  Jteri  faotoB^  where 
the  sheriff  retains  the  proceeds  of  the  property  sold  for  un« 
founded  claims  of  his  own  («*  g.  fees  not  warranted  by  laW| 
or  pretended  disbursements  never  incurred^  or  where  he  omits 
to  levy,  or  having  levied  negligently  loses  the  property  levied 
on),  the  plaintiff;  in  answer  to  a  defence  of  a  judgment  and 
execution)  prior  to  that  of  the  plaintiff,  which  would  have  con* 
Bumed  the  whole  avails^  had  the  sheriff  done  his  whole  duty, 
and  where  he  has  returned  such  prior  execution  nuUa  hona^ 
may  show  such  prior  judgment,  and,  consequently,  the  execu* 
tion  to  be  fraudulent*  (2  K  S.  dd  ed.,  197,  §  1,  5  (  2  Phillip's 
lEv.  404,  405  J  2  Greenleaf,  §  585,  693  \  Wa/rmoU  v.  Toung^ 
6  Bam.  k  Cress.  660 ;  J^ai/rJUId  v.  BaldtJOin^  12  Pick.  388  j 
JBarrod  v.  Benton^  8  Bam.  &  Cress*  219 ;  Scmndera  v.  Bridges^ 
8  B.  <k  Aid.  95 ;  Pierce  v.  Jackeony  6  Mass.  242 ;  Cloflrh  y. 
Foxcrafty  6  Greenleaf,  296  ;  7  id.  848  ;  Holbvrd  v.  Anderson^ 
6  T*  R*  235  s  Tou>nsend  v.  £!em8^  3  Watts,  180 ;  Imray  v. 
Magnay^  11  M.  &  W.  267 ;  see  MemmeU  v.  iatorenoey  1  £ng. 
Law  &  Eq.  Bep.  260 ;  Adams  v*  Balohy  5  Qreenleaf,  188 ; 
Conu  Bank  v.  WUkim^  9  id*  28  5  JRogers  v.  Sumner^  16  Pick.  887.) 
1.  The  court  below  rejected  tliis  proposition  by  an  erroneous 
application  of  the  principle^  that  an  officer  is  protected  by  his 
process  for  all  acts  done  under  and  in  obedience  to  it.  That^ 
as  a  general  principle,  is  fully  conceded,  but  it  does  not  conflict 
with  the  above  position  :  on  the  contrary,  it  is  here  sought  to 
be  Used  as  a  protection  for  acts  done  in  violation  of  the  process^ 
and  instead  of  being  solely  available  to  protect  the  innocent 
and  faithfal  officer,  if  the  ruling  below  is  correct,  it  is  equally 
efficacious  to  shield  and  facilitate  the  too  common  practices,  an 
aggravated  instance  of  which  is  not  only  admitted  by  the 
answer^  but  Mly  proved  in  the  evidanoe,  where  the  aberiff 
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admits  by  his  oath  the  charge  of  having  deducted  out  of  a 
collection  of  $2,800,  the  sum  of  $439.76  for  serricee,  not  only 
imaginary  in  fact,  but  which  it  is  illegal  as  well  as  criminal  to 
charge  for,  if  in  fact  rendered,  and  which  enormities  have  been 
thus  far  triumphantly  and  profitably  sustained.  (  WamwU  v. 
Young ^  supra ;  Fairfidd  v.  BalAvom;  Camp  v.  CJumberlain^ 
6  Denio,  198.)  2.  The  evidence  is  admissible,  without  affirm- 
ing that  it  is  so  in  all  cases  where  the  sheriff  is  not  chargeable 
with  malfeasance,  because  it  shows  that  if  the  sheriff  had  done 
his  duty  and  had,  as  he  ought  to  have  had,  a  fund  ready  to  be 
paid  over  to  whoever  was  entitled  to  it^  the  plaintiff  would  have 
had  the  right  by  proceeding  to  have  the  fraudulent  judgment 
vacated,  to  be  paid  first  out  of  the  proceeds,  and  because  it 
shows  the  sheriff  has  deprived  the  plaintiff  of  an  opportunity 
to  collect  his  debt  in  that  way.  (Cow,  notes  to  Phil.  Ev.  n. 
741,  p.  1090,  &c«)  8.  Having  returned  the  Toler  execution 
mMa  hona^  he  is  estopped  to  say  that  it  was  at  any  time  a  valid 
lien  upon  the  property ;  in  other  words,  he  cannot  say  that  it 
is  a  false  return.  4.  The  plaintiff  was  not  bound  to  proceed 
by  motion  or  suit,  to  set  aside  the  Toler  judgment  before  brings 
ing  suit  against  the  sheriff.  As  this  case  stood  at  the  trial  that 
execution  had  been  got  out  of  the  way  by  the  sheriff's  return 
of  mMa  iona  ;  but  if  it  had  remained  in  his  hands  unretomed, 
it  would  have  made  no  difference,  (a,)  His  cause  of  action 
accrued,  if  at  all,  upon  the  return  of  his  execution  nvUa  bona. 
The  statute  of  limitations  began  to  run  at  that  time.  If  a  mo- 
tion had  been  made  and  denied  it  would  not  have  been  con- 
elusive.  {Simpson  v.  Sartj  14  J.  E.  63.)  Such  a  motion  might 
have  resulted  in  a  feigned  issue.  The  same  principle  would 
compel  a  party  to  prosecute  that  to  an  end,  or  else,  if  tiie  motion 
should  be  denied,  to  proceed  by  suit  against  the  prior  judgment 
creditor,  and,  if  then  successAil,  a  suit  against  the  sheriff  would 
be  as  necessary,  in  a  case  of  this  kind  as  before,  and  thus  two 
suits  be  necessary  to  enforce  one  right  Neither  law  nor  justice 
imposes  on  a  party  the  expense  or  delay  which  would  thus 
result  (b.)  In  a  case  where  the  sheriff  has  done  his  whole 
duty,  and  has  the  money  ready  to  be  paid  over  to  the  party, 
upon  his  having  prior  judgment  declared  fraudulent,  he  is 
undoubtedly,  or  ought  to  be,  entitled  to  protection.    In  such  a 
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case,  the  court  might  either  enlarge  the  time  to  make  his  retmn, 
or,  if  suit  should  be  brought,  might  stay  the  proceedings  until 
the  prior  execution  should  be  set  aside.  But  whether  so  or  not, 
makes  no  difference  in  this  case — certainly  he  could  never  be 
relieved  in  that  way,  unless  he  shows  clean  hands,  and  is  free 
from  all  negligence  and  collusion.  And  so  it  has  been  held 
under  the  English  interpleader  act.  (1  Smith's  Leading  Cases, 
(1837),  429,  30,  margin  240 ;  Dudm  v.  Lang^  1  Bing.  N.  0. 
300 ;  OsUer  v.  Bower,  4  Dowl.  269 ;  Brame  v.  Hwmt^  4  Tyrwh. 
244 ;  Cook  v.  AUm,  3  id.  686.) 

n.  The  judge  erred  in  nonsuiting  the  plaintiff  also,  because 
it  appeared  the  prior  executions,  both  of  Yyse  and  Toler,  were 
dormant  This  fiilly  appears  by  the  answer,  setting  up  con- 
sents to  delay  by  all  parties,  the  defendant's  testimony,  exempt- 
ing the  plaintiffs  from  this  charge,  leaving  it  to  stand  against 
the  Yyse  and  Toler  executions,  and  the  consent,  in  writing,  of 
all  parties  but  the  plaintifib.  The  answer  admits,  besides  the 
full  amount  of  Vyse's  execution,  that  he  received  $439.76, 
which  he  kept  for  a  bad  reason,  and  $62.24  more,  which  he 
kept  without  any  reason.  (Smith's  Leading  Cases,  ed.  1847,  p. 
7 ;  Bradley  v.  Wmdh^am,  1  Wils.  44 ;  Befnjamm  v.  Sndth,  4 
Wend.  332;  KeOogg  v.  Griffm,  17  J.  R.  276,  id.  332 ;  CampY. 
ChamfAerlam,  6  Denio,  198.) 

nL  The  court  erred  also  in  the  following  particulars.  1.  Li 
ruling*  out  the  two  facts  proposed  to  be  proved  by  TreadwelL 
In  reference  to  the  second  of  those  facts  it  was  competent  to 
show  the  sheriff  had  notice,  {fiamp  v.  Chamberlcmv,  supra.) 
2.  Li  ruling  as  stated,  that  plaintiffi}  could  not  go  into  evidence 
to  reduce  the  amount  of  ToWs  claim  under  his  judgment  3. 
In  overruling  the  question  to  the  witness,  Angelina  Brown, 
and  the  offer  of  testimony  by  that  witness.  The  plaintiff  had 
given  testimony  by  Pnrdy,  to  show  that  the  property  was  on 
hand  at  the  time  of  the  levy,  &c.  4.  Also,  in  overruling  the 
question  to  John  Fleming. 

rV.  Upon  the  evidence  given  the  plaintiff  was  entitied  to 
recover,  and  the  court  erred  in  granting  a  non-suit 

A.  J.  Vamderpod,  for  the  defendant,  resisted  the  motion  upon 
the  following  grounds. 
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«■ '  I  I   .  Ill  ...  I  ■  ■  .  .      ^ 

Pftton  T.  Wortervelt 
- 

L  The  return  by  the  sheriflf  of  itttUd  bona  Was  primdfaoU 
Evidence  in  his  <9wii  fator,  dad  most  be  taken  as  true  until  satis' 
factorily  contradicted  by  the  plaintiA*  {JSfWlhiinff  Y.  Jffan' 
ford,  7  Hill,  120.) 

n.  The  mling  of  the  justice  that  the  pluintifis  could  not 
tecover  nnless  they  showed  more  property  than  was  sufficient 
to  provide  for  the  debt  of  Toler  and  Olsen,  both  as  specified  in 
the  notice  or  agi^ement  of  Decembei'  27, 1847^  was  correct  until 
this  was  proren  J  it  is  clear  that  the  plainti£b  had  not  sustained 
any  injury,  and  the  nonsuit  Was  therefore  properly  gfranted. 
{WmOer. ireemctn,  1  Oale  <S^  D.  93 )  S.  GAn  11  Ad. &E. 539} 
Id.  in  5  jurist^  960 ;  Ohampenais  v«  Jfthite,  1  Wend.  92  i  Banv 
em/  V.  JTomabeU^  8  Per.  &  D.  253.)  (a)  Had  the  sheriff  wholly 
heglected  to  sell,  he  would  not  be  liable  to  a  junior  execution 
creditor  Where  tiie  property  attached  or  levied  upon  would  be 
Insufficient  to  satisfy  the  former  executions  upon  it  {Smith  Vt 
Sogan,  4  Ala.  93 }  Gains  t«  Dovina,  Hai*per,  72.) 

in.  The  efidence  offered  to  impeach  tile  judgment  in  fitTOi* 
of  Toler  was  properly  rejected ;  it  i^ould  haVe  only  been  propei* 
lifter  hating  shown  that  the  sheriff  Was  indemnified  or  was  a 
{>arty  to  the  fh^ud,  for  if  indemnified  he  Would  stand  in  the 
place  of  the  first  creditor  \  if  a  patty  to  a  fraud  he  Would  not 
be  entitled  to  any  fayoif  before  the  court,  and  must  make  good 
to  a  creditor  any  loss  his  firaudulent  conduct  may  have  occa^ 
ftioned«  (a)  The  sheriff  is  bound  to  execute  all  process  regulaf 
tpon  its  face,  and  in  an  action  against  him  for  money  had  and 
l^ceived^  it  would  be  unnecessary  for  Toler  to  proVe  anything 
more  than  the  deUrery  of  his  execution  to  him,  and  the  receipt 
of  the  money.  {EaH  ▼•  Ca/mp^  16  Wend*  666 ;  Lcmton  r.  Er- 
vnn,  9  Wend.  283, 237  J  MUot  t,  Oronk^  13  Wendi  35.)  (b)  In 
an  action  against  him  for  not  lerying,  he  can  only  impeach  the 

i*udgment  When  it  has  been  obtained  by  firaud,  and  cannot  go 
ito  evidence  of  Collateral  fraud.  {Tyler  v.  the  Duke  of  Leeds^ 
2  Stark  R  218  ;  Adams  y«  Baldh,  5  Greenl.  188.)  (c)  There 
was  notliing  on  the  face  of  the  execntion  of  judgment  to  exempt 
the  sheldff  from  his  ordinary  linbllity  to  the  plaintiff  in  the 
process*  (d)  The  plaintiffs  did  not  offer  to  show  that  the  sheriff 
had  any  notice  of  the  alleged  frAud,  but  only  that  Magher 
(Maimed  precedence  of  Toleri    (e)  The  sheriff  is  not  bound  to 
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try,  and  cannot  try  the  question  of  fhind,  or  decide  "Whicli  of 
the  parties  is  entitled  to  a  preference*  He  Innst  execttte  the 
tmts  according  to  their  priority.  Toler  not  having  indetnnified 
the  sheriff,  would  not  be  bound  by  a  judgment  against  hira 
determining  hisj  Toler's,  execution  to  be  fraudulent  and  void ; 
but  the  defi^ndant,  if  a  recovery  is  allowed  in  favor  of  plaintiff, 
Would  be  made  answerable  to  both  execution  creditors.  In 
Bwrber  v.  Mitchell^  2  Bowl.  P*  C.  574,  Patteson  J.  eitpressed 
kis  opinion  that  a  judgment  could  not  be  shown  to  have  been 
fraudulent  as  against  creditors  in  an  action  against  the  sheriff^ 
tmless  It  appears  he  was  a  party  to  the  fraud.  So  in  WmUe  \* 
JPreemany  1  Oale  &  I).  98,  it  was  held  It  was  not  competent 
for  the  plaintiffi  to  give  evidence  impeaching  the  validity  of 
the  execution  unless  the  sheriff  is  indemnified.  (  WitrmoU  Vi 
Tamffj  SD.&'R.  448.)  S.  d  in  12,  £.  G.  L.  B.  847,  decides 
the  same  point )  the  sheriff  was  made  liable,  however,  in  that 
case,  because  by  un&it  conduct  he  had  prevented  the  plaintiff 
in  the  second  process  from  making  his  motion,  atid  thus  lent 
himself  to  the  other  party.  In  Zovidk  Vi  Oratoder^  8  B.  &  Oi 
132,  and  2  Man.  &  Ey.  84,  the  execution  was  delivered  to  the 
sheriff  under  such  circumstances  of  fraud  as  to  make  him  a 
party  to  it»  ttieh  v«  Bett^  Id  Mass.  294,  was  case  against  an 
officer  for  neglecting  to  keep  goods  attached  by  him,  .so  that 
they  might  haVe  been  t6ken  in  execution,  although  the  officer 
had  neglected  his  official  duty,  yet  it  appearing  that  If  he  had 
Adhered  to  it  the  plaintifEs  would  have  derived  no  benefit  from 
their  attachment,  they  were  held  entitled  to  nominal  damages 
only.  Smnders  v.  Sheriff  tjf  Middleeea:^  8  Bam.  and  Aid.  95, 
Will  not  aid  the  plaintiff,  li^ere  the  sheriff  had  the  moneys  in 
his  hands,  and  the  first  execution  was  set  aside  on  motion,  then 
instead  of  applying  the  money  on  the  second  execution,  and 
without  giving  any  notice  to  the  plaintiff  therein  that  the  first 
execution  was  set  aside,  he  paid  the  money  to  the  defendant 
and  returned  the  execution  tmUa  hma.  (1  Law  Eegi  B.  210.) 
Although  two  years  and  a  half  had  elapsed  intermediate  the 
collection  of  the  moneys  and  the  commencement  of  this  suit,  it 
does  not  appear  on  behalf  of  the  plainti&  that  they  ever  took 
any  steps  to  set  aside  Toler's  judgment  and  execution.  Nor 
did  they  seek  to  show  that  the  dieriff  had  been  guilty  of  any 
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fraud,  collusion,  or  favoritism,  or  in  any  manner  so  conducted 
himself  as  to  affect  their  position  with  relation  to  the  Toler  exe- 
cution and  judgment,  or  embarrass  them  in  their  efforts  to 
avoid  it,  but  the  defendant  offered  to  show  that  the  whole 
matter  had  been  adjudicated  and  determined  against  the  plain- 
tiffs. 

IV.  There  was  no  evidence  of  fraud  in  Toler's  judgment ;  the 
agreement  of  the  27th  of  December,  1847,  was  no  evidence  of 
fraud,  but  rather  proves  the  good  £Euth  of  the  parties,  (a)  A 
judgment  or  a  mortgage  may  be  taken  to  secure  a  present  in- 
debtedness and  friture  liabilities  or  advances.  (Idvmg^ton  v. 
Traq/y  16  John.  166 ;  JBk.  of  UHcaY. Fmch, 3  Barb.  Chy.  293.) 
(b)  It  may  be  shown  by  parol,  and  need  not  appear  on  the  &ce 
of  the  judgment  or  mortgage.  {^rusocM  v.  Emg^  6  Barb.  S. 
C.  B.  346.)  (c)  Nor  did  it  invalidate  the  judgment  that  it  was 
confessed  to  Toler  for  the  benefit  of  himself  and  others.  {Tru^ 
coU  V.  Emg^  6  Barb.  S.  0.  R.  346 ;  Commercial  Batik  v.  Cunr 
ningham^  24  Pick.  R.  270.)  (d)  There  was  no  evidence  that 
Purdy  had  any  more  property  than  was  sufficient  to  satisfy  the 
debts  of  Yyse  &  Toler — ^the  presumptions  are  in  fiivor  of  the 
truth  of  the  return.    (6  Hill.  242.) 

V.  The  judge  properly  excluded  the  evidence  offered  of  the 
value  of  the  goods  in  the  house  occupied  by  Purdy  on  the  7th 
of  April,  1848.  The  sheriff  could  not  levy  the  execution  after 
its  return  day.  (  VaU  v.  Leme^  4  John.  460 ;  SheUon  v.  Wes- 
tervdt  in  this  court  not  reported.*)  (a)  No  offer  was  made  to 
show  the  value  of  property  in  Purdy's  possession  during  the 
lifetime  of  the  execution,  so  that  the  sheriff's  return  stands 
wholly  imimpeached* 

YI.  By  the  instructions  to  the  deputy  the  attorneys  made  the 
deputy  their  private  agent,  and  thereby  discharged  the  sheriff. 
(Oorham  v.  OaUy  7  Mass.  739 ;  MiMes  v.  HaH,  1  Denio,  548 ; 
Walker  v.  Haskell^  11  Mass.  177 ;  CJornmgetal.  v*  SoiUAekandy 
3  Hill,  562 ;   Walt&r  v.  Sykes,  22  Wend.  666.) 

Vll.  The  judgment  of  the  special  term  should  be  affirmed 
with  costs. 


*  Reported  1  Daer,  10«. 
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Bt  the  CotJKT.  BoswoBTH,  J. — ^Wheii  the  three  executiona 
first  named  in  the  complaint  were  retamed,  the  execution  in 
favor  of  Toler  was  in  the  sheriff's  hands  nnretumed.  It  was 
regular  on  its  face,  and  assuming  it  to  be  valid,  it  was  the  duty 
of  the  sheriff  to  apply  upon  it  any  surplus  remaining,  after 
satisfying  the  execution  in  favor  of  Yyse.  Assuming  the  Toler 
execution  to  be  valid,  and  that  it  had  not  lost  the  priority 
which  its  prior  delivery  acquired,  the  return  made  to  each  of 
the  three  executions,  by  virtue  of  which  the  plaintiff  claims, 
was  a  true  return.  Purdy  had  no  property  out  of  which  any 
part  of  either  of  those  three  executions  could  be  collected. 

The  mere  fact,  that  the  judgment  in  favor  of  Toler  was 
confessed  to  secure  as  well  a  debt  owing  to  Olsen,  as  one  owing 
to  Toler,  did  not  render  it  void  {Truscott  v.  JSRngj  6  Barb.  S.  C. 
R  346  ;  Bank  of  UUca  v.  Frmch^  8  Barb.  Chan.  R  293  ; 
Lwi/ngdon  v.  Traq/j  6  J.  R.  166).  Nor  is  there  any  such 
evidence  of  an  effort  to  collect  more  upon  it  than  was  due  to 
the  two,  as  would  justify  the  sheriff  in  acting  upon  the  pre- 
sumption that  it  was  confessed  with  an  intent  to  defi^ud 
creditors,  or  would  authorize  a  jury  to  find,  or  the  court  to 
declare,  that  it  was  confessed  with  such  an  intent. 

Is  there  any  such  evidence  of  interference  by  the  plaintiff  in 
the  Toler  execution,  or  by  his  attorney,  to  delay  a  sale,  or  to 
give  indulgence  to  the  judgment  debtor,  as  in  judgment  of  law 
will  deprive  it  of  its  priority  f 

Prior  to  December  27, 1847,  there  is  no  evidence  of  anything 
more  than  mere  aoqvdeeoenee  on  the  part  of  Toler,  in  the  delay 
to  sell  up  to  that  time.  His  execution  was  returnable  on  the 
17th  of  December,  1847.  The  sheriff  could  not  have  been 
coerced  to  sell  sooner  than  on  that  day.  If  he  had  sold  and 
returned  the  execution  on  tliat  day,  he  would  have  completed 
its  execution  within  the  time  allowed  by  law.  On  the  27th  of 
December,  after  the  lapse  of  ten  days  from  the  return  day,  the 
attorney  of  the  plaintiff  in  the  Toler  judgment,  and  also  the 
attorney  in  the  Magher  judgment,  and  the  attorneys  of  the 
plaintiffs  in  two  other  judgments,  consented  that  the  sale  under 
their  executions  might  be  adjourned  thirty  days,  without  preju* 
dice  to  any  party.  This  consent  was  sent  to  the  deputy  sheriff, 
and  not  to  the  judgment  debtor.    Why  it  was  obtained  or 
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giyen  is  not  shown.  The  conirt  has  no  &ct  before  it^  bat  the 
fact  that  such  a  consent  was  given*  The  paper  does  not,  in 
terms  or  by  implication^  authorize  the  sheriff  to  leave  the  pre 
perty  with  the  judgment  debtor^  or  absolve  him  from  liability 
for  its  safe  keeping.  It  would)  perhaps^  be  an  answer  to  an 
action  by  either  of  them  against  the  sheriff  for  not  returning 
his  execution  within  those  thirty  days«  It  merely  permits  him^ 
in  his  discretion^  to  adjourn  the  sale  thirty  daysj  which  implies 
that  he  had  already  given  notice  of  a  sale  to  be  had  under 
these  executions.  There  was  no  agreement  for  delay  between 
either  of  those  pAuntiffi  and  the  judgment  debtor*  The  con^ 
sent,  standing  flJonC)  would  seem  to  amount  td  no  more  than  a 
declaration  on  the  part  of  those  giving  it^  that  they  would 
acquiesce  in  a  further  IndtQgence  for  the  period  of  thirty 
days,  but  it  is  not  an  agreement  with  the  debtor  that  he 
shall  have  such  indulgence^  or  the  use  of  the  property  for 
that  period.  Certainly  it  does  not  instruct  the  dieriff  to 
delay  the  sale. 

In  HumU  V.  CUbbs  (6  Cowen,  395)^  the  court  remarked  \ 
'^  But  to  say  that  an  implied  indulgence  of  six  months,  when 
no  other  creditor  was  pressing,  is  such  a  culpable  negligence 
as  to  become  per  se  evidence  of  a  fraudulent  intent  to  cover 
the  defendant's  property^  and  to  delay  and  hinder  his  other 
creditors  from  collecting  their  just  debts,  would  be  judging 
very  harshly  of  the  motives  of  our  fellow-dti^ns^  and  inculcat* 
ing  a  degree  of  rigor,  which  may  become  highly  oppressive  to 
unfortunate  debtors.'* 

In  Bmlamm  v.  Smdtk  (4  Wend.  382),  Bathbun  &  Hunt,  in 
March)  1827)  directed  the  sheriff  not  to  sell  on  an  execution  in 
their  favor,  which  he  had  levied  on  the  property  of  the  debtor, 
Until  the  first  of  July.  After  the  first  of  July,  their  conversa' 
tions  with  the  deputy  induced  him  to  believe,  and  act  on  the 
belief,  that  he  Wtts  to  have  further  orders  before  acting,  and 
the  court  thought  such  an  inference  might  be  drawn  by  the 
jury,  and  if  drawn,  the  execution  would  be  dormant  as  against 
one  levied  on  the  23d  of  October,  1847.  The  Court  said,  that 
the  proper  instruction  to  be  given  to  the  jury  on  a  new  trial  was, 
that  they  should  '<  find  the  first  execution  dormant,  or  fraudu- 
lent, as  to  the  execution  of  the  plaintiff,  if  the  delay  on  it. 
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down  to  the  time  of  the  sale,  was  oooasioiied  by  the  interfer- 
ence of  the  plaintiflb  therein." 

In  Benjamin  v.  Smithy  the  court  refers  to  RxMseU  y.  Oihbs^ 
as  containing  an  accurate  statement  of  the  principles  applicable 
to  this  point.  Benjcmdn  y.  Smith  again  came  before  tiie  court, 
fifter  it  had  been  tried  a  second  time.  On  the  second  trial  the 
jury  were  instructed,  in  confbrmity  with  the  rule  laid  down  in 
4th  Wend.  386,  and  found  a  yerdict  for  the  defendant  The 
court  said  the  yerdict  could  not  be  interfered  with,  on  the 
ground  that,  that  fiu^t  was  found  ^^  against  the  weight  of  eyi^ 
donee.  There  was  sufficient  doubt  in  the  case  to  preclude  the 
interference  of  the  court  with  the  finding  of  the  jury."  (19 
Wend.  406.) 

Where  the  lapse  of  time  has  not  been  so  great,  as  of  itself  to 
justify  an  inference,  that  tlie  prior  execution  was  used  as  a 
mere  coyer  to  protect  the  debtor's  property,  something  more 
than  mere  acquiescence  in  the  property  being  left  with  the 
debtor,  or  an  express  permission  to  so  leaye  it,  or  an  acquieo* 
cence  in  a  delay  to  sell,  whether  that  acquiescence  be  implied 
or  expressed,  is  necessary  to  raise  an  inference  that  the  prior 
execution  is  fraudulent. 

Where  there  has  been  no  agreement  with  the  debtor  for 
farther  time,  nor  any  instructions  to  the  sheriff  to  delay  a  sale, 
nor  interference  to  preyent  him  from  discharging  his  duty,  % 
delay,  on  his  part,  to  sell  for  forty^seyen  days,  after  the  return 
day  of  the  execution,  acquiesced  in  by  the  plaintiff  will  not, 
of  itselfy  autborixe  the  jury  to  find,  or  the  court  to  declare,  the 
prior  execution  dormant,  or  what  is  treated  as  the  same  thing, 
fraudulent 

B&uo  y.  Barber  (8  Cowen,  380):  This  is  the  extent  of  the 
proof  giyen,  or  offered  on  this  pointy 

If  the  Toler  execution  had  become  dormant,  the  Kagher 
execution,  on  which  the  plaintifb  claim,  had  also  become  dor« 
mant,  as  the  attorney  in  that  consented  to  the  adjournment. 
Hence  the  plaintiffs,  in  order  to  establish  a  right  to  haye  the 
execution  issued  on  the  judgments  recoyered  in  their  fayor,  de« 
clared  to  be  entitled  to  a  priority,  must  concede  that  the 
Magher  execution,  by  yirtue  of  which  they  also  claim  to 
recoyer,  became  donoant  or  fraudulent  as  ta  their  other  two 
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execntions,  by  reason  of  th^  consent  to  the  adjonmment  of  the 
Bale. 

We  do  not  think  that  the  proof  given  shows  prvmA  fadsy 
tiiat  either  execution  had  become  dormant,  or  fraudulent,  as  to 
either  of  the  junior  executions. 

The  important  question  presented  by  the  record  is,  was  it 
competent  for  the  plaintiffi  to  show,  in  this  action,  that  the 
Toler  judgment  was  confessed  with  intent  to  hinder,  delay, 
and  defraud  the  creditors  of  Purdy  ? 

It  is  a  general  rule,  that  a  sheriff  who  receives  a  process 
issuing  out  of  a  court  of  general  jurisdiction,  and  regular  on 
its  face,  is  bound  to  execute  it  Though  it  may  be  voidable,  it 
is  not  so  at  his  election,  but  only  at  the  election  of  the  party 
affected  by  it  If  not  void,  but  irregular  only,  it  is  a  protection 
to  him,  and  he  must  obey  its  mandate.  (Parmde  v.  JSitchoock^ 
12  Wend,  96 ;  Saraoool  v.  Boughtm^  6  Wend.  170.) 

Process  regular  on  its  face,  though  in  fact  void  for  the  reason 
that  the  pre-requisites  to  conferring  jurisdiction  were  not  com- 
plied with,  will  protect  the  officer  acting  under  it  from  an 
action  by  the  party  against  whom  it  is  issued.  Yet  the  party 
at  whose  instance  it  was  issued  cannot  justiJy  under  it,  nor 
maintain  an  action  against  the  officer  for  refusing  to  execute  it 
When  sued  by  the  plaintiff  he  may  show  in  his  defence  that 
the  process  was  void,  for  want  of  jurisdiction  of  the  conrt 
issuing  it  {Barton  v.  Send^shotj  1  Kill,  118 ;  JSairl  v.  Campf 
16  Wend.  662.)     ' 

The  Revised  Statutes  declare  that  every  "  suit  commenced, 
decree  or  judgment  suffered,  with  the  intent  to  hinder,  delay, 
or  defraud  creditors,"  as  against  the  persons  so  hindered,  de- 
layed, or  defrauded,  shall  be  void.    (2  R.  S.  187,  §  1.) 

The  plaintiff'  counsel  offered  to  show  that  the  Toler  judg- 
ment was  confessed  with  intent  to  hinder,  delay,  and  defraud 
the  creditors  of  Purdy,  and  that  the  same  and  the  execution, 
were  and  are  fraudulent  and  void  against  the  plaintiffs. 

The  reply  alleged  that  the  sheriff  had  notice  of  this  fact  be- 
fore he  sold  on  the  execution. 

The  objection  taken  to  the  evidence  offered  was  not  that  die 
plaintiffs'  offer  was  not  broad  enough — ^not  that  he  did  not  also 
offer  to  show  notice  to  the  sheriff,  but  it  was,  that  the  bona  ^dsi 
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of  the  prior  execution  could  not  be  inquired  into  in  this  action, 
and  on  such  objection  the  evidence  was  excluded. 

At  a  later  stage  of  the  trial  the  plaintiff  offered  to  prove 
fiEtcts  tending  to  impeach  the  bona  fide%  of  the  Toler  judgment, 
and  that  the  defendant,  before  the  sale,  was  notified  bj  the 
attorney  in  the  Magher  judgment,  that  Magher  claimed  in 
opposition,  and  in  preference  to  the  claim  of  Toler.  The  court 
excluded  die  evidence. 

The  case  shows,  as  I  think,  that  the  evidence  was  excluded 
expressly  on  the  ground  that  the  sheriff  could  not  be  charged 
by  proof  in  this  action — ^that  the  Toler  judgment  was  fraudu- 
lent and  void  as  against  creditors,  although  the  defendant  was 
80  notified  before  he  sold  on  the  execution. 

The  plaintiff  insists  that  it  was  competent  to  prove  those 
facts,  and  that  proof  of  them  would  establish  the  fiilsity  of  the 
returns  to  the  executions  in  question. 

It  is  to  be  observed  that  the  proof  offered  does  not  relate  to 
the  jurisdictional  capacity  of  the  court  to  render  the  judgment 
and  award  the  execution ;  but  it  is  offered  on  the  assumption, 
that  conceding  such  jurisdiction,  the  judgment  may,  in  this 
action,  be  shown  to  be  void,  as  to  creditors  of  the  debtor, 
though  conclusive  as  between  the  parties  to  the  record,  and  if 
80  shown  the  sheriff  will  be  liable. 

On  the  assumption  here  made  of  the  ground  on  which  the 
evidence  offered  was  excluded,  this  case  presents  the  question 
— whether  a  junior  execution  creditor,  in  ait  action  against  the 
sheriff  for  falsely  returning  it  nuHa  honaj  can  maintain  his  ac- 
tion by  proof  that  a  prior  execution  was  issued  on  a  judgment 
confessed  with  intent  to  defraud  creditors,  and  of  a  notice  to 
the  sheriff  of  that  fact,  while  both  executions  were  in  his  hands, 
and  of  a  claim  made  on  that  groxmd  to  have  the  proceeds  of 
the  property  levied  on  applied  on  his  execution  ? 

Several  cases  have  been  cited  by  the  plaintiff'  counsel, 
which  are  claimed  to  hav^  settled  that  question  in  the  affirma- 
tive. 

In  WarmoU  v.  Yaimgj  5  Bam.  &  Cress.  660,  the  sheriff  was 
notified  on  the  29th  of  December,  1824,  the  ninth  day  after 
receiving  the  junior  execution,  to  retain  the  proceeds  of  the 
property  levied  upon  in  his  hands,  as  proceedings  would  be 
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taken  to  set  aside  the  prior  judgment  and  exeoution.  A  few 
dajB  thereafter  the  sheriff  was  ruled  to  return  the  prior  execu* 
tion.  He  gave  no  information  to  the  plaintiff  that  he  had  beeii 
so  ruled,  but  paid  over  the  proceeds  to  the  plaintiff  in  the  prior 
execution  on  the  81st  of  January,  1825. 

The  prior  execution,  and  the  judgment  on  whioh  it  was 
issued,  were  proved  to  be  fraudulent,  and  the  plaintiff  in  the 
previous  execution  was  permitted  to  recover, 

Abbott,  Ch,  J.,  said :  ^^  It  appears  to  me  that  it  was  the  dnty 
of  the  sheriff,  when  served  with  the  rule  to  return  SnighA 
writ,  to  inform  the  present  plaintiffi  of  it,  that  they  might  con^ 
sider  whether  they  could  taJce  steps  promptly  to  set  aside  the 
judgment.  If  he  had  informed  them  of  it,  and  they  had  tsken 
no  steps,  there  would  have  been  strong  ground  to  owntain  that 
the  sheriff  was  justified  in  obeying  the  process  that  came  to 
his  hand.  If  ot  having  so  informed  the  plaintiQ^  I  think  the 
sheriff  appears  to  have  lent  himself  to  Knight,  and  therefore 
he  must  stand  or  &11  by  the  right  that  Knight  had,  and  Knight 
had  no  right,  for  his  judgment  was  evidently  fraudulent" 

Bailey,  J.,  seems  to  have  concurred  in  deciding  the  case  on 
this  principle.  He  expressly  says :  ^^  That  the  sheriff  was  not 
bound  to  try  the  question  of  fraud,  or  to  decide  which  of  the 
two  creditors  should  have  the  preference,  but  he  ought  to  have 
stood  indifferent  between  the  parties,  and  not  to  have  lent 
himself  to  either," 

Holroyd,  J.,  said :  ^^  I  have  entertained  some  doubt,  in  the 
course  of  the  argument,  whether  the  present  plaintiffs  ought 
not,  in  pursuance  of  the  notice  they  gave  te  the  sheriff,  to  have 
applied  to  the  court,  within  the  first  six  days  of  the  term,  to  set 
aside  Knight's  execution,  and  to  have  the  money  paid  over  to 
them.  But  I  incline  to  think  that  it  was  the  duty  of  the  sheriff 
to  have  informed  the  plainti^  before  he  paid  the  money  that 
he  had  been  served  with  the  rule  to  return  the  writ," 

If  Wa/rmoll  v,  Yaimff  states  the  rules  applicable  to  such  a 
case  correctly,  then  it  must  be  considered  as  a  principle  of  law, 
that  a  sheriff  is  not  bound  to  decide  on  the  bona  Jides  of  judg- 
ments on  which  the  executions  in  his  hands  have  been  issued, 
nor  wait  an  indefinite  time  for  a  junior  execution  plaintiff  to 
iwtitote  proceedings  to  avoid  »  prior  execotion,  on  the  ground 
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that  though  valid  as  against  the  parties  to  it,  it  is  void  as 
against  himself. 

It  is  distinctly  declared,  that  the  sheriff  is  not  bonnd  to  take 
the  risks  of  any  such  controversy.  He  is  bonnd  to  do  no  act 
to  defeat  an  avowed  purpose  of  a  junior  execution  creditor  to 
institute  proceedings  to  set  aside  the  older  writ  If  he  is  dis- 
tinctly notified  that  such  proceedings  will  be  taken,  and  is  re- 
quested to  retain  the  money  levied  until  such  proceedings  can 
be  had,  and  then  pays  over  the  money  before  the  claimant  is 
chargeable  with  laches  in  not  applying,  or  under  such  circum- 
stances as  wiU  implicate  him,  as  acting  in  concert  with  the 
plaintiff  in  the  older  execution,  he  pays  it  over  at  the  risk  of 
being  held  liable,  if  the  prior  execution  and  judgment  shall  be 
proved  to  be  fraudolent. 

The  notice  to  the  sheriff,  which  was  offered  to  be  proved,  was 
given  before  the  sale  of  the  property,  which  took  place  on  the 
31st  of  January,  1848.  None  of  the  executions  belonging  to 
the  plaintiffs  were  returned  until  the  subsequent  June ;  over 
four  months  elapsed  between  the  time  the  notice  was  given  to 
the  sheriff  and  the  time  he  returned  the  executions. 

He  was  not  bound  to  wait  longer  than  this ;  and  he  was  not 
bound  to  take  upon  himself  the  risk  of  deciding  whether  the 
claim  made  was  or  was  not  weU  founded. 

It  is  the  duty  of  a  junior  execution  plaintiff,  who  claims  that 
a  prior  execution  is  fraudulent  as  against  him,  as  a  creditcMr  of 
the  execution  debtor,  to  move  without  any  unreasonable  delay, 
and  procure  a  stay  upon  the  sheriff's  returning  the  prior  one, 
until  the  motion  can  be  heard  and  decided.  Nothing  of  the 
kind  appears  to  have  been  done  or  attempted  by  these  plain- 
tiffs. In  making  this  observation,  I  lay  out  of  view  the  evi- 
dence offered  by  the  defendant  and  rejected  by  the  court,  that 
these  plaintii&,  in  May,  1848,  moved  the  supreme  court  to  set 
aside  Toler  and  Magher's  executions  as  being  fraudulent  and 
void,  and  that  the  sheriff,  after  satisfying  Yyse's  execution,  pay 
the  surplus  to  these  plaintiffs,  and  that  such  motion  was  argued 
and  denied. 

I  can  conjecture  no  reason  why  this  evidence  was  rejected, 
except  that  it  was  the  opinion  of  the  presiding  judge  that  an 
action  against  the  sheriff  for  fSeJsely  returning  miUa  bona  to  a 

D.— n.  25 
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junior  execution  would  not  be  sustained  merely  by  proof,  that 
a  prior  judgment  and  execution  were  fraudulent  as  to  creditors, 
and  that  the  sheriff  had  been  notified  that  the  proceeds  of  the 
sale  would  be  claimed  by  the  plaintiff  in  the  junior  execution 
on  that  ground,  and  that  therefore  the  evidence  offered  and 
rejected  was  immaterial. 

Lmuy  V.  Magnayy  11  Meeson  &  Welsby,  373,  seems  to  de- 
cide, that  it  was  competent  for  the  plaintiff  in  this  action  to 
prove  the  execution  fraudulent,  when  coupled  with  proof  of 
notice  to  the  sheriff  that  the  proceeds  of  the  sale  would  be 
claimed  on  that  ground. 

But  in  HemmeU  v.  Zawrencey  1  Law  and  Equ.  R.  260  (de- 
cided in  1850),  Imray  v.  Magnay  was  doubted  by  the  Queen's 
Bench,  and  the  decision  made  on  it  is,  in  our  judgment,  justly 
characterized  as  one  '^  placing  a  sheriff  in  a  most  perilous  posi- 
tion, whatever  course  he  pursues." 

In  Lomck  v.  Orowder^  8  Bam.  &  Cress.  132,  the  sheriff  was 
held  liable.  The  court  said,  that  when  he  found  the  defendant 
in  possession  of  property,  primi  fade^  it  was  his  duty  to  levy 
on  it  When  he  was  informed  that  the  officer  of  the  former 
sheriff  claimed  it  under  a  levy,  it  was  the  defendant's  duty  to 
ask  to  see  the  warrant  or  execution.  K  he  had  done  that,  he 
would  have  known  from  its  date,  that  there  had  been  such 
gross  delay  as  rendered  it  fraudulent  and  void.  The  most  this 
case  decides  is,  that  when  the  sheriff  knows  of  incontrover- 
tible facts,  or  by  discharging  his  duty  would  ascertain  the 
existence  of  such  facts,  which  would  render  a  prior  execution 
fraudulent,  it  is  his  duty  to  treat  it  as  such,  and  if  he  does  not 
80  treat  it,  he  is  liable  to  the  plaintiff  in  the  junior  execation. 

Fcmfidd  V.  Bdldwm^  12  Pick.  388,  is  distinguishable  from  the 
case  before  us.  In  the  former,  the  plaintiff  in  the  prior  attach- 
ment added,  under  leave  of  the  court,  new  counts  in  addition 
to  the  two  set  out  in  his  attachment.  The  court  held,  that  this, 
as  matter  of  law,  vacated  the  attachment  as  against  a  subse- 
quent attaching  creditor.  On  the  day  execution  was  issned  on 
tiie  judgment  recovered  in  that  action,  Fairfield  notified  the 
sheriff  that  the  attachment,  if  ever  valid  for  any  purpose,  had 
been  discharged  by  ''  such  proceedings  as  had  since  been  had 
in  that  suit,"  and  that,  as  the  next  attaching  creditor,  he  should 
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claim  to  hold  the  goods  attached  to  satisfy  any  judgment  that 
might  be  recovered  in  his  action.  Fairfield  prosecuted  his  suit 
diligently  to  judgment  and  execution,  and  required  the  sheriff 
to  levy  the  execution  on  the  property  attached.  Baldwin, 
however,  returned  that  the  property  had  been  applied  in  part 
satisfaction  of  the  execution  in  the  first  attachment  suit,  and 
returned  Fairfield's  execution  in  no  part  satisfied. 

If  the  amendments,  adding  causes  of  action  to  those  stated 
in  the  attachment  itself,  had  the  effect,  as  matter  of  law, -to 
vacate  the  first  attachment  as  against  one  levied  subsequently, 
but  before  the  amendments,  then  the  sheriff  who  executed  both 
writs,  when  notified  that  such  proceedings  had  been  had  in  the 
first  suit  as  to  produce  this  result,  was  notified  of  9  fact,  or  had 
such  notice  that  on  inquiry  he  might  easily  have  ascertained 
the  existence  of  a  fact  in  itself  incontrovertible,  which  made 
it  his  duty  to  apply  the  proceeds  of  the  attached  property  on 
the  plaintiff's  execution :  this  would  decide  the  whole  case,  on 
the  principle  on  which  Zoviok  v.  Orowder  was  decided. 

The  plaintiff  was  also  permitted  to  prove  that  the  prior  judg- 
ment was  fraudulent,  on  the  ground  that  part  of  the  sum  reco- 
vered was  not  justly  due.  This  was  allowed,  notwithstanding 
that  suit  was  defended  by  the  present  plaintiff,  under  a  statu- 
tory provision,  allowing  a  subsequent  attaching  creditor  to 
defend.  The  court,  in  its  opinion  on  this  branch  of  the  case, 
lay  stress  upon  the  fact  that  the  sheriff  sold  the  goods  under 
the  first  attachment,  before  a  judgment  was  recovered,  not- 
withstanding Baldwin  had  notified  him  he  should  resist  the 
claim  in  that  case  as  fraudulent,  and  also  objected  to  any  sale 
being  made  until  judgment  should  be  rendered  in  due  course 
of  law.  This  part  of  the  opinion  proceeds  on  the  ground  that 
the  acts  of  the  sheriff  indicated  that  he  had  attempted  to  aid 
the  views  of  the  creditor  first  attaching,  and  the  court  said  ^'  he 
must  stand  or  fall  according  to  the  rights  of  the  party  to  whom 
he  has  lent  his  aid."  The  ground  on  which  the  decision  relat- 
ing to  this  branch  of  the  case  was  placed,  is  the  same  that 
governed  the  court  in  the  decision  of  WarmoU  v.  Yovmg.  It 
i^not  an  authority  for  the  proposition  that  a  sheriff  holding 
two  executions,  who  is  notified  by  the  owner  of  the  junior  one, 
that  he  shall  insist  that  the  junior  one  is  issued  on  a  judgment 
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fraudulent  as  against  creditors,  is  bound  to  incur  the  risks  of  a 
litigation  of  that  point,  or  to  hold  the  proceeds  of  the  property 
levied  on  an  indefinite  period  of  time,  at  the  peril  of  being 
charged  by  the  junior  execution  creditor  with  the  consequences 
of  a  false  return,  if  he  applies  the  money  to  satisfy  tilie  one 
fii9t  levied,  and  returns  the  other  jmila  bona.  No  such  general 
proposition  is  afiSrmed  by  the  court ;  on  the  contrary,  its  deci- 
sion is  placed  on  different  grounds. 

Sanmders  v.  SJieriff  of  Middlesex  (3  Barn.  &  Aid.  95)  was 
decided  on  the  ground  that  it  was  the  sheriff's  own  &ult,  that 
the  moneys  realized  by  a  sale  of  property  of  the  judgment 
debtor,  had  been  ordered  to  be  paid  to  the  debtor  by  a  rule  of 
court ;  that  the  court  would  not  have  made  such  a  rule  if  the 
fact  had  been  made  known  to  it,  that  the  sheriff  held  an  exe- 
cution in  favor  of  the  plaintiff,  and  would  have  modified  the 
rule  on  a  motion  based  on  affidavit  of  such  a  fact 

We  are  agreed  in  the  opim'on,  that  the  plaintiff  cannot  main- 
tain this  action,  by  giving  the  proof  offered  and  rejected,  rela- 
tive to  the  Toler  judgment  having  been  confessed  with  an  intent 
to  defraud  creditors. 

A  more  serious  difficulty  is  presented  by  other  undisputed  facts 
appearing  in  the  case.  The  sheriff  has  in  his  hand  $52.24,  part  of 
t£e  proceeds  of  the  property  levied  on  while  tlie  executions  be- 
longing to  the  plaintifis  were  in  his  hands,  to  which  moneys  he 
makes  no  personal  claim,  but  which,  as  his  reply  states,  are  to  be 
applied  on  the  Toler  execution.  Besides  the  amount  necessary 
to  pay  for  the  services  for  which  compensation  is  specifically 
prescribed  by  the  statute,  he  has  in  his  hands  the  f^rther  sum 
of  $439.76,  which  he  claims  the  right  to  retain  to  his  own  use, 
to  satisfy  certain  charges  which  are  enumerated  in  the  com- 
plaint 

It  is  not  necessary  to  discuss  the  question  whether  he  has  a 
right  to  retain  all  or  any  part  of  the  $439tV7* 

K  not  entitled  to  retain  the  whole  of  it,  his  position  as  to  the 
part  he  is  not  entitled  to  retain  is  the  same  as  to  the  $52.24. 

He  is  sued  for  falsely  returning  wulZa  bona  to  the  plaintiff's 
executions.  The  plaintiff  make  a  primd  facie  case,  by  showing 
that  he  holds  moneys  which  are  the  proceeds  of  defendant's 
property,  sold  while  these  executions  were  in  his  hands.    The 
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fiheriff  meets  this  claim  by  showing  that  he  received  an  exe- 
cution in  &Tor  of  Toler,  against  the  same  debtor,  prior  to  his 
receipt  of  those  belonging  to  the  plaintiff!  If  that  execution 
vms  still  in  his  hands,  it  wonld  be  a  primd  facie  defence  to 
this  action.  But  he  had  returned  that  ntUla  bona  before  thia 
action  was  brought.  The  defence  is  simplj  this:  he  is  not 
liable  to  the  plaintiff",  because  he  has  falsely  returned  nuUa  bona 
to  a  prior  execution,  when  his  duty  required  him,  as  between 
the  execution  creditors,  to  have  applied  the  surplus  on  the  Toler 
execution,  and  to  have  returned  it  satisfied  ^<9  tarUo. 

Can  a  sheriff  protect  himself  against  such  an  action,  under  a 
prior  execution  so  returned  ?  Is  he  at  liberty  to  say  this  return 
is  true,  because  another  return  is  false,  or  to  protect  himself 
from  the  consequences  of  a  return  apparentiy  &lse,  by  show* 
ing  another  return  to  be  actually  so  ? 

In  Tcnone  v.  OrowdeTy  2  Car.  and  P.  356,  Best,  Ch.  J.,  held 
that  he  could  not 

There  may  be  m^ny  reasons  to  justify  such  a  return,  not- 
withstanding  the  priority  of  the  Toler  execution.  If  the  Toler 
judgment  was  fraudulent  as  against  the  plaintiff,  the  sheriff, 
il  he  saw  fit  to  do  so,  was  at  liberty  to  return  it  mdla  bona, 
and  if  sued  for  a  false  return,  could  protect  himself  by  proof 
of  the  plaintiff's  judgments  and  executions,  and  tiiat  the 
judgment  in  favor  of  Toler  was  confessed  with  intent  to  hinder, 
delay,  and  defraud  the  •'editors  of  Purdy.  {Shattoch  v.  Owrden 
etoL,  11  L.  ife  £q.  B.  570;  Pierce  v.  Jackson^  6  Mass.  242 ; 
JLovick  T.  Orawder^  supra.) 

If  the  sheriff  was  notified  that  the  Toler  judgment  was 
fraudulent  and  void  as  against  the  plaintiffs,  and  that  they 
should,  on  that  ground,  insist  on  having  the  proceeds  of  the 
sale  applied  on  their  executions,  the  sheriff,  if  cognizant  of 
facts,  which  would  incontrovertibly  establish  the  fraud,  not  only 
had  the  right,  but  it  was  his  duty  to  return  the  Toler  execution 
unsatisfied.  Whatever  may  be  the  reason  which  induced  him 
to  so  return  it,  we  are  satisfied  that  he  can^iot  defend  this  action 
b J  showing  that  return  to  be  false. 

To  justify  under  a  levy  by  a  prior  execution,  he  must  either 

have  executed  such  execution  by  an  application  upon  it  of  the 

^  proceeds  of  the  property*  sold,  or  have  it  in  his  hands  unre- 
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tamed.  If  he  has  neither  executed  it,  and  applied  the  pro- 
ceeds of  the  property  upon  it,  nor  has  it  in  his  hands,  so  that 
he  is  bound  and  has  authority  to  execute  it,  and  make  such 
application,  but,  on  the  contrary,  has  returned  it  nuOa  bana^ 
he  isnot  at  liberty  to  say  in  such  an  action,  that  the  return  is 
false,  that  it  was  his  duty  to  have  applied  the  money  on  the 
execution,  against  his  return,  that  it  was  not  his  duty,  and  that, 
therefore,  the  present  plaintiff  are  not  entitled  to  recover.  On 
this  ground,  a  new  trial  must  be  ordered,  with  costs  to  abide 
the  event 


Coddhtoton  t^.  Whtib  &  Monxtfshht. 

Thft  plftintiff  waa  th«  owner  of  a  quantitj  of  pig-iron,  lying  on  Pier  87,  Nortii 
River,  which  the  defendanta— one  as  the  auperintendent  of  public  street^  the 
other  aa  a  dookmaatei^-gaye  notice,  onleaa  removed  on  or  before  the  8d  of 
Beptember  then  instant,  would  be  taken  to  the  pubUo  yard,  and  there  diapoaed 
o(  aa  the  ordinanoea  of  the  corporation  direct 

On  the  morning  and  early  in  the  afternoon  of  the  8d  September,  the  defendant! 
caused  the  iron  to  be  tdken  to  the  public  yard,  and  the  plaintiff  was  compelled 
to  pay  a  considerable  sxmi  for  charges  and  expenses,  aa  the  condition  of  ita 
restoration.    Had  not  the  iron  been  taken  to  the  public  yard,  it  would  hare 

\  ;been  removed  on  the  same  day  by  a  person  to  whom  the  plaintiff  had  sold  it 

Mdd,  that  the  notice,  by  its  fair  construction,  gav^to  the  plainti£^  aa  owner  of 
the  iron,  the  whole  of  the  8d  of  September,  to  make  the  removal  that  was 
ordered;  and  that  the  defendant!^  by  taking  it  to  the  public  yard,  at  the 
time  and  in  the  manner  they  did,  rendered  themselves  liable  to  him  aa  tres- 
passers. 

ff^ld,  also,  that  the  defendants^  as  public  officers^  were  bound  to  act  in  conformity 
to  the  city  ordinancei^  and  to  the  terms  of  the  notice ;  and  could  not  defend 
themselves  upon  the  ground,  that,  aa  private  citiaen%  they  had  a  right  to 
remove  the  iron,  as  a  nuisance. 

(Before  DnxR,  Boswobth,  and  Emm,  J.J.) 
October  25.    November  19, 1858^ 

MonoK,  on  the  part  of  the  defendant,  for  m  new  trial,  upon 
a  case  and  exceptions.    . 

The  action  was  brought  to  recover  damages  for  the  wrongful 
and  malicious  taking  and  detention  bj  the  defendants,  of  cer- 
tain personal  property  belonging  to  the  plainti£ 
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The  complaint  charged  that  the  defendants,  on  or  about  the 
2d  and  3d  days  of  September,  1850,  wrongfully  took  and  car- 
ried away  96i  tons  of  pig-iron  belonging  to  the  plaintiff,  and 
that  the  plaintiff  was  obliged  to  pay,  and  did  pay,  the  sum  of 
$168,  to  obtain  the  possession  and  return  of  the  iron  from  the 
defendants,  and  the  further  sum  of  $75,  for  the  re-cartage  and 
re-weighing  of  the  iron ;  and  that  he  had  sustained  other  losses 
and  damages  in  getting  back  the  iron,  amounting  in  the  whole 
to  $500,  for  which  sum  judgment  was  demanded. 

The  defendants  put  in  the  following  answer. 

The  defendants,  in  answer  to  the  complaint  of  the  plaintiffii 
in  the  above  entitled  action,  deny  all  and  singular  the  allega- 
tions and  averments  in  said  complaint  contained,  otherwise  than 
is  hereinafter  set  forth. 

And  these  defendants  aver  that,  by  an  ordinance  of  the 
mayor,  aldermen,  and  commonalty  of  the  city  of  New  York, 
it  is  made  the  duty  of  the  Superintendent  of  Streets,  and  he  is 
thereby  authorized  to  order  any  article  or  thing  whatever, 
which  may  encumber  or  obstruct  a  street,  wharf,  or  pier  in 
said  city,  to  be  removed  to  the  yard  occupied  by  the  Superin- 
tendent of  Public  Buildings,  or  other  suitable  place.  And 
these  defendants  aver,  that,  in  conformity  with  the  ordinances 
of  said  city,  this  defendant.  White,  was  appointed  Superinten- 
dent of  Streets  in  said  city,  which  said  office  he  was  holding  at 
and  before  the  time  of  the  alleged  taking  and  detention  charged 
in  said  complaint :  that  in  the  discharge  of  the  duties  of  his 
said  office,  and  in  conformity  with  the  ordinances  aforesaid,  he 
did  order  said  iron  to  be  removed  from  said  pier ;  and,  there- 
upon, in  the  failure  of  the  owner  thereof  to  remove  the  same 
within  the  time  required  by  said  ordinance,  the  defendants  did 
remove  the  same  to  the  public  yard,  belonging  to  the  mayor, 
aldermen,  and  commonalty  of  the  city  of  New  York,  situilte 
in  Jay  street,  in  said  city,  as  they  were  in  duty  bound ;  this 
defendant,  Moneypenny,  acting  therein,  under  the  directions 
of  said  defendant.  White.  And  these  defendants  aver,  that, 
after  said  iron  was  removed,  as  aforesaid,  the  same  was  deli- 
vered to  said  plaintiff,  upon  the  payment  by  said  plaintiff  of 
the  necessary  expenses  and  charges,  as  is  provided  by  the  ordi- 
nances aforesaid ;  and  these  defendants  fiirther  aver,  that  they 
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have  proceeded  herein,  in  all  respects,  according  to  law  and 
the  ordinances  aforesaid. 

And  these  defendants  further  aver,  that,  on  or  about  the  firrt 
day  of  September  last,  a  great  quantity  of  iron  was  deposited 
upon  the  pier,  number  37,  North  River,  in  the  city  of  New 
York,  said  pier  being  a  public  highway.  That  the  said  iron 
was  permitted  by  the  owner  thereof^  to  remain  on  said  pier  for 
a  long  space  of  time,  encumbering  said  pier,  and  obstructing 
the  passage  way  on  said  pier,  where  vessels  are  constantly  load- 
ing and  unloading,  and  where  carts  are  constantly  passing  and 
re-paying,  and  so  hindered  those  who  had  business  with  said 
carts,  and  vessels,  and  the  public  way,  that  the  said  iron,  placed 
as  aforesaid,  becapie  a  common  nuisance,  and  it  became  the 
right  and  duty  of  said  defendants  to  abate  said  nuisance,  and 
they  did  thereupon  remove  said  iron  to  a  safe,  suitable,  and 
convenient  place. 

And  these  defendants  aver,  that  the  acts  hereinbefore  recited, 
are  the  same  complained  of  by  said  plaintiff  in  said  com- 
plaint. 

The  cause  was  tried  before  the  Chief  Justice  and  a  jury,  on 
the  28th  April,  1853.  The  following  were  the  proceedings  on 
the  triaL 

George  B.  Benjcrnmi  was  called  as  a  witness  for  the  plaintiff, 
who,  being  sworn,  testified : 

That  he  is  a  forwarding  merchant ;  that  he  bought  a  quantity 
of  iron,  lying  on  pier  No.  37,  North  Kiver,  of  the  plaintiff,  on 
the  3d  of  September,  1852 ;  that  he  went  up  to  get  the  iron 
about  li  p.m.  that  day,  and  had  boats  sent  around  there  to  take 
it  away ;  that  he  found  ten  or  fifteen  tons  left  on  the  pier,  and 
carts  loading  to  cart  it  away ;  witness  made  inquiries  of  Money- 
penny,  and  asked  him  if  that  was  Mr.  Ooddington's  iron;  at 
first  he  made  no  answer ;  defendant,  Moneypenny,  was  there, 
keeping  account  of  the  iron  carted  away ;  witness  told  him  he 
had  come  to  take  it  away ;  defendant  answered  that  he  was 
too  late,  that  he  was  carting  it  to  the  corporation  yard,  that  tiie 
greater  part,  some  60  or  60  loads,  had  abeady  gone. 

This  was  about  2  p.m.  *  then  I  saw  a  notice  on  a  post 
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(Oounsel  produces  a  notice,  which  witness  says  is  the  same  he 
saw.)    The  notice  is  read  in  evidence  as  follows : — 

"NonoB. 
^^  Notice  is  hereby  given  to  the  owner  or  owners  of  this  pig 
iron,  at  present  encumbering  pier  37,  North  Biver,  foot  of 
Beach  street,  that,  unless  the  same  be  removed  therefrom,  on 
or  before  the  3rd  instant,  it  will  be  taken  to  the  public  yard, 
and  there  disposed  of  as  the  ordinances  of  the  corporation  of 
the  city  direct 

«  By  order,  «  Geo.  Warnt 

^^  Thomas  Moneyfennt, 

"  Dockmaskr^  hth  Diitriet. 


^  Superintendent  of  the  Streets'  Office, 
"  New  York,  September  2d,  1852. 


ce,) 


Being  cross-examined,  witness  says: 

I  purchased  the  iron  about  11  o'clock,  on  the  3d  September ; 
it  was  on  a  credit  of  six  months ;  I  took  an  order  for  the  deli- 
very of  the  iron ;  it  was  a  memorandum  of  sale  of  the  iron ;  I 
went  to  take  possession  of  the  iron ;  plaintiff  gave  me  imme- 
diate authority  to  take  the  iron ;  the  iron  was  then  in  the  cus- 
tody of  Moneypenny. 

Direct  examination  resumed — 

Did  you  consummate  the  bargain  by  a  transfer  of  the  iron! 
(Defendant's  counsel  objected.  Objection  overruled.  Excep- 
tion taken.) 

I  did  not ;  the  iron  was  never  delivered  to  me. 

Damd  Oetrvnder  was  called  as  a  witness  for  plaintiff,  who, 
being  sworn,  testified : 

That  he  was  in  September  last  a  clerk  of  the  plaintiff;  4hat 
he  made  a  demand  of  defendant,  White,  for  a  quantity  of  iron, 
at  the  request  of  plaintiff,  at  White's  office ;  I  showed  him  this 
notice  (the  above  notice  was  produced)  and  told  him  that  I  wished 
to  get  from  him  an  order  to  remove  the  iron  from  the  corpora- 
tion yard ;  White  said  he  had  a  bill  of  charges  against  the 
owner ;  I  took  the  bfll  to  plaintiff,  who  told  me  to  demand  the 
iron,  and  if  I  could  not  get  the  iron  otherwise,  to  pay  under 
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protest ;  I  paid  White  tlie  bill  under  protest,  amonnting  to 
$168.86 ;  the  bills  were  proved,  and  read  in  evidence. 

"  Office  of  Superintendent  of  Streets, 
New  York,  September  7th,  1852. 
Lot  of  Pig  Iron  from  ship  '  Augusta,' 

To  George  WnrrE, 

Superintendent  of  Streets,  Dr. 
Sept  4.  Cartage  190  loads,  at  55  cents,  from  foot  of 
Beach  street,  North  River,  'to  Corporation  Yatd, 

Jane  street, $104  50 

Labor  piling  in  yard, 18  75 

Storage,  four  days,  at  6  cents  per  load,      -        -        -      45  60 

$168  85 
Received  payment, 

ROBEBT  G.    WaLMSLET, 

For  Gboege  "WmrE, 
Superintendent  of  Streets." 

«  Lot,  No.  14.  "  New  York,  September  7lih,  1852. 

"Received  from  T.  B.  Cunningham  (Coddington),  under 
protest,  one  hundred  and  sixty-eight  tVV  dollars,  for  expenses 
and  storage  of  190  loads  pig  iron,  at  public  yard,  $168iVt- 

"  Robert  G.  Walmslby, 
"  For  Superintendent  of  Streets." 

Mr.  White  said  if  Mr.  Coddington  was  aggrieved,  he  must 
sue  the  corporation,  it  made  no  difference  to  him,  that  me^ 
chants  must  look  out  for  their  iron  ;  when  I  showed  White  said* 
notice,  he  did  not  deny  his  signature  in  any  way ;  the  invoice 
was  about  100  tons ;  it  cost  a  dollar  a  load  to  remove  it  from 
corporation  yard,  and  there  should  have  been  100  loads. 

Being  cross-examined,  he  said : 

George  Lee  drew  away  the  iron  for  the  plaintiff;  I  do  not 
know  what  was  paid. 

George  Lee  was  called  as  a  witness  for  plaintifi^  and  testt 
fied: 
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That  he  was  a  cartman  in  the  employ  of  the  plaintiff  in 
September  last ;  that  he  carted  the  iron  from  the  corporation 
yard ;  I  charged  a  dollar  a  load ;  it  was  re-weighed  at  the  cor* 
poration  yard. 

Pe^  D.  Dema/rest  was  called  as  a  witness  for  plaintiff,  was 
sworn,  and  testified : 

That  he  was  a  city  weigher ;  that  he  weighed  the  iron  at  pier 
87 ;  that  30  cents  per  ton  is  the  regular  price  for  weighing  iron. 
The  iron  was  nnder  my  charge. 

Bein^  cross-examined,  he  said : 

I  weighed  the  iron  on  or  abont  the  1st  of  September  last,  for 
Poppy  &  Co. ;  I  commenced  weighing  it  on  the  1st  of  Septem- 
ber ;  it  was  not  then  all  unloaded ;  they  commenced  unloading 
it  on  that  day ;  also,  weighed  some  on  the  2d  and  8d ;  I  was 
there  when  it  was  carted  away ;  I  suppose  Poppy  &  Co.  were 
the  owners  of  the  iron. 

The  plaintiff's  counsel  here  rested.  The  defendants'  counsel 
moved  that  the  complaint  be  dismissed,  on  the  ground  that 
there  was  no  proof  of  ownership  of  the  iron  in  the  plaintiff. 

The  court  denied  the  motion,  to  which  the  defendants'  counsel 
excepted. 

Defendants'  counsel  opened  the  case  for  the  defence,  and 
offered  in  evidence  an  ordinance  of  the  mayor,  &c.,  of  May  30, 
1849.    §§  318  and  321  are  as  follows. 

§  818.  The  Superintendent  of  Streets  is  hereby  authorized, 
and  it  is  made  his  duty  to  order  any  article  or  thing  whatsoever, 
which  may  encumber  or  obstruct  a  street,  wharf,  or  pier,  to  be 
removed,  and  if  it  be  not  removed  within  24  hours  thereafter, 
to  order  the  same  to  be  removed  to  the  yard  occupied  by  the 
Superintendent  of  Bepairs  and  Public  Buildings,  or  other  suit- 
able place. 

§  321.  All  articles  removed,  as  provided  in  §  818,  may  be 
redeemed  by  the  owner,  upon  his  paying  to  Superintendent  of 
Streets,  for  the  use. of  the  corporation,  the  necessary  expenses 
of  removal,  together  with  six  cents  per  day  for  every  cartload 
thereof,  during  the  time  it  shall  remain  unclaimed. 
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Other  witnefises  were  then  examined  on  the  part  of  the  de- 
fendants, but  their  testimony,  as  immaterial,  having  no  bearing 
upon  the  questions  upon  which  the  case  was  determined,  is 
omitted. 

The  defendants  offered  to  prove  that  the  iron  was  a  nuisance, 
in  the  public  way,  which  evidence  the  court  excluded,  to  which 
ruling  the  defendants  excepted. 

The  court  charged  the  jury,  that  the  defendants  had  no  right 
to  remove  the  iron  before  the  time  fixed  in  their  notice ;  and 
directed  the  jury  to  assess  the  damages  the  plaintiff  had  sus- 
tained ;  to  which  defendants'  counsel  excepted. 

The  jury  returned  a  verdict  for  plaintiff,  for  $297.08. 

The  court  ordered  judgment  to  be  suspended  until  hearing 
and  decision  at  general  term,  with  leave  to  the  defendants  to 
move  for  a  new  trial  on  a  case  or  bill  of  exceptions,  to  be  heard 
at  the  general  term  in  the  first  instance. 

It.  J.  Dillon^  for  the  defendants,  now  moved  for  a  new  trial 
upon  the  following  grounds. 

I.  The  court  erred  in  denying  the  motion  made  by  defen- 
dants' counsel  to  dismiss  the  complaint.  1.  The  plaintiff  brings 
this  action  for  damages,  which  he  alleges  he  has  sustained  by 
reason  of  the  illegal,  wrongful,  and  malicious  taking  and  deten- 
tion of  personal  property  belonging  to  him.  This  allegation 
was  material,  and  was  controverted  by  the  defendants'  answer, 
and  it  was  therefore  incumbent  upon  the  plaintiff  to  prove  it 
(Code  of  Procedure,  sec.  168).  2.  If  o  sufficient  proof  of  owner- 
ship was  offered. 

n.  In  an  action  for  trespass  de  bonis  a»poTiaJli%^  which  th& 
resembles,  the  gist  was  the  possession,  actual  or  constructiTe, 
of  the  plaintiff,  at  the  time ;  and  he  must  have  had,  at  least, 
the  right  to  reduce  the  goods  to  possession  when  he  pleased 
{&mJiJbk  V.  MUleB^  1  Term  Rep.  475-80 ;  WwrA  v«  MiuxknUy,  i 
Term  Rep.  489  ;  I^utnam  v.  TTifoy,  8  John  Rep.  432).  1.  lie 
plaintiff,  in  this  case,  had  neither  actual  nor  constructive  pos- 
session. 2.  He  had  parted  with  his  right  to  the  poaseaaion,  by 
the  sale  of  the  iron  on  the  day  in  question*  to  the  witnesB, 
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Benjamin,  who  had  a  regular  memorandum  of  the  sale,  giving 
him  an  immediate  right  to  the  possession.  3.  The  rule  of  law 
is,  that  a  contract  for  the  sale  of  goods,  where  nothing  remains 
to  be  done  by  the  seller,  before  making  deliveiy,  transfers  the 
right  of  property,  although  the  price  has  not  been  paid,  nor  the 
thing  delivered  {filyphmit  v.  Bdker^  5  Denio,  379).  4.  In  this 
case,  there  was  no  act  to  be  done,  on  the  part  of  the  plaintiff, 
to  consummate  the  bargain,  as  regarded  the  passing  of  the 
property — ^and  as  the  memorandum  of  sale  gave  an  immediate 
right  of  possession  to  the  vendee,  both  property  and  possession 
were  out  of  the  plaintiff. 

in.  The  judge  erred,  in  charging  the  jury,  that  the  defen- 
dants had  no  right  to  remove  the  iron  before  the  time  fixed  in 
their  notice.  1.  The  ordinance  under  which  the  defendants 
ordered  the  iron  in  question  to  be  removed,  made  it  their  duty 
to  have  the  same  removed,  if  it  was  not  removed  by  the  owner, 
within  twenty-four  hours  after  the  order  had  been  given  for  its 
removal.  Provided,  then,  the  notice  was  actually  posted  up 
for  twenty-four  hours  before  the  removal  was  commenced  by 
the  defendants,  the  owner  cannot  complain,  and  the  defendants 
but  discharged  their  duty.  2.  The  notice  was  up  in  a, con- 
spicuous place  on  the  pier,  between  eight  and  nine  in  the 
morning  of  the  2d  September  (see  testimony  of  WilJdns)  ;  at 
nine  on  the  3d,  the  defendant,  Moneypenny,  commenced  cart- 
ing the  iron  away.  More  than  twenty-four  hours  had  therefore 
elapsed,  from  the  time  of  giving  the  order,  till  the  time  of 
removal.  3.  The  defendants  were  authorized  to  remove  the 
iron,  under  their  notice  of  Ist  September.  4.  The  defendants 
can  be  bound  by  the  notice  of  2nd  September,  only  on  the 
ground  of  estoppel.  But  the  doctrine  of  estoppel  does  not 
apply.  The  defendants  owed  no  duty  to  the  plaintiff--entered 
into  no  contract  with  him,  nor  does  it  appear  that  the  plaintiff 
relied  or  acted  upon  the  faith  of  the  notice.  He  had  made  no 
preparation  to  remove  the  iron,  and  clearly  was  not  aware  of 
the  notice — so  far  as  appears,  it  was  first  seen  by  the  purchaser, 
Benjamin,  at  2  o'clock  on  3rd  September.  There  can  be  no 
intendment  in  favor  of  the  plaintiff,  because  he  was  violating 
the  law,  nor  against  the  defendants,  because  they  were  acting 
in  discharge  of  their  duty  (Cow.  &  Hill— FhiUipe  on  Evidence, 
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8,  867,  875  ;  WeUand  Canal  Co.  v.  Sat/imoa,  1  Greenleaf,  sees. 
207, 209). 

IV.  The  offer  made  by  the  defendants,  to  prove  that  the  iron 
was  a  nuisance  in  the  public  way,  should  have  been  accepted. 
1.  Because,  if  a  public  nuisance,  any  individual  had  a  right  to 
abate  the  same,  and  he  need  not  aver  any  special  damage  to 
himself  (8  Blackstone's  Com.  p.  4  &  5,  N.  Y.  Chitty's  Edition ; 
James  v.  Saywardj  Oro.  Charles,  p.  184  ;  Soughtan  v.  BuCUr^ 
4  Term  K.  p.  864  ;  Haai  v.  Mayor  of  Alhamy^  9  Wend.  p.  589, 
-90,  Opinion  of  Sutherland,  J.).  2.  Admitting  that  the  doctrine 
is,  that  no  one  but  a  party  aggrieved  can  remove  a  public 
nuisance,  the  defendants  had  a  right  to  make  the  removal 
Tbey  were  the  agents  of  the  Corporation  of  the  City  of  New 
York,  who  were  the  parties  aggrieved,  and  to  whom  the  right 
to  remove  nuisances  belongs,  as  an  incident  to  their  control 
and  supervisory  power  over  the  streets,  wharves,  and  piers  of 
said  city. 

F.  JR.  Shermany  contra^  for  the  plaintiff. 

I.  The  motion  for  a  nonsuit  was  properly  denied — ^as  there 
was  abundant  evidence  that  plaintiff  was  owner  of  the  iron. 

II.  Whether  the  iron  was  a  nuisance  or  not  was  immaterial, 
for  if  it  was,  defendants  had  no  right  to  rciinove  it  to  the  public 
yard,  without  a  notice,  or  order  given,  as  directed  by  the  ordi- 
nance (14  Wend.  122). 

m.  The  defendants  had  no  right  to  remove  the  iron,  on  or 
before  the  8rd  of  September,  because  their  notice  or  order  was 
a  stipulation  not  to  do  so,  and  upon  this  stipulation  the  plaintiff 
acted.  A  different  construction  would  be  a  fraud  on  the 
plaintiffe  (Cowen  &  Hiirs  Notes,  200, 202,  and  authorities  there 
cited ;  Emgaley  v.  Vernon^  4  Sand.  Sup.  C.  E.  864). 

lY.  There  should  be  judgment  for  the  plainti&,  with  costs. 

By  the  Couet.  Emmet,  J. — The  clear  justice  of  this  case  is 
with  the  plaintiff,  and  we  should  have  regretted  had  we  been 
forced,  upon  technical  grounds,  to  disturb  the  verdict ;  but  we 
are  entirely  satisfied  that  the  objections  that  have  been  urged, 
have  as  little  support  from  authority,  as  from  reason. 
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The  sale  to  the  witness,  Benjamin,  did  not  direst  the  title  of 
the  plaintiff,  so  as  to  deprive  him  of  the  right,  as  owner,  to 
mamtain  this  action.  There  was  no  actual  or  constmctiye 
delivery  of  the  possession  of  the  iron,  for  the  evidence  shows 
that  nearly  all  of  it  had  been  removed  before  Benjamin 
presented  the  order  which  the  plaintiff  had  given  him,  and, 
nntil  this  order  was  delivered  and  executed,  it  was  certainly 
not  the  intention  of  the  parties  that  the  sale  should  be  consum- 
mated. It  was  certainly  not  their  intention  that  Benjamin 
should  be  bound  by  the  contract,  unless  the  order  should  be 
complied  with.  It  is  true  that,  in  many  cases,  a  contract  for 
the  sale  of  goods,  operates,  without  an  actual  delivery,  as  an 
immediate  transfer  of  the  title  and  of  the  possession,  but  it  will 
be  found  upon  examination,  that  all  these  are  cases  in  which  the 
actual  possession,  which,  by  construction  of  law,  vested  in  the 
purchaser,  remained,  with  his  consent,  in  the  vendor  or  his 
agents,— they  have,  therefore,  no  application  to  the  case  before 
us.  Here  the  iron  was  the  sole  property  of  the  plaintiff  when 
the  defendants  began  to  take  it  away,  and  it  was  to  him  alone 
that  they  could  be  responsible  for  their  wrongful  acts. 

That  the  conduct  of  the  defendants  in  removing  the  iron  at 
the  time,  and  in  the  manner  they  did,  was  wrongful,  and 
rendered  them  liable  as  trespassers,  we  cannot  doubt.  The 
ordinance  of  the  corporation  under  which  the  defendant^ 
White,  as  superintendent  of  the  streets,  professed  to  act,  allows 
to  the  owner  of  any  article  or  thing  which,  as  an  encumbrance 
or  obstruction,  is  ordered  to  be  removed,  twenty-four  hours 
after  the  order  is  given  for  making  the  removal ;  and,  until 
this  time  has  elapsed,  and  the  removal  has  not  been  made,  the 
superintendent  has  no  further  power  to  act.  Until  then,  his 
removal  of  the  property  is  unauthorized  and  illegal.  There  is 
no  evidence  before  us  that  any  other  order  was  given  by  the 
defendants  than  that  contained  in  the  written  notice  posted  up 
on  the  wharf,  and  bearing  date  on  the  2d  September,  and 
admitting  this  notice  to  be  equivalent  to  the  order  which  the 
ordinance  requires,  (which  may  weU  be  doubted,)  by  its  fair 
construction,  it  gave  to  the  owner  of  the  iron  the  whole  of  the 
next  day  to  make  the  removal ;  on  the  morning,  however,  of 
the  next  day,  the  defendants  began  the  removal,  and  completed 
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it  early  in  the  afternoon,  and,  by  thus  acting,  they  violated  the 
terms  of  their  own  order,  and  lost  wholly  the  protection  of  the 
ordinance,  which  they  professed  to  execute. 

The  defendants  cannot  be  excused  on  the  ground  that  the 
iron,  as  an  obstruction  on  the  wharf,  was  a  public  nuisance, 
which,  as  private  citizens,  they  had  a  right  to  remove,  and  we 
think  the  Chief  Justice  was  entirely  right  in  excluding  this 
defence.  They  were  acting,  not  as  private  citizens,  but  as 
public  ofiScers,  and,  as  such,  they  were  bound  to  act  in  con- 
formity to  the  terms  of  the  ordinance  of  the  corporation,  and 
of  the  notice  which  they  had  given.  Every  unnecessary 
obstruction  on  a  public  wharf  is  a  nuisance,  and  it  is  only  upon 
the  ground  that  it  is  so,  that  its  removal  can  justly  be  ordered ; 
but  it  is  not  to  be  supposed  that,  when  the  superintendent  of 
the  streets  has  made  an  order  for  the  removal  of  the  property 
within  a  limited  time,  not  less  than  that  allowed  by  the  ordi- 
nance, he  can  strip  himself  of  his  official  character,  and  at 
once  abate  the  nuisance,  as  a  private  citizen.  Such  a  constnic- 
tian  would  make  the  ordinance  a  dead  letter,  and  an  order 
given  in  pursuance  of  it  a  trap  and  a  fraud. 

It  was  also  justly  observed  by  the  counsel  for  the  plaintiff 
that,  admitting  that  the  iron  in  its  actual  situation  was  a 
nuisance,  which,  as  such,  the  defendants  might  have  been 
justified  in  removing,  they  certainly  had  no  right  to  transport 
the  property  to  the  public  yard,  and  exact  from  the  plaintiff 
the  payment  of  heavy  charges,  as  the  condition  of  its  restora- 
tion. We  agree  with  the  counsel,  that  these  acts  were  plainly 
unauthorized,  and  had  the  mere  removal  been  lawful,  would 
have  sufficed  to  render  the  defendants  liable  as  trespassers,  db 


The  jury  have  given  to  the  plaintiff  little  more  than  the 
amount,  with  interest,  that  he  was  compelled  to  pay;  and 
these,  we  think,  are  the  least  damages  that  the  plaintiff  was 
entitled  to  recover.  The  motion  for  a  new  trial  is  denied, 
with  costs,  and  judgment  must  be  entered  for  the  plaintiff  upon 
the  Terdict 
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and  others. 

Jn  an  action  for  the  reeo^ery  of  rent»  reserred  in  a  lease  in  writings  damages 
reeolting  from  a  sabsequent  tortious  act  of  the  lessor,  not  amoonting  to  an 
eviction,  nor  constituting  a  breach  of  any  covenant  in  the  lease,  could  no^ 
before  the  amendment  of  the  Code,  in  April,  1862;  be  recouped  or  set  off  by  the 
defendant 

Whether, in  actions  eonuneneed  since  April,  1862,  damages  thus  sustained  can 
be  made  the  subjeet  of  a  oounter  claim  under  §  160  of  the  Oodfr-^nere  I 

Judgment  for  pUintifis  upon  verdict 

(Before  Dukb,  Boswobth,  and  BioacT,  J.J.) 
October  26;  November  19. 

Oasb  on  a  verdict  for  the  plaintiff,  taken  enhject  to  the  opi« ' 
nion  of  the  court  at  general  term. 

As  the  questions  of  law,  which  the  case  involyes,  arose  upon 
the  pleadings,  it  is  necessary  to  state  the  complaint  and  answer 
inextenso. 

The  complaint  of  the  above-named  plainti£&,  the  Mayor, 
Aldermen,  and  Commonalty  of  the  city  of  New  York,  shows 
that  they  were,  at  and  before  the  time  next  hereinafter  men* 
tioned,  possessed  of  certain  issues  and  profits  arising  and  ac- 
cruing from  certain  wharves  in  the  city  of  New  York,  herein- 
after mentioned,  viz.  the  right  to  collect  wharfi^e  from  such 
vessels  as  should  lie  against  or  touch  at  the  said  wharves ;  and 
being  so  possessed,  they,  the  said  plaintiffs,  on  the  twenty- 
ninth  day  of  April,  in  the  year  one  thousand  eight  hundred 
and  fifty,  by  a  certain  instrument  in  writing,  bearing  date  the 
day  and  year  last  aforesaid,  one  part  whereof  was  duly  exe- 
cuted under  the  common  seal  of  the  city  of  New  York,  and 
the  other  part  whereof  was  duly  executed  under  the  hand  and 
seal  of  the  said  Philip  Mabie,  demised  and  leased  to  the  above- 
mentioned  Philip  Mabie,  in  consideration  of  certain  rents  and 
covenants  therein  reserved  and  contained,  the  right  to  levy 
and  collect  to  his,  the  said  Philip  Mabie's  own  use,  all  the 
wharfage  which  should  or  might  arise,  accrue,  or  become  due 

D.— n.  26 
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between  the  Ist  day  of  May,  A,D.  1850,  aud  the  Ist  day  of 
Hay,  A^D.  1851,  from  the  use  or  ooeupation  by  vessels  of 
more  than  five  tons  burden,  of  any  of  the  wharves  belon^ng 
to  the  said  parties  of  the  first  part,  the  said  the  Mayor,  Alder* 
men,  and  Commonalty  of  the  city  of  New  York,  from  and  in^ 
dnding  the  easterly  side  and  end  of  the  middle  pier  at  Coent 
ties  Slip,  or  Pier  No,  7,  to  and  including  the  westerly  half  of 
Pier  No.  8,  or  the  pier  on  the  easterly  side  of  Ooeuti^  Slip, 
together  with  the  bulk-head  between  said  piers,  and  wMdi 
were  known  as  district  No.  5  of  public  docks  and  slips,  except 
certain  docks,  slips,  wharves,  piers,  and  plaoes  therein  ment 
tioned  and  excepted. 

And  the  said  plaintiffs,  the  Mayor,  Aldermen,  and  Com- 
jnonalty  of  the  city  of  New  York,  furttier  thereby  authoiwd 
the  said  Philip  Mabie  to  demand  and  receive  all  lawflil  swm 
of  money  due  for  whar£ELge  thereon* 

And  tiie  said  Philip  Mabie  on  his  part  covenanted  to  pay  to 
the  said  the  Mayor,  Aldermen,  and  Commonalty  of  the  ciiy  of 
New  York,  the  sum  of  five  thousand  five  hundred  dollare,  ia 
four  equal  quarterly  payments,  on  the  first  days  of  August^ 
November,  February,  and  May  next  thereafter. 

Tbat  the  said  Philip  Mabie,  on  the  said  day,  in  order  to 
secure  the  payment  of  the  said  rent,  in  and  by  tiie  said  lease, 
agreed  to  be  paid,  duly  executed,  together  with  the  said 
Simeon  Fitch,  and  William  Fitch,  under  their  respective 
hands  and  seals,  a  joint  and  several  bond,  in  the  penalty  of 
eleven  thousand  dollars,  conditioned  fbr  ike  payment  of  tlie 
rents  in  said  lease,  reserved  unto  the  said,  the  Mayor,  Alder- 
men, and  Commonalty  of  the  city  of  New  York,  at  the  times 
at  which  they  should  respectively  fall  due. 

That  the  said  Philip  Mabie  entered  upon  the  said. premises 
and  collected  and  retained  for  his  own  use  and  benefit  and  be- 
hoof, of  the  wharfage  thereof,  xmder  and  in  pursuance  of  the 
said  lease  for  the  full  term  thereof,  but  has  neglected  and  failed 
to  pay  the  full  amount  due  to  the  said  the  Mayor,  Aldermen, 
and  Commonalty  of  the  city  of  New  York,  under  the  said 
lease,  but  that  there  is  still  due  and  unpaid  for  rent  thereon, 
from  the  said  Philip  Mabie,  the  sum  of  four  thousand  four 
hundred  imd  twenty-five  dollarsi  with  interesti  upon  the  sum 
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of  three  hundred  dollars,  from  the  first  day  of  August,  A.D, 
1850,  upon  the  sum  of  thirteen  hundred  and  seventy-five  dol-r 
lars,  from  the  first  day  of  November,  A,D.  1860,  upon  the 
0um  of  thirteen  hundred  and  seventy^fivie  dollars,  from  the  first 
day  of  February,  A.D.  J851,  aijid  upon  the  sum  of  thirteen 
hxmdred  and  seventy-five  dollars,  from  the  first  day  of  May, 
A.D.  1851. 

Wherefore  the  said  pl^tntiffs  demand  judgment  against  the 
isaid  Philip  Mabie  as  principal,  and  Simeon  Fitch  and  William 
Fitch  as  sureties  on  the  said  bond,  for  the  said  sum  of  four 
thousand  four  hundred  and  twenty-five  dollars,  together  witU 
interest  on  the  sum  of  three  hundred  dollars,  from  the  first  day 
of  August,  A.T).  1850 ;  upon  thirteen  hundred  and  seventy-r 
five  dollars,  from  the  first  day  of  November,  A.D.  1860 ;  upon 
thirteen  hundred  and  seyenty-five  dollars,  from  the  first  day 
of  February,  A.D.  1851;  and  upon  thirteen  hundred  an4 
(jeventy-five  dollars,  from  the  first  day  of  ^I^y^  A.D.  1851, 
besides  the  costs  of  this  aetion, 

The  amended  answer  of  the  defendants  in  this  action  re-^ 
Bpectfiilly  shows  to  this  court,  that  they  respectively  admit  the 
making  of  the  lease,  and  the  giving  of  the  bond,  as  they  are 
respectively  set  forth  in  the  complaint  In  this  action.  But  the 
said  defendants  for  answer  thereto  allege  and  declare  that  im^ 
mediately  after  the  said  defendant,  Mabie,  entered  upon  the 
collection  of  the  wharfage  according  to  and  in  pursuance  of 
said  lease  upon  the  premises  described  therein  and  referred  to 
in  ■  said  complaint,  a  certain  agent  or  agents  of  the  plaintiffs 
unlawfully  and  without  any  right  or  authority  whatever,  came 
upon  the  said  premises,  and  then  and  there  entered  upon  and 
actually  assumed  the  entire  control  of  all  vessels,  so  far  as  re- 
lates to  the  berth  or  location  thereof  in  said  slip,  or  adjacent 
to  said  pier  or  piers,  which  came  up  to  or  into  the  district  so 
leased  to  said  Mabie,  as  described  in  said  complaint,  and  that 
they,  the  said  agent  or  agents  of  the  said  plaintiffs  did,  with- 
out any  authority  or  right,  or  consent  from  said  Mabie,  and 
very  greatly  to  his  damage,  injury,  and  loss,  flien  and  tiiere, 
and  have  ever  since,  and  still  continue  to  let  out  and  give  the 
exclusive  use  to  certain  vessels,  lines,  or  classes  of  vessels,  or 
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the  owners,  agents,  or  consignees  thereof,  to  certain  berths  or 
locations  in  said  slips,  or  contiguous  to  the  pier  or  piers  in  said 
district,  tliereby  prohibiting  and  preventing  all  other  vessels 
from  occupying  and  using  said  berths  or  locations,  whether  the 
same  were  occupied  or  not. 

That  said  agent  or  agents  during  the  period  for  which  rent 
is  claimed  under  said  lease,  as  was  well  known  to  the  plaintiff 
were  in  the  constant  habit  of  letting  out  and  giving  the  exclu- 
sive use  of  berths  and  locations  within  the  slip  and  adjaoent  t^ 
the  pier  or  piers  contained  in  said  district  to  certain  vessels,  or 
the  owners,  agents,  or  consignees  thereof,  and  for  such  eaclu- 
sive  use,  either  directly  or  indirectly,  receiving  a  compensa- 
tion ;  and  that  such  agent  or  agents  from  time  to  time  would 
give  such  exclusive  use  to  those  who  would  pay,  or  directly  or 
indirectly  give  the  most  therefor. 

That  by  reason  of  the  unlawftil  conduct  and  interference  of 
the  agent  or  agents  of  the  plaintiflb  aforesaid,  giving  such  ex- 
clusive use,  and  in  preventing  other  vessels  from  occupying 
such  berths  or  locations,  even  when  vacant,  and  also  by  reason 
of  the  fact,  that  should  such  berths  or  locations  happen  to  be  oc- 
cupied by  any  vessel  or  vessels  not  enjoying  such  exclusive  use 
or  privilege,  and  whether  loaded  or  partly  loaded,  or  discharged 
or  partly  discharged,  or  convenient  or  inconvenient  to  the  cap' 
tains  or  owners  thereof,  and  of  their  being  without  any  right 
or  authority  whatever,  required  by  said  agent  or  agents  forth- 
with to  haul  and  remove  from  said  berth  or  location,  the  exclu- 
sive use  of  which  had  been  given  as  aforesaid,  other  vessels  not 
enjoying  such  exclusive  privileges  almost  entirely  abandoned, 
and  left  said  district  of  public  docks  and  ships  leased  as  afore- 
said, and  obtained  accommodations  elsewhere,  and  thus,  through 
the  unjust  and  imlawful  interference  of  the  agents  of  the  pl^- 
tiffs  aforesaid,  was  the  said  defendant,  Mabie,  deprived  of  a 
large  amount  of  wharfage  which  would  otherwise  have  been 
received  by  him.  That  by  reason  of  the  unlawM,  overbearing, 
and  unjust  conduct  as  aforesaid,  of  the  agent  or  agents  of  the 
said  plaintife,  all  of  which  were  well  known  to  them,  the  said 
defendant,  Mabie,  has  sustained  a  very  great  loss  and  damage, 
amounting  to  more,  as  he  verily  believes,  than  the  whole  sum 
claimed  in  the  said  complaint. 
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And  the  said  defendant,  farther  answering,  alleges,  that  the 
satd  agent  or  agents  of  the  said  plaintiffs  in  entering  upon^ 
doing  and  performing  all  the  various  acts  and  matters  as  here^ 
inbefore  mentioned,  and  each  and  every  of  them,  acted  nndei* 
the  authority,  direction,  and  approval  of  the  said  plaintife,  and 
that  all  the  doings  and  conduct  of  the  agents  aforesaid,  in  each 
and  every  of  the  matters  aforesaid,  were  known  to,  approved 
of,  and  ratified  by  the  said  plainti£&. 

ThBt  the  said  defendant,  Mabie,  upon  the  trial  of  this  ac^ 
tion,  will  seek  to  have  the  amount  of  damages  aforesaid  sus^ 
tained  as  aforesaid,  recouped  and  set  off  against  the  amount 
claimed  by  the  plaintifls  for  thQ  excess  over  and  above  the 
amount  claimed  by  them,  together  with  its  costs,  and  that  the 
said  complaint,  as  to  the  defendants,  Fitch,  may  be  discharged 
with  judgment  in  their  favor  against  the  said  plaintiff  for  their 


The  reply  controverted  tiie  allegations  in  the  answer,  and 
denied  that  the  defendants  were  entitled  to  recoup  or  set  off 
the  damages  which  they  claimed* 

The  action  was  brought  on  to  be  tried  on  the  twenty*fifth 
day  of  April,  1853,  before  the  Chief  Justice  and  a  jury* 

The  defendants  admitted  the  allegations  of  the  complaint, 
•whereupon  they  were  allowed  by  the  court  to  open  the  case- 

The  defendants  then  offered  to  prove  the  facts  set  forth  in  the 
answer. 

The  court  excluded  the  evidence,  and  directed  the  jury  to 
'find  a  verdict  for  the  plaintiffs. 

Whereupon  the  jury  found  a  verdict  for  the  plaintiffs  for  the 
sum  of  five  thousand  one  hundred  and  five  dollars  and'Aftynsix 
cents,  the  amount  claimed  and  interest,  to  which  direction  of 
the  judge  the  counsel  for  the  defendants  then  and  there  duly 
excepted.  His  honor  then  directed  that  the  entry  of  judg^ 
ment  upon  the  verdict  shotdd  be  suspended  until  the  decision 
of  the  general  term  could  be  had  upon  the  questions  of  law 
involved* 

B.  J.  DitUm^  for  the  plaintifib,  moved  for  judgment  on  the 
verdict  upon  the  following  grounds. 
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The  eyidence  offered  bj  the  defendants  was  inadnnaBible-^ 
becansej 

L  It  was  in  eontradictian  of  the  allegationa  id  the  complaint) 
l^hich  the  defendants  had  admitted* 

IL  The  damages  claimed  bj  the  defendants  for  the  acts  of 
the  plaintiffi,  are  not  a  sabject  of  set  off*,  as  alleged  in  the  an* 
swer.  Sneh  damages  are  tiot  a  subject  of  '^  recoupment"  li 
"  Keconpment"  is  allowable  only  tot  the  violation  of  the  cove* 
nants,  agreements,  or  stipulations  on  the  part  of  the  plaintiffs, 
contained  in  the  same  contract  upon  which  the  plaintiffs  bring 
suit  {Ive&  V.  Van  ^pps^  22  Wend.  155 ;  Whiibeok  v.  Skinner^ 
7  Hilij  56 ;  BaUerman  v.  Pierce,  3  Hill,  174 ;  Road  V.  MeOd- 
lister^  8  Wend.  109;  Nichd  v.  Dusmberry^  2  Conistock,  286.) 
2.  The  fd<;ts  allieged  in  the  answer  constitute  a  tort^  or  trespass ) 
having  ud  reference  to  the  contract  sued  upon,  or  any  obliga^ 
tion  therein,  on  the  part  of  the  plaintiff,  but  entii^ly  inde« 
pendent  and  extraneous  to  it  (Cases  supra ;  Crwm,  v*  Dresser^ 
2  Sandford,  125 ;  OgUme  v.  SaU^  5  Hin,  52.) 

UL  The  testimony  offered  does  not  constitute  an  evictioiii 
1.  The  doctrine  of  eviction  does  Hot  apply  to  an  incorporeal 
hereditament  2«  A  ti'esspass  is  not  an  eviction.  The  facts 
alleged  in  the  answer,  do  not  show  that  the  defendants  were 
deprived  of  the  use  or  enjoyment  of  the  premises ;  they  simply 
allege  an  interference  witii  the  mode  of  enjoyment  (GaiseB 
supra;  Mtmt  y*  Oope^  1  Cowp.  242;  BefMiett  r*  BUtUy  4 
JElawle^  889.) 

W.  K  ihgesy  for  the  defendaiits,  insisting  that  the  verdict 
ought  to  be  set  asidC)  and  a  new  trial  be  granted^  argued  as 
follows*  * 

The  questions  in  this  case  arise  upon  th&  Allowing  factd. 

The  plaintiffs  being  the  owners  of  certain  wharves,  for  A 
valuable  consideration,  granted  and  assigned  to  these  defend- 
ants the  right  to  receive  and  collect  sueli  wharfage,  as  dnriiig 
the  continuance  of  the  grttnt  should  accrue^  or  become  due 
from  vessels  lying  at  dr  using  such  wharves. 

That  from  the  time!  the  grant  took  effect,  and  dtiring  the 
entire  continuance  thereof,  the  plaintiff,  without  the  defend- 
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tmf  8  consent,  dsstulaLed  the  cont)*ol  of  all  vessels  which  came  up 
to  and  used  said  wharves,  pei^mitting  some  to  use  certain  parts 
to  the  entire  exclusion  of  idl  others,  and  arhitraril j  compelling 
taiany  to  haul,  and  others  to  take  their  places,  to  the  very  great 
inconveilience  of  the  masters  and  owners  thereof— and  thereby 
almost  entirely  pl'evented  the  tlse  of  said  wharves  by  all  ves* 
sels,  except  those  to  which  the  plaintiffs  gave  such  exclusive 
jprivileges.  That,  in  consequence  of  such  interference  on  the 
part  of  the  plaintiffs,  the  defendants  have  lost  wharfage  and 
sustained  damage  to  an  amount  dqual  to  the  consideration 
agreed  to  be  paid  for  the  grant. 

1st.  tinder  this  state  of  facts  can  the  defendants  recoup  the 
damages  thus  sustained?  oi", 

2d.  Set  them  off  under  the  statute  by  way  of  a  <Jountef 
claim? 

I.  That  the  damage  thus  sustained  can  be  i^ecouped  is  evident) 
because  the  damages  arise  from  the  plaintiffs^  violation  of  the  spirit 
of  their  own  contract  l^ey  granted  to  us  the  right  to  collect  all 
WharjEet^e,  and  then  from  the  date  of  the  lease  so  conducted 
themseiveS)  that  the  defendants  only  got  a  small  portion  of  what 
otherwise  would  have  accrued  to  Uiem,  the  same  as  if  they  had 
leased  us  ten  todnis  in  a  house  and  never  permitted  us  at  all  to 
enjo^  but  five  of  thenl,  and  claimed  the  whole  rent.  The  consi- 
deration of  the  grant  has  in  a  great  measnre  failed  from  the 
lessor^s  own  acts,  and  is  therefore  a  proper  subject  for  recoup-* 
inent  {:RBah  v.  M'AUster,  8  Wend.  109 }  4  id.  483 ;  BaU^- 
man  v.  Pierce^  3  BGll,  171;  10  Barb.  Sup.  Ct.  Kep.  55;. 4 
Sandf.  1470 

n.  There  is  an  implied  agreement  on  the  part  of  every  les- 
sor aB  a  condition  of  his  receiving  rent,  that  the  lessee  shall 
quietly  enioy  the  rights  or  privileges  granted.  (TayWs  Land* 
lord  and  Tenant,  144,  and  cases  cited ;  2d  ed.  id.  §  304,  note  \ 
I  Sandf.  260.) 

in.  If  this  defence  does  not  come  within  the  doctrine  of 
l^eCOUpment,  it  unquestionably  is  within  §§  149, 160,  of  the  code 
of  procedure,  and  can  be  sustained  as  a  counter  claim.  (Sub. 
1,  §  150,  Code  of  Procedure.) 

Bt  thb  OoTnnr.    Boswobth,  J. — ^The  judges   Who  presided 


408  CASES  m  THE  eUPERIOB  COtTRT. 

*  ■  _  ■    -      ■     ■  -^-j. 

The  MayoTf  d^i  of  New  York  v.  Mabie. 

at  the  trial  of  this  action,  preclnded  the  defendants  from  prov 
ing  the  facts  alleged  in  their  answer^  Was  that  decision  eno' 
neons?    This  is  the  only  question  presented  by  the  case. 

It  is  alleged  that  the  defendants,  by  the  m-ongful  acts  of  the 
plaintiflFs,  Were  deprived  of  the  free  and  tininterrnpted  enjoy- 
ment of  the  demised  premises*  The  free  and  nnintermpted 
enjoyment  of  the  premises  was  the  consideration  of  the  defend- 
ants' agreement  to  pay  the  stipulated  rent,  for  the  recovery  of 
which  this  action  is  brought.  The  plaintiflfe,  by  their  unlawfiil 
conduct,  have  produced  a  partial  failtire  of  the  consideration 
of  this  agreement  Can  tUs  partial  failure  of  consideration^ 
thus  occasioned,  be  shown,  in  an  action  to  recover  the  whole 
stipulated  consideration,  to  reduce  the  amount  to  be  reco- 
vered ? 

On  the  part  of  the  plainti&,  it  is  not  denied  that  tbey  are 
liable  for  damages,  assuming  that  they  have  done  the  acts  set 
tip  in  the  answer^  But  it  is  insisted  that  such  damages  could 
Hot  be  recovered  in  an  action  ex  contractuy  and  that  damages 
Resulting  from  an  imanthorized  interference  of  a  lessor  with  hid 
lessee's  enjoyment  of  the  demised  premises,  not  amounting  to 
an  eviction,  is  ^ot  a  ground  for  recouping  damages,  in  an  action 
to  recover  the  reserved  rent.  That  damages  resulting  from 
acts  during  the  term  cannot  in  any  case  be  recouped,  unless 
the  defendant  conld  recover  them  in  an  action  ex  carvtradu* 
That  the  damages  suffered  in  this  case  could  only  be  recovered 
in  an  action  ex  delicto^  and  are,  therefore,  not  a  proper  subject 
of  recoupment* 

Oram  v.  Dresser  (3  Sand,  S.  0.  R  125)  is  cited  by  the  plafai- 
tiff  as  decisive  of  this  question. 

Whether  the  150th  section  of  the  Code,  as  amended  by  the 
act  of  April  16th,  1852,  wotdd  allow  such  facts  to  be  averred 
and  proved,  on  the  ground  that  they  would  constitute  a  defence 
falling  within  its  definition  of  a  counter  claim^  it  is  Hot  material 
to  inquire*  All  the  pleadings  in  this  action  had  been  interposed 
,  some  months  before  the  provision  in  relation  to  counter  claioifl 
became  apart  of  the  Code. 

This  case  must,  therefore,  be  determined  by  the  law  as  it  was 
when  the  action  was  commenced,  and  the  issues  arising  in  it 
Were  joined.    It  seetns  to  be  difficnlt  to  distinguish  this  case 


NEW  YORK— NOVEMBER,  1853.  409 

The  Mayor,  dc*,  of  New  York  y.  Mabie. 

from  that  of  Cram  v.  Dresser*  Each  is  an  action  by  a  lessor 
against  his  lessee,  to  recover  the  rent  agreed  to  be  paid  for  the 
nse  of  the  demised  premises.  In  each  case  the  lessee  entered 
npon  the  premises,  and  continued  in  the  actual  possession  and 
enjoyment  of  them  during  the  term. 

In  each  case,  the  damages  sought  to  be  recovered  resulted 
from  misconduct  of  the  lessor,  subsequent  to  the  commencement 
of  the  term,  which  disturbed  the  lessee^s  enjoyment  of  the  pre- 
mises, and  rendered  such  enjoyment  less  valuable  than  it  would 
otherwise  have  been* 

In  Oram  v.  Dreeser,  the  mere  entry  of  the  lessor  was  law- 
ful, because  authorized  by  the  terms  of  the  lease.  The  tortious 
conduct  of  the  lessor  after  entry  is  characterized  by  the  court 
B8  being  ^'  of  the  same  quality  as  a  trespass,  although  tmaccom- 
panied  by  any  force."— Id.  126 

In  this  case,  the  interference  was  forcible  as  well  as  tortious. 
There  was  no  covenant  in  either  lease  that  the  lessor  would  not 
interfere  with,  nor  disturb  the  lessee's  enjoyment  of  the  premises. 
Hiis  court  held  in  Oram  v.  Dresser  that  as  there  was  no  cove- 
nant against  any  such  interference,  the  damages  resulting  from 
it  could  only  be  recovered  by  an  action  of  tort,  and  could  not 
be  recouped. 

In  Ormn  v.  Dresser^  the  defendant,  by  a  notice  annexed  to 
his  plea,  stated  that  he  would  insist  on  recovering  the  damages 
which  he  had  sustained  by  the  improper  conduct  of  the  plain- 
tiff, "  by  way  of  recoupment  of  the  damages  at  the  trial." 

In  the  case  at  bar,  the  defendant,  Mabie,  in  his  answer  gives 
notice,  that  he  will  insist  on  having  the  damages  he  has  sus- 
tained recouped,  and  set  off  against  the  damages  claimed  by 
the  plaintifb. 

In  each  case,  therefore,  the  defendant  sought  to  recoup  the 
damages  which  he  claimed  he  had  sustained.  In  each  case  the 
defence  was  attempted  to  be  interposed,  on  the  principle  that 
the  doctrine  of  recouping  damages  was  applicable  to  the  facts 
of  the  case.  K  the  evidence  is  inadmissible,  provided  it  is  not 
a  proper  case  for  recoupment,  then  the  case  of  Oram  v.  Dresser 
is  conclusive  upon  this  court,  unless  it  is  prepared  to  reconsider 
and  overrule  it. 

In  this  case  there  was  no  express  covenant  for  quiet  ei\joy- 
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0,  but  is  one  which  the  laW 
ill©  commiliiityi 
uit  the  claim  oi*  demand  of  th6 
u tract  or  transaction,  which  cre- 
It  does  not  arise  oilt  of  any  fraud 
the  lease,  nor  out  6f  the  breach  of 
■  -f  the  plaintiffs,  Contained  in  it,  oi- 
mporaneoitaly  with  it. 
iich  might  as  well  have  beeti  commit* 
the  plaintiffs,  which  Was  subsequent  to 
>Q,  and  the  entry  by  the  defendant  upoil 
'liing  demised. 

hat  if  a  tendtit  is  deprived^  by  thd  lessor^ 

in  whole  or  in  partj  the  obligation  to  pay 

•J  such  obligation  has  its  force  only  from  its 

ch  is  the  enjoyment  of  the  thing  demised. 

^,  p.  145.) 

vful  interference  by  the  lessor,  with  the  lessee's 

the  premises^  rendering  their  use  less  valuable^ 

amounting  to  a  technical  eviction^  deprives  him^ 

lie  consideration  of  his  covenant  to  pay  rent,  and 

'.esents  the  case  of  a  partial  failure  of  consldei'dtion^ 

uld  operate  to  reduce  the  plaintiff's  recovery. 

-  it  may  be  answered,  that  all  the  cases  in  which  the 

'  of  recoupment  has  been  applied,  are  those  in  which 

tendant  failed  to  ultimately  receive  a  fllll  consideration 

le  sum  sought  to  be  recovered  of  himi     When  sued  for 

price  of  property  which  he  was  induced  to  buy  by  reason 

tVaudulent  misrepresentations  as  to  its  quality,  by  showing 

•0  Ct-aud,  he  establishes  the  fact,  that  he  at  no  time  had  the 

vhole  of  that  which  constituted  the  consideration  of  his  pro^ 

^riise  to  pay  the  contract  price.    (  Van  Epps  v.  Hcurrison^  5  Hill 

63-66.)    He  was  never  put  in  possession  of  that  which  he 

contracted  to  buy* 

But  if  the  property  had  been  as  represented,  and  subsequent 
to  its  deliveily  to  the  defendant,  the  plaintiffs  had  tortiously 
injured  it,  or  interfered  witii  the  defendant's  beneficial  enjoy* 
ment  of  it,  although  liable  in  tort  for  such  conduct,  no  one,  I 
think,  will  pretend  that,  in  an  action  for  the  price,  such  tort 
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could  be  pjToyed  and  the  damages  resulting  from  it  be  recoupedi 
Yet  the  tort  supposed,  would  have  deprived  the  defendant,  in 
one  sense,  of  par);  of  the  consideration  of  his  promise. 

In  judgment  of  law,  tha  cause  of  action  arising  from  the  tort, 
in  such  a  case,  does  not  spring  from  the  same  contract  or  tran- 
saction, as  the  action  upon  the  promise  to  pay  the  stipulated 
price.  It  does  not  spring  from  the  same  contract^  for  that  con« 
tains  no  stipulation  in  respect  to  the  conduct  complained  of. 

In  the  case  at  bar^  the  liability  of  the  plaintiffs  to  the  defen- 
dant, upon  the  facts  offered  to  be  proved,  would  have  been  pre* 
ciselj  tiie  same,  if  the  lease  had  been  given  to  the  defendant, 
by  some  other  person.  1  think  no  case  can  be  found,  which 
allows  a  tenant  to  show  a  tort  of  the  lessor,  in  bar  of  an  action 
for  the  rent  reserved,  or  to  reduce  the  amount  of  the  recovery, 
unless  suoh  toft  amounts,  in  law,  to  an  eviction.  That  a  tres* 
pass  upon,  or  tortious  interference  with,  the  demised  premises, 
during  the  tenn,  which  merely  renders  the  tenant's  enjoym^t 
less  valuable,  but  which  cannot  be  treated  as  an  eviction^  and 
which  violates  no  covenant  contained  in  the  lease,  cannot  be  set 
Up  as  a  partial  failure  of  the  covenant  to  pay  a  fixed  rent,  oi* 
by  way  of  recoupment. 

That  such  conduct  on  the  part  of  the  landlord,  is  to  be 
redressed  in  the  same  way  as  if  it  had  been  the  act  of  a 
stranger. 

That  Ckdm  v.  Dresser  was  decided  in  accordance  with  ad- 
judged cases,  and  that  no  well  considered  case  justifies  us  in 
extending  the  doctrine  beyond  the  limits  authorized  by  the  pre- 
vious decisions.  {Seab  v.  McAlUsterj  8  Wend.  109;  £aller- 
ffum  V.  PiercCy  3  Hill,  171 ;  V<m  Epps  v.  Mc^rrisoriy  6  Hill,  63 ; 
JSmgy.Paddocky  18  L  E.  141 }  Iftcholsr.  Dusenbury^  2  Corns. 
286 ;  Ha/nmgton  v.  Snyder^  3  Barb.  S.  0,  281,  6  Barb.  S.  G 
R»  386 ;  WiOmglJtyy  v.  Clww»,  3  Hill,  398 ;  Bushell  v.  Lech 
fmrey  1  L.  Ray.,  369.) 

In  this  case  the  defendant,  Habie,  received  all  the  wharfage 
that  actually  accrued,  during  the  Whole  term» 

The  motion  for  a  new  trial  must  be  denied,  and  a  judgment 
entered  in  favor  of  the  plaintiflfe  upon  the  verdict 

The  same  judgment  will  be  entered  in  the  other  action  be- 
tween the  same  parties. 
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Gbobgb  Webb,  Begpondent,  v.  Hen^t  QoLDaBum  and  Lbon 
GbLDsuTTH,  Appellants. 

One  B.  K.  C.  held  notes  of  the  defendants^  indading  the  three  notes  in  soit^ 
which  were  payable  to  his  order,  amounting  to  nearly  $3000,  and  they  being 
unable  to  pay  their  crediton^  he  made  a  settlement  with  them,  and  accepted 
irom  them  as  a  payment  in  full  of  aU  the  notes  so  held  by  him,  the  note  of  a 
third  person  for  |IMO,  which  was  paid  at  maturity.  R.  K.  C.  then  for  a  valua* 
ble  consideration  endorsed  the  notes  in  suit  without  recourse  to  the  plaintiff 
who  at  the  time  of  the  endorsement  had  notice  of  the  settlement  with  the 
defendants. 

ffeld,  that  although  the  note  of  a  third  person  so  received  by  R.  K.  C.  was  for 
a  much  less  sum  than  was  then  owing  to  him  from  the  defendant^  yet  its  ac« 
ceptance  by  him  ss  a  payment  in  full,  rendered  the  transaction  valid  as  an 
accord  and  satisfaction,  and  that  the  plaintiff  haTing  notice  of  the  facts  wat 
bound  by  the  settlement 

Jleport  of  a  referee  in  favor  of  the  plaintiff  set  aside,  and  new  trial  ordered, 
(Before  DoIcb,  Bosworth,  and  Exiot,  J.J.,) 
October  27 ;  November  19, 1858, 

This  action  was  bronght  by  the  plaintiff,  as  endorsee,  against 
the  defendants,  as  makers  of  three  promissory  notes,  each  pay- 
able to  the  order  of  B.  K.  Clark,  each  dated  May  1, 1845,  two 
of  which  were  severally  for  the  sum  of  $133,  one  at  eight,  and 
the  other  at  ten  months,  and  the  third  was  for  $135,  and  paya< 
ble  at  twelve  months. 

The  Miswer  denied  indebtedness  on  the  notes,  and  averred 
that  the  defendants  never  received  any  consideration  for  either 
of  the  notes,  either  fW)m  the  plaintiff  or  the  payee,  and  alleged 
on  information  and  belief,  that  plaintiff  knew  when  he  received 
the  notes,  that  the  plaintiffi  were  not  indebted  to  Olark,  and 
that  the  plaintiff  paid  Clark  no  consideration  for  them. 

The  reply  put  in  issue  the  new  matter  contained  in  the 
answer,  and  also  stated  that  the  notes  were  received  from 
Clark,  in  the  course  of  business,  for  a  valuable  consideration, 
without  notice  of  any  equity  or  set-off  against  the  same  in 
favor  of  the  makers. 

The  cause  was  referred  to  a  referee.  On  the  trial,  it  ap« 
peared  that  the  notes  were  transferred  by  the  payee  to  the 
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plaintiff,  on  the  30th  of  April,  1846,  withont  recourse,  in  satis- 
faction of  notes  held  by  ^e  plaintiff  against  the  payee,  and 
with  fall  notice  that  there  had  been  previously  a  settlement  of 
the  notes,  between  the  payee  and  the  makers.  The  settlement 
between  the  payee  and  ^e  makers  took  place  on  the  dlst  of 
July,  1845. 

^e  payee  then  held  the  notes  in  suit,  other  notes  made  by 
the  defendants,  and  also  certain  notes  received  from  them, 
made  by  third  persons.  A  receipt  was  given  by  Clark  at  the 
time  of  the  settl^menty  the  operative  wotds  of  which  are  m 
follows ; 

"  Received,  New  York,  July  gist,  1848,  from  Henry  Gold, 
emith,  James  M.  Smith,  Esq.'s  note  at  sixty  days,  for  five 
hundred  dollars,  in  frill  for  the  following  notes,  leaving  it  to 
their  honor  to  pay  the  balance  should  they  ever  become  able." 
The  receipt  contained  a  description  of  the  notes,  and  wai 
signed  «R.  R.  Oj^aek," 

The  referee  reported  in  favor  of  the  plaintiff  for  the  M 
amount  of  the  notes.  A  motion  was  made  for  a  new  trial  oq 
the  ground  of  newly  discovered  evidence.  On  the  trial,  it  was 
doubtftd  whether  any  receipt  or  voucher  was  given  at  the  time 
of  the  settlement.  On  affidavit  of  the  discovery  of  it  after  the 
trial,  a  motion  was  made  for  a  new  trial,  the  motion  was  denied, 
with  liberty  to  appeal  from  such  order,  and  bring  the  appeal  to 
Argument,  at  the  time  of  arguing  an  appeal  from  the  judgment 
entered  on  the  report  of  the  referee.  The  appeals  from  the 
order  and  the  judgment,  were  submitted  on  printed  points, 

JP.  J.  Joaohdmaerij  for  the  defendants  and  appellantSt 

The  referee  erred  in  his  judgment* 

I.  The  setflement  with  Clark,  by  which  he  took  from  the 
defendants  a  new  security  (viz.  Mr.  Smith's  note),  for  the 
indebtedness  of  the  defendants,  including  the  notes  in  suit,  was  | 

a  complete  satis&ction  of  all  their  indebtedness  to  him.  i 

n.  The  notes  in  suit  were  extinguished,  so  that  from  the  | 

tim?  of  Ibe  settJeinent,  Jlr.  Ctork  beqwne  ^  bplder  without 
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consideration,  and  only  a  tragtee  for  the  defendants :  lie  was 
bound,  on  demand,  to  surrender  these  notes  to  Hesarst  Gk)ld« 
smith. 

JH.  The  plaintiff  in  this  suit  took  these  notes,  with  fhll  and 
complete  knowledge  of  the  comproniise  ;  he  is  not,  therefore, 
an  innocent,  or  hand  fde  holder.  He  took  them  ^^  without 
recourse,"  exchanging  Clark's  liability  to  him  for  Gk)ld8mith'8 
liability,  whatever  it  might  be,  to  Clark ;  and  the  bar  to 
Clark's  recovering  against  these  defendants,  is  equally  a  bar  to 
the  plaintiff, 

lY.  This  is  certainly  so,  to  all  intents  and  purposes,  as  to 
the  two  notes  at  eight  and  ten  months'  date,  which  tiie  plaintiff 
took  after.maturity,  He  certainly  is  affected,  as  to  those  two 
notes,  by  the  equities  subsisting  between  Clark  and  the  defen< 
dants.  The  judgment,  therefore,  ought  to  be  reversed.  The 
motion  for  a  new  trial  ought  to  have  been  granted.  The 
receipt  of  Mr.  Clark  is  conclusive  evidence  of  the  compromise 
made  by  the  defendants.  This  evidence  was  supposed  (on  the 
trial)  not  to  exist.  Argument  cannot  be  needed  to  show  its 
materiality ;  its  non*production  at  the  trial  is  fully  aocoimted 
for  in  the  affidavits  used  on  the  motion,  and  which  remain 
wholly  uncontradicted ;  and  the  motion  was  made  at  the 
earliest  practicable  period.  There  is  no  conflict  of  testimony 
in  this  case  ;  its  equity  as  regards  the  defendants  is  too 
transparent  to  require  any  comment.  Belying  upon  that 
equity,  and  feeling  assured  that  the  whole  case  upon  its  merits, 
irrespective  of  technicalities  or  objections  (none  having  been 
made  before  the  referee),  is  fiilly  before  this  just  and  impartial 
tribunal,  the  defendants  are  warranted  in  asking,  that  this 
court  will  so  mould  the  case  to  conform  to  the  facts  proven, 
that  we  may  be  relieved  from  what  undoubtedly  will  be  an 
unjust  recovery, 

Slo^ion  dh  3utohm9,  for  plabtiff,  respondent, 

I.  The  referee  was  correct  in  ruling  that  the  answer  did  not 
deny  the  making  of  the  notes  upon  which  the  action  was 
brought.  The  answer  simply  denies  that  the  defendants  were 
indebted  to  the  plaintiff,  upon  any  promissory  note  or  noteg 
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made  by  them;  This  is  pleading  a  conclusion  of  law,  which  is 
bad  {McMurray  v.  Cfifard^  5  Pr.  R.  14).  This  was  the  only 
exception  ta)cen  on  the  trial. 

n.  It  is  not  a  case  for  a  new  trial,  on  the  gronnd  of  newly 
discovered  evidence.    1.  The  receipt,  the  discovery  of  which 
is  made  the  gronnd  of  the  application,  was  in  the  possession  of 
the  defendants  at  the  time  of  the  trial,  and  they  knew  it.    The 
affidavit  of  Henry  Goldsmith,  one  of  the  defendants,  shows 
this.    It  is  no  excuse  that  Goldsmith  did  not  succeed  in  his 
search  for  it,  in  time  for  the  trial,  for  the  defendants  could  have 
appUed  to  postpone  the  trial  on  that  account,  and  should  have 
done  so  (  VanderoooH  v.  Gohmb.  Ins.  Co.  2  Oaine's  R.  at  p. 
163).    JEmcmud  L.  Qoldsmitk  testified,  on  the  trial,  that  he 
was  present  at  the  alleged  settlement;  that  he  thought  there 
was  a  release  or  receipt  given,  signed  by  Clark,  at  the  time  of 
the  settlement,  and  he  gives  his  reasons  for  thinking  so ;  and, 
trom  his  affidavit,  used  on  this  motion,  it  appears  that  he  was 
apprised  by  defendant's  counsel  that  the  testimony  was  mate- 
rial, and  that  after  searching  he  informed  the  defendant's 
counsel,  on  the  morning  of  the  hearing,  that  he  could  not  find 
It    B.  K,  Cla/irh^  who  is  alleged  to  have  given  the  receipt,  and 
who  was  examined  as  a  witness  for  the  defendant,  was  not 
asked  a  word  in  respect  to  such  receipt,  nor  even  whether  a 
receipt  was  given,  though  the  defendants  were  confident  there 
was  one,  and  had  looked  for  it  immediately  before  the  trial. 
They  might    have   proved  by  Clark,  the  contents  of  such 
receipt  as  a  lost  receipt,  if  they  had  deemed  it  material ;  but 
they  made  no  effort  to  do  so.    Under  these  circumstances,  this 
cannot  be  called  newly  discovered  evidence,  nor  are  the  defen- 
dants in  the  position  of  those  against  whom  laches  cannot  be 
Imputed.    2.  But  it  is  a  conclusive  answer  to  this  application 
for  a  new  trial,  that  the  evidence  sought  to  be  introduced  is 
immateriaL    The  evidence  must  be  material,  as  well  as  newly 
discovered.    (See  case  ,of  Va/nderwort  v.  CdlAmib.  Ins.  Co* 
above  cited,  2  Caine's  B.  p.  166.)    The  receipt,  in  itself,  proves 
nothing  more  than  the  parol  evidence  already  in — or,  if  it 
does,  its  meaning  must  be  qualified  by  that  evidence,  and  no 
objection  can  be  taken  to  the  character  of  such  parol  evidence, 
as  varying  a  written  contract  (even  if  the  receipt  is  to  be  taken 
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as  a  contract,  which  we  do  not  admit)  in  as  much  as  the 
evidence  was  introduced  by  the  defendants  themselves.  The 
evidence,  then,  as  it  stands,  is,  '^  that  on  payment  of  the  $500, 
the  defendants  were  to  be  released  from  all  indebtedness." 
(See  Smith's  testimony.)  Now,  even  admitting  that  on  the 
evidence,  the  $500  here  spoken  of  was  represented  by  Smith's 
note,  referred  to  in  the  receipt,  though  it  is  not  so  stated,  it  is, 
notwithstanding,  manifest  that  the  agreement,  if  any,  was 
executory,  and  not  to  take  effect  until  the  note  was  paid  ;  this 
is  further  manifest  from  the  fact,  that  the  notes  to  be  compro- 
mised by  the  payment,  were  all  left  in  the  possession  of  Clark. 
The  transaction  was  not  completed  at  the  time — ^by  the  defen- 
dant's permitting  Clark  to  retain  the  notes,  they  negatived  all 
idea  of  taking  Smith's  note  at  their  own  risk — this,  under 
any  decided  case,  would  be  fatal.  The  rule  of  law,  as  laid 
down  by  Justice  Sutherland  {Mulden  v.  Whiilock^  1  Cowen, 
p.  306),  is  this :  "  No  principle  of  law  is  better  settled  than  that 
taking  a  note,  either  from  one  of  several  joint  debtors,  or  from 
a  third  person  for  a  pre-existing  debt,  is  no  payment,  unless  it 
be  expressly  agreed  to  be  taken  as  payment,  and  at  the  risk  of 
the  creditor— nor  does  the  taking  a  note,  and  giving  a  receipt 
for  so  much  cash,  in  full  of  the  original  debt,  amount  to  evi- 
dence of  such  express  agreement  to  take  the  note  in  payment 
The  agreement  must  be  clearly  and  explicitly  proved  by  the 
original  debtor,  or  he  will  still  be  held  liable."  Under  this 
evidence,  as  construed  by  this  rule,  the  referee  could  not  find 
otherwise  than  he  did ;  and,  were  the  receipt  introduced,  it 
could  not  vary  the  case.  It  is  perfectly  reconcilable  with  the 
parol  testimony,  and  proves  no  more. 

III.  The  defendants  have  no  equity ;  by  permitting  Clark  to 
retain  the  notes,  they  enabled  him  to  pass  them  to  innocent 
parties,  and  for  value. 

IV.  The  notes  were  originally  for  value  ;  they  were  given 
for  cigars,  and  they  were  passed  to  plaintiff  for  vtdue ;  he  gave 
up  Clark's  notes  to  a  considerable  amount,  and  Clark  assigned 
these  notes  to  him,  without  recourse  to  him,  Clark. 

Y.  One  note,  at  all  events,  was  passed  to  plaintiff  before 
due,  and,  in  respect  to  that,  there  should  be  a  verdict  for 
plaintiff  in  any  event. 

D.— n.  27 
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By  the  Coubt.  Boswoeth,  J. — ISo  objection  seems  to  have 
been  taken  before  the  referee,  that  the  evidence  giyeii  in  the 
trial,  was  inadmissible  nnder  the  pleadings*  *  No  such  position 
is  taken  in  the  points  made  by  the  respondent.  Tlie  appeal 
should  be  determined,  as  it  would  be,  if  the  pleadings  were 
incontestably  adapted  to  the  facts  as  proved. 

According  to  the  facts  proved,  while  the  payee  held  these 
notes,  and  before  the  maturity  of  either  of  them,  he  accepted 
of  the  makers  a  note  made  by  a  third  person,  falling  due  before 
either  of  the  notes  in  suit,  in  full  payment  and  satisfaction  of 
these  notes.    The  note  so  received  was  paid. 

The  testimony  given  at  the  trial  was  explicit,  that  the  note 
against  Smith  was  accepted,  ^'  in  settlement  and  discharge  of 
the  notes  in  suit." 

The  legal  import  of  the  receipt  signed  by  Clark  is,  that  he 
accepted  the  note  against  Smith,  in  satisfaction  of  ike  three 
notes  in  suit. 

The  receipt  imports,  that  the  defendants  had  become  liable 
to  pay  these  debts,  and  declares,  that  should  they  become  able 
it  was  to  be  left  to  their  honor  to  determine  whether  they 
would  pay  the  same.  It  states,  that  the  note  against  Smith  is 
taken,  in  full,  for  notes  of  a  larger  amount,  and  it  is  so  trans- 
ferred and  accepted,  before  either  of  the  notes  in  question 
became  due. 

The  acceptance,  by  the  holder,  fix)m  the  maker  of  a  note,  of 
a  note  made  by  a  third  person,  though  for  a  less  sum,  in  settle- 
ment of  it,  and  in  full  for  it,  is  a  valid  accord  and  satisfaction 
{Boyd  V.  Hitchcock^  20  J.  R.  76 ;  Ze  Page  v.  McCrea^  1  Wend. 
164 ;  Booth  V.  Smith,  3  Wend.  66 ;  Fritine  v.  Lamed,  21 
Wend.  450  ;  Kellogg  v.  Richards,  14  Wend.  116). 

The  notes  having  been  satisfied  while  in  the  hands  of  the 
payee,  the  plaintiff,  who  took  them  with  full  notice  of  all  the 
facts  and  circumstances,  has  no  equities  superior  to  those  of 
the  payee. 

On  the  merits,  as  the  facts  now  appear,  the  report  of  tlie 
referee  was  erroneous. 

But  the  pleadings  do  not  allege  a  settlement  and  compromise 
of  the  notes.  They  aver  nothing  is  due  on  them,  but  state  no 
facts,  fix)m  which  such  a  conclusion  can  be  drawn.    They  aver 
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that  the  defendants  received  no  consideration  for  them.  This 
fact  is  disproved ;  for  it  is  proved  that  they  were  given  for 
cigars. 

The  pleadings  should  be  amended.  The  issues  now  formed, 
do  not  raise  the  question,  whether  there  was  an  accord  and 
satis&ction  of  the  notes.  If  an  agreement  to  abstain  from 
prosecuting  a  criminal  complaint  formed  part  of  the  consider- 
ation of  the  settlement  and  compromise,  the  whole  transaction 
may  prove  to  be  void. 

The  judgment  appealed  from  must  be  reversed,  and  the 
report  of  the  referee  set  aside,  with  liberty  to  the  defendants  to 
serve  an  amended  answer  in  twenty  days ;  the  date  of  the  issue 
to  be  unchanged. 


6t.  John  v.  Thb  Ahebigan  Mtjtuai.  Life  Insxtbajtoe  Go. 

A  sole  eeiiyi  qw  truHy  who,  as  snch,  will  be  entitled  to  the  whole,  or  a  definite 
portion  of  the  amount,  for  the  reooTery  of  which  the  action  is  brought^  is  not 
a  competent  witness  for  the  plaintiff 

The  construction  and  effect  of  a  policy  of  insnrance  made  by  a  company  incor- 
porated in  Connecticut,  are  goremed  by  the  law  of  that  State. 

A  wager  policy  is  a  valid  contract  at  common  law,  and  it  must  be  presumed^ 
until  the  contrary  is  shown,  that  it  is  so  by  the  law  of  Connecticut 

An  assignment,  or  other  instrument  in  writing,  to  which  there  is  no  subscribing 
witness,  when  it  comes  from  the  possetsion  of  the  person  entitled  to  its  custody, 
may  be  read  in  eyidence,  upon  proof  of  its  being  genuine,  without  proof  of 
its  actual  execution  at  the  time  of  its  date ;  thi%  when  no  circumstances  of 
suspicion  are  shown,  will  be  presumed. 

The  assignee  of  a  policy  of  insurance  upon  life,  in  trust  for  the  wife  of  the 
assured,  upon  his  death  may  maintain  an  action  for  th^  recovery  of  the  sum 
insured  in  his  own  name,  as  trustee  of  an  express  trust  Neither  the  wife  nor 
the  personal  representatives  of  the  deceased,  are  necessary  parties. 

The  assignee  for  value  of  a  policy  of  insurance  effected  by  the  assignor, 
upon  his  own  life,  is  entitled,  upon  the  death  of  the  assignor,  to  recover  the 
whole  amount  insured,  without  reference  to  the  consideration  paid  by  Hit^  for 
the  assignment 

Every  policy  of  insurance  upon  life  is  valued ;  that  is^  the  interest  meant  to  ba 
covered,  is  valued  at  the  sum  insured.    Judgment  for  plaintiff  with  oostsi 
(Before  Dun,  Boswoktb,  and  Eiockt,  J. J.) 
October  26  ;  November  19, 1868. 
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Case  upon  a  verdict  for  the  plaintiff,  subject  to  the  opinion 
of  the  court,  at  general  term. 

The  action  was  brought  to  recover  the  amount  of  two  policies 
of  insurance  upon  the  life  of  one  Charles  Noyes. 

The  complaint  averred  that  the  defendants  are  a  corporation, 
created  bj  the  laws  of  Connecticut,  and  that,  on  or  about  the 
12th  of  October,  1850,  they  effected  a  policy  of  insurance  with 
one  Charles  Noyes,  numbered  2,500,  and  dated  11th  October, 
1850 ;  and  executed  and  delivered  the  same  to  Noyes,  by  which, 
in  consideration  of  the  sum  of  $4.22,  to  them  paid,  and  of  the 
premium  of  $19.20,  to  be  paid  annually,  on  the  first  day  of  Janu- 
ary in  each  year,  they  insured  the  life  of  Noyes  in  the  amount 
of  $2,000,  for  the  term  of  six  years  and  six  months,  from  the 
11th  October,  1850 ;  and  promised  to  pay  the  said  sum  of 
$2,000  to  the  heirs,  executors,  administrators,  or  assigns  of 
Noyes,  within  ninety  days  after  due  notice,  and  proof  of,  his 
death. 

The  complaint  then  averred,  that,  on  the  20th  October,  1850, 
Noyes,  for  a  valuable  consideration,  and  by  an  instrument  in 
writing,  duly  assigned  the  said  policy  to  the  plaintiff,  who,  on 
the  same  day,  caused  notice  of  the  assignment  to  be  given  to 
the  defendants,  and  an  entry  thereof  to  be  made  in  their 
books. 

It  then  set  forth  the  execution  by  the  defendants,  and  the 
delivery  to  Noyes,  of  a  second  policy  upon  his  life,  numbered 
2,499,  of  the  same  tenor  and  date,  for  the  same  amount  and 
for  the  same  term  of  years,  which,  it  alleged  that  Noyes,  on 
the  14th  of  February,  1851,  for  a  valuable  consideration,  by  an 
instrument  in  writing,  duly  assigned  to  the  plaintiff,  of  which 
due  notice  was  given  to  the  defendants,  and  an  entry  thereof 
made  in  their  books.  It  then  averred  the  due  payment  of 
premiums,  and  the  performance  by  Noyes,  and  the  plaintiff  as 
assignee,  of  all  the  conditions  of  the  insurance.  That  Noyes 
died  at  New  Haven,  in  Connecticut,  on  the  12th  March,  1851. 
That,  on  the  16th  of  the  same  month,  the  plaintiff  gave  to  the 
defendants  due  notice  and  proof  of  his  death.  That  the  defend- 
ants, although  admitting  their  liability,  had  omitted  to  pay  to 
the  plaintiff  the  sum  insured,  and  demanded  judgment  for 
$4,000,  with  interest  from  th^  13th  June,  1851,  besides  costs. 
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The  answer  of  the  defendants  denied  that  due  notice  and 
proof  had  been  given  of  the  death  of  Noyes ;  and  then  set  up 
four  separate  defences,  the  two  last  of  which  only  are  necessary 
to  be  stated,  no  evidence  having  been  given  on  the  trial  in  sup- 
port of  the  others. 

The  fourth  separate  defence,  after  denying  that  the  plaintiff 
gave  a  valuable  consideration  for  the  assignments  of  the  poli- 
cies, averred,  upon  information  and  belief,  that  he  had  not,  at 
the  time  of  the  death  of  Noyes,  any  interest  in  his  life,  and 
had  not  been  injured  by  his  death.  Tb^  fifth  averred  that,  if 
the  plaintiff  ever  lent,  or  advanced  any  sum  whatever  on  the 
eaid  policies,  he  lent  or  advanced  no  more  than  the  sum  of 
$300,  and  was,  therefore,  not  entitled  to  recover  mbre  than  that 
snm ;  and  that,  if  the  defendants  were  liable  to  pay  the  sums 
insured,  the  personal  representatives  of  Noyes  were  interested 
in  the  claim,  and  were  necessary  parties  to  the  action. 

The  reply  takes  issue  upon  the  allegations  in  die  first  four 
defences,  and,  in  answer  to  the  fifth,  avers,  that  when  Noyes 
assigned  the  policies,  the  plaintiff  paid  to  him  the  sum  of 
$300  in  cash,  and  agreed  and  undertook  to  pay  all  the  pre- 
miams  which  might  thereafter  accrue  thereon  during  the  periods 
for  which  they  were  issued ;  and  in  case  of  the  death  of  the 
said  Charles  Noyes,  to  collect  the  amounts  secured  to  be  paid 
by  the  said  policies  of  insurance,  and,  after  deducting  five  hun- 
dred dollars  to  reimburse  the  said  plaintiff  for  his  payments  to 
the  said  Charles  Noyes  and  otherwise,  on  account  of  the  said 
policies  of  insurance,  to  pay  the  balance  of  the  amounts  secured 
to  be  paid  by  the  said  policies  of  insurance  to  Elizabeth  G. 
Noyes,  then  the  wife,  and  now  the  widow  of  the  said  Charles 
Noyes ;  and  that  no  executor,  administrator,  or  other  personal 
representative,  of  the  said  Charles  Noyes,  or  any  other  person, 
has  any  claim  upon  or  interest  in  the  amount  secured  to  be 
paid  by  the  said  policies  of  insurance,  or  either  of  them,  or  is 
a  necessary  party  to  this  action ;  but  that  the  whole  of  the 
amount  secured  to  be  paid  by  the  said  policies  of  insurance  is 
due  and  payable  to  tiie  said  plaintiff,  upon  his  own  account, 
and  in  trust  tor  the  said  Elizabeth  G.  Noyes ;  and  that  the  said 
plaintiff  is  entitled  to  receive  and  recover  the  same  and  to 
judgment,  therefore,  in  this  action. 
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Upon  these  pleadings,  the  canse  came  on  to  be  tried  before. 
Mr.  Jnstice  Campbell,  and  a  jury,  on  the  22nd  Jannaiy, 
ISoSr 

Upon  the  trial,  the  connsel  for  the  plamtiff  put  in  evidence 
the  two  policies,  and  the  assignments  thereof,  the  due  execution 
of  all  being  admitted.  The  sale  and  assignment  of  the  policy, 
2,499,  was  stated  to  be  in  general  terms  ^'  for  a  valuable  consi- 
deration ;"  that  of  policy,  2,500,  in  consideration  of  the  sum  of 
$300,  paid  by  the  plaintiff  to  ittoyes.  It  was  also  proved  that 
the  policies  in  question  were  issued  from  the  office  of  an  agency 
of  the  company  in  the  city  of  Kew  York,  in  exchange  for  a 
prior  policy  for  $4,000,  which  Noyes  had  previously  effected, 
and  then  suirendered.  That  a  book  of  the  defendants,  lettered 
on  the  back,  "  American  Mutual  life  Insurance  Company — 
New  York  Register,"  was  kept  in  that  office,  in  which  entries 
in  columns,  properly  headed,  of  all  particulars  deemed  material 
in  relation  to  the  policies  issued  from  the  office,  were  made ; 
and  that  in  that  book  the  following  entry,  bearing  date  11th 
October,  1850,  was  made  in  a  column,  headed,  "  For  whose 
benefit,"  relative  to  the  policy,  2499 :  « Wife"— the  follow- 
ing, relative  to  policy,  2,500:  ^^Self  assigned  to  M.  8t 
John." 

A  great  deal  of  testimony  was  given  upon  the  question 
whether  due  notice  and  proof  of  the  death  of  Noyes  had  been 
given  to  the  defendants,  but  it  is  not  necessary  to  be  stated,  as 
the  defence,  upon  this  ground,  was  finally  abandoned. 

Ndson  J.  Waterbwry^  a  witness  on  the  part  of  the  plaintiff 
produced  the  papers,  of  which  copies  are  given  below,  and 
proved  that  they  were  in  the  handwriting  of  the  plaintiff,  and 
had  been  put  in  the  hands  of  the  witness  by  Mrs.  Noyes,  the 
widow  of  the  deceased,  after  the  commencement  of  tiie  suit, 
but  before  the  reply  had  been  served.  The  counsel  for  the  de- 
fendants objected  to  their  being  read,  on  the  grounds  that  they 
were  the  evidence  of  the  plaintiff,  and  that  there  was  no  proof 
of  their  existence  before  the  commencement  of  the  suit  The 
objection  was  overruled  by  the  court,  and  the  counsel  for  the 
defendants  excepted. 

The  papers  were  then  read  in  evidence  in  the  words  and 
figures  following : 
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"  New  York,  October  30th,  1850. 
"  In  case  of  the  payment  to  me  by  the  American  Mutual 
life  Insurance  Company,  of  New  Haven,  Ct.,  of  a  policy  of 
insurance,  eflfected  by  Mr.  Charles  Noyes,  in  said  company,  on 
his  life,  for  two  thousand  dollars,  and  this  day  assigned  to  me 
by  said  Charles  Noyes,  I  will  pay  to  his  wife,  Elizabeth  G, 
Noyes,  the  sum  of  fifteen  hundred  dollars. 

"  Milton  St.  John." 

"  In  case'  of  the  decease  of  Charles  Noyes,  during  the  con- 
tinuance of  policy  of  insurance.  No.  2,499,  effected  on  the  life 
of  said  Charles  Noyes,  in  the  office  of  the  American  Mutual 
life  Insurance  Company,  New  Haven,  Ct.,  for  two  thousand 
dollars,  for  the  term  of  six  years  and  six  months,  from  October 
11th,  1850,  which  I  promise  to  keep  alive  by  the  payment  of 
such  premiums  as  the  said  company  have  a  right  to  demand, 
and  to  account  faithfully  to  Mrs.  E.  Q.  Noyes,  wife  of  said 
Charles  Noyes,  for  such  sum  as  may  be  received  by  me  from 
said  American  Mutual  Life  Insurance  Company.  New  York, 
February  14th,  1851. 

"Milton  St.  John." 

Elizabeth  G.  IfoyeSj  the  widow  of  the  aeceased,  was  then 
offered  as  a  witness  on  the  part  of  the  plaintiff,  and  was  objected 
to  by  the  counsel  for  the  defendants  as  incompetent,  upon  the 
ground  that  the  action  was  prosecuted  for  her  immediate  benefit. 
The  objection  was  overruled,  and  she  was  examined ;  but  her 
testimony,  as  upon  the  groand  of  her  incompetency  it  was  ex- 
cluded by  the  court  at  general  term,  is  here  omitted. 

When  the  case  was  rested  on  the  part  of  the  plaintiff^  the 
counsel  for  the  defendants  made  the  following  points: — 1. 
Noyes  assigned  one  policy  for  $300,  and  the  other  for  a  valuable 
consideration.  The  plaintiff  does  not  show  further  considera- 
tion or  interest  in  the  life  of  the  assignor,  and  is,  therefore,  en- 
titled to  judgment  only  for  $300  and  interest  2.  The  defend- 
ant puts  in  issue  the  consideration  of  the  assignment,  and  the 
plaintiff  is  bound  to  prove  that  Noyes  assigned  to  the  plaintiff 
for  $500,  and  the  balance  in  trust  for  his  wife.    3.  The  widow 
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is  the  administratrix  of  the  deceased,  and  the  title  is  in  her, 
and  she  should  be  a  party  to  this  action.  4.  The  plaintiff 
cannot  recover  interest  unless  he  proves  the  law  of  Connecticut 
regulating  interest  6.  Otherwise,  the  Connecticut  rule  of  inte- 
rest, which  is  six  per  cent.,  must  be  applied. 

llie  court  overruled  the  points,  and  the  counsel  for  tiie  defend- 
ants excepted. 

Under  the  direction  of  the  court,  by  consent,  the  jury 
returned  a  verdict  for  the  plaintiff,  for  four  thousand  four  hun- 
dred and  sixty-one  dollars  and  ninety-eight  cents,  subject  to  the 
opinion  of  the  court,  on  a  case  to  be  made,  containing  the 
objections  of  each  party,  and  subject  to  liquidation,  with  leave 
to  each  party  to  turn  the  case  into  a  bill  of  exceptions ;  the  case 
to  be  heard  in  the  first  instance,  at  the  general  term,  without 
additional  security. 

J.  Bhmt^  for  the  plaintiff,  made  and  argued  the  following 
points. 

I.  There  was  no  fraud  set  up  or  proved,  or  attempted  to  be 
proved,  in  procuring  the  execution  of  the  policies. 

n.  Charles  Noyes,  the  assured,  had  an  indefinite  interest  in 
his  own  life,  and  might  insure  to  any  amount  the  company 
would  agree  to,  and  the  insurance  was  valid  so  long  as  he  held 
it  undisposed  of,  for  the  benefit  of  his  representation.  It  is 
only  when  one  person  insures  the  life  of  another,  that  the  ques- 
tion of  interest  in  the  life  can  arise.  (Reynolds  on  life  Ins., 
pp.  24,  27.)  The  policies  in  question  were  unquestionably 
good  and  valid  in  the  hands  of  the  assured,  and  in  case  of  his 
death  without  assignment,  would  have  been  so  in  the  hands  of 
his  executor  or  administrator. 

HI.  The  policies  being  good  and  valid  in  tiie  hands  of  the 
assured,  were  assignable  like  any  other  chose  in  action.  The 
stipulation  in  the  policy  runs  to  the  assigns  of  the  assured,  and 
to  restrict  its  assignability  would,  therefore,  be  a  violation  of 
the  express  terms  of  the  instrument.  The  equitable  interest  in 
a  policy  is  assignable  by  the  common  law,  and  under  the  Code, 
the  privity  of  contract  and  right  of  action  vests  in  the  assignee. 
(Blaney  on  life  Ass.,  p.  75 ;  Reynolds  on  life  Ins.,  151  to  163 ; 
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1  How.  390;  OodsaU  v.  Webh^  2  Keene  Oh.  Rep.  99 ;  Code,  § 
111.)  The  obligor  is  protected  by  the  assignment  in  paying  to 
the  assignee,  if  the  assignment  be  not  a  forgery.  He  is  not  at 
liberty  to  set  up  a  want  of  consideration  as  between  the  as- 
signor and  assignee.  The  consideration  expressed  on  the  face 
of  the  assignment  is  enough  for  his  purposes.  And  if  it  were 
otherwise,  a  counter  obligation,  such  as  the  declaration  of  trust 
on  the  part  of  the  assignee,  and  the  money  due  to  him,  would 
be  a  sufficient  consideration. 

IV.  The  wife  has  an  insurable  interest  in  the  life  of  her  hus- 
band. This  right  exists  at  the  common  law,  independent  of 
the  statute  of  1840.  {Read  v.  RoyaH  Exchange  As9v/r<mce  Co.j 
Peake's  Additional  Cases,  p.  70.)  The  statute  of  New  York, 
above  referred  to,  is  not  regarded  as  extending  the  right  of 
effecting  insurance,  but  merely  as  doing  away  with  proof  of 
the  pecuniary  interest  in  the  assurances  authorized  by  it.  (Rey- 
nolds on  Life  Insurance,  pp.  52,  53.)  And  it  gives  her  the  ad- 
ditional right  of  insuring  in  the  name  of  any  other  person  as 
her  trustee.  Had,  therefore,  iiie  policies  in  question  been  ori- 
ginal policies,  taken  by  the  plaintiff  in  his  own  name,  for  the 
use  and  benefit  of  the  wife,  they  would  have  been  valid,  and 
it  is  insisted  that  the  equity  of  the  statute  extends  to  policies 
effected  by  the  husband,  and  assigned  to  another  person  as  her 
trustee — a  fortiori^  the  insurable  interest  of  the  wife  in  the  life 
of  her  husband,  constitutes  a  good  consideration  for  an  assign- 
ment of  the  policies  effected  by  him.  A  creditor  may  insure 
the  life  of  his  debtor,  or  may  take  an  assignment  of  the  policy 
effected  by  the  debtor  on  his  own  life  for  security  of  his  debt. 
In  the  former  case,  if  the  debt  be  paid,  the  policy  becomes 
void — but  in  the  latter  case  it  reverts  to  the  representatives  of 
the  assured.  (Ellis  on  Life  and  Fire  Insurance,  pp.  124,  5,  6 ; 
GodaaU  and  others  v.  Boldero^  9  E.  72 ;  Reynolds  on  Life  In- 
surance, pp.  64,  156.)  In  the  present  case,  therefore,  if  the 
wife  had  no  insurable  interest,  and  if  the  assignment  did  not 
bring  her  within  the  equity  of  the  statute,  and  the  declarations 
of  trust  to  be  utterly  null  and  void,  all  of.  which  we  deny,  yet 
nevertheless,  the  full  amount  insured  is  recoverable  by  the 
plaintiff,  for  the  benefit  of  the  representatives  of  the  insured, 
all  beyond  the  amount  intended  to  be  secured  for  him8el£ 
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V.  But  the  husband  may  insure  his  own  life  in  his  own 
name,  and  assign  the  policy  for  the  benefit  of  his  wife.  (  Ubi 
&upra.)  There  is  nothing  in  such  an  insurance  or  assignment 
in  the  nature  of  a  gambling  transaction  br  against  public  poli- 
cy. On  the  contrary,  it  was  the  original  and  legitimate  pur- 
pose of  life  insurance  to  provide  for  the  widows  and  orphans 
on  the  death  of  those  on  whose  exertions  while  living  they  de- 
pended for  support.  (Reynolds  on  Life  Insurance,  chap.  1; 
Ellis  on  Life  and  Fire  Lisurance,  p.  99,  part  2d,  chap.  1,  sec. 
2.)  Independent  of  the  Stat.  14,  Geo.  3,  ch.  8,  a  wagering 
policy  is  void  as  against  public  policy  {Lard  v.  DaU,  12  Mass. 
Rep.  115) ;  but  no  policy  for  the  benefit  of  the  widow  or  or- 
phan of  the  life  insured  has  ever  been  held  invalid.  That  the 
equitable  interest  of  any  valid  chose  in  action  may  be  assigned 
€ul  libitum^  when  the  rights  of  creditors  are  not  interfered  with, 
is  a  principle  of  so  universal  application,  as  not  to  need  sup- 
port by  reference  to  authorities. 

VI.  The  assignment  in  the  present  case  was  for  the  benefit 
of  the  widow  personally,  not  for  the  personal  estate  of  the  as- 
sured. As  administratrix,  therefore,  ^e  had  no  tide  or  interest, 
and  was  not  a  proper  party  to  the  suit.  Whether  the  widow  or 
the  creditors  are  entitled  to  the  fund  when  collected,  is  a  question 
between  themselves,  with  which  the  defendants  have  nothing  to 
do.  It  is  believed  to  be  easy  to  maintain,  at  the  proper  time, 
that  the  creditors  have  no  right  in  law  or  equity  to  moneys 
which  were  never  the  property  of  the  debtor.  A  creditor  can- 
not compel  his  debtor  to  devote  his  current  earnings,  necessary 
for  the  comfortable  support  of  himself  and  family,  to  the  pay- 
ment of  his  debt.  And  if,  by  partial  sacrifices  of  comfort  and 
convenience  in  his  lifetime,  the  debtor  devotes  a  small  portion 
of  his  current  earnings  to  secure  to  his  widow  a  support  after 
his  death,  by  way  of  insurance  on  his  life,  the  creditor  is  not 
defrauded,  and  has  no  right  to  complain.  It  is  on  the  debtor's 
property,  not  on  his  anticipated  future  earnings,  that  the  credit 
is  supposed  in  law  to  be  given. 

VIL  Interest  is  recoverable  on  default  of  payment  of  the  in- 
surance money  at  the  time  stipulated.  {Van  Henaselaer  v. 
Jewett,  2  Comst.  135 ;  Reynolds  on  life  Insurance,  pp.  165, 
6,7,8.) 
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VlLl.  The  rate  of  interest  is  regulated  by  Lex  loci  coniracticsy 
which  in  the  present  case  was  clearly  within  the  State  of  New 
Tork. 

C.  (y  Conor  J  for  the  defendant,  contra. 

I.  Elizabeth  G.  Noyes,  the  widow  of  the  assured,  was  the 
party  solely  interested  in  the  suit  on  the  policy  No.  2,499 ;  and  the 
suit  on  the  other  policy  was,  in  part,  prosecuted  for  her  imme- 
diate benefit.  She  was,  therefore,  an  incompetent  witness. 
(Code,  §§  398,  399— Voorhies'  Ed.,  1853.) 

n.  Even  if  the  facts  testified  to  by  Mrs.  Noyes  were  sup- 
plied in  the  testimony  of  Mr.  Waterbury,  the  verdict  should 
be  set  aside.  But  inasmuch  as  the  papers  are  written  by  the 
plaintiff  himself,  and  were  first  brought  to  light  after  answer 
filed,  Mr.  Waterbury's  testimony  was  insuflBcient  to  make  them 
evidence  in  the  cause.  ( Walter  v.  Crordy^  14  Wend.  67 ;  Faa^ 
men?  wnd  Marmf.  Ba/nk  v.  Whitfidd^  24  Wend.  429.) 

HL  In  the  absence  of  any  sufficient  evidence  of  a  trust  for 
Mrs.  Noyes,  the  whole  interest  in  policy  2,499,  and  the  chief 
interest  in  tibe  other  policy,  were  in  the  personal  representa- 
tive of  Charles  Noyes.  She  should  have  sued  alone  on  the 
former,  and  should  have  been  a  co-plaintiff  in  the  suit  of  the 
latter.     (Code,  §§  111,  113— Voorhies'  Ed.,  1853.) 

IV.  The  contracts  were  made  in  Connecticut^  by  a  corporar 
tion  created  under  the  laws  of,  and  locally  situated  in  Con- 
necticut; and,  consequently,  the  law  of  Connecticut  must 
govern  the  case. 

V.  Interest  is  not  recoverable  at  the  common  law.  It  is  a 
subject  of  statute  regulation ;  and  no  statute  of  Connecticut 
having  been  proved,  the  plaintiff  was  not  entitled  to  recover 
interest. 

At  the  close  of  the  argument  it  was  admitted  that  the 
legal  rate  of  interest  in  Connecticut  was  6  per  cent,  per 
annum. 

Bt  the  Cotjet.  Dubb,  J. — ^We  are  entirely  satisfied  that  the 
testimony  of  Mrs.  Noyes  ought  not  to  have  been  admitted. 
Although  not  a  party  on  the  record,  she  was  a  party  in  interest, 
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iand  nnder  the  constructioii  which  we  have  heretofore  given  to 
§  399  of  the  Code,  was  incompetent,  as  a  person  ^'  for  whose 
immediate  benefit  the  snit  was  prosecuted."  {CcUlin  r.  Hansen^ 
1  Duer  Sap.  C.  R,  p.  310.)  She  was  a  sole  ceUui  que  trusty 
having  an  immediate  right,  if  not  to  the  whole,  yet  to  a 
definite  portion  ($3,500)  of  the  sum  that  was  sought  to  be 
recovered. 

Bat  although  she  was  improperly  admitted  as  a  witness,  it 
by  no  means  follows  that,  for  this  reason,  there  must  be  a  new 
trial^  The  verdict  was  taker,  by  consent,  subject  to  the  opinion 
of  the  court  upon  the  whole  case ;  and  if,  rejecting  her  testi- 
mony, there  is  sufficient  evidence  to  sustain  it,  the  plaintiff 
must  still  be  entitled  to  our  judgment  If  we  strike  out  her 
testimony  entirely,  as  we  must  do,  if  this  case  shall  be  turned 
into  a  bill  of  exceptions,  we  are  clearly  of  the  opinion,  that, 
upon  the  proo&  that  remain,  the  plaintiff  was  entitled  to  a  ver- 
dict, and  that  it  was  the  daty  of  the  judge,  who  tried  the  cause, 
so  to  have  charged  the  jury. 

We  exceedingly  doubt  whether  any  evidence  of  the  right  of 
the  plaintiff  to  maintain  the  action  in  his  own  name  was  ne- 
cessary to  be  given,  other  than  the  assignments  endorsed  upon 
the  policies.  The  argument  on  the  part  of  the  defendants  was, 
that  the  interest  on  which  the  insurances  were  originally  found- 
ed, that  of  Charles  !Noyes,  the  assured,  in  his  own  life,  was  cei^ 
tainly  extinguished  by  his  assignment  of  the  policies,  which, 
consequently,  from  that  time,  became  void,  as  merely  wager 
policies,  unless  the  plaintiff  had  himself  an  insurable  interest, 
which  was  sufficient  in  law  to  sustain  them.  It  was  conceded, 
that  if  the  plaintiff  had  such  an  interest  in  the  life  of  Koyes 
as  would  have  enabled  him  to  make  the  insurance  in  his  own 
name,  and  for  his  own  benefit,  he  might,  for  the  protection  of 
his  interest,  well  become  the  owner  of  the  subsisting  policies 
by  virtue  of  an  assignment,  and  as  such  assignee  be  entitled  to 
maintain  an  action  in  his  own  name  for  the  recovery  of  the 
loss.  It  was  the  existence  of  such  an  interest  that  was  alone 
denied. 

It  is  manifest  that  the  objection  rests  wholly  on  t^e  assumption 
that  a  wager  policy  is  illegal  and  void.  Such,  undoubtedly,  is 
now  the  law  in  this  State,  by  force  of  certain  new  provisions  in 
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the  Revised  Statutes  (1  R.  S.,  p.  662,  §§  8, 10),  and  such  is  also 
the  law  in  England,  by  force  of  a  special  act  ^^  for  regulating 
insurance  upon  lives,"  which  by  express  words  prohibits  such 
insurances, ''  except  when  the  persons  insuring  have  an  interest 
in  the  life  or  death  of  the  person  insured  "  (140eo.  III.,  c.  48). 
There  is,  however,  no  evidence  before  us  that  such  is,  or  ever 
has  been,  the  law  in  Connecticut ;  and  in  this  State,  as  well  as 
in  England,  it  has  been  frequently  decided,  that  at  common 
law  a  wager  policy,  as  a  contract,  is  just  as  binding  upon  the 
insurer,  as  a  policy  upon  interest.  As  the  case  now  stands,  we 
do  not  know  that  we  have  any  right  to  say,  that  in  this  respect 
the  rules  of  the  common  law  have  been  altered  in  Connecti- 
cut ;  and  it  is  by  the  law  of  Connecticut  that  the  legal  con- 
struction and  effect  of  the  policies  in  suit  are  exclusively 
governed. 

This  was  admitted,  and  indeed  insisted  on,  by  the  counsel  for 
the  defendants  upon  the  argument,  and  is  not  at  all  c|oubted  by 
ourselves. 

It  is  not  necessary,  however,  nor  do  we  deem  it  expedient, 
to  place  our  decision  upon  this  ground.  In  delivering  our 
judgment,  we  shall  assume  that  when  the  insurance  is  upon 
the  life  of  a  third  person,  an  insurable  interest  in  the  person 
for  whose  benefit  the  policy  was  effected,  or  is  held,  is  just  as 
necessary  to  be  proved  by  the  law  of  Connecticut,  in  order  to 
warrant  the  recovery  of  a  loss,  as  by  the  law  of  this  State. 

The  plaintiff  claims  to  recover,  partly  on  his  own  account, 
but  chiefly  as  the  trustee  of  the  widow  of  the  deceased,  and 
the  question  of  his  right  to  maintain  tiie  acticm,  as  such  trustee, 
will  be  first  considered. 

That  a  wife  has  an  insurable  interest  in  tibe  life  of  her  hus- 
band is  quite  certain.  It  is  not  denied,  and  it  is  needless  to 
cite  authorities  to  prove,  that  a  policy  effected  by  him  upon  his 
own  life,  for  her  benefit,  is  a  valid  contract,  nor  that  a  subsist- 
ing policy  upon  his  own  life,  held  by  him,  may  be  assigned  to 
a  trustee  for  her  benefit.  In  both  these  cases,  if  the  husband 
die  during  the  term  covered  by  the  policy,  the  sum  insured,  in 
law,  or  in  equity,  belongs  to  the  wife,  and  may  be  recovered 
by  a  suit,  either  in  her  own  name,  or  where  the  trust  is  express, 
in  that  of  her  trustee.    None  of  these  positions  are  disputed. 
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The  onlj  questions  that  have  been  raised  on  this  branch  of  the 
case  relate  to  the  sufficiency  of  the  evidence  to  prove  the  in- 
terest of  Mrs.  Noyes,  and  the  right  of  the  plaintiff  to  maintain 
the  action  as  her  trustee,  and  if  the  declarations  of  trust  exe- 
cuted by  him  were  properly  admitted  in  evidence,  it  is  not  de- 
nied, that  these  questions  are  determined,  and  his  right  to  a 
judgment  for  the  whole  amount,  which  the  trust  as  declared 
embraces,  fully  established. 

Of  the  interest  of  Mrs.  Noyes  in  one  of  the  policies,  ISo. 
2,499,  there  is  conclusive  proof,  independent  of  the  declaration 
of  trust  in  relation  to  it.  It  appears  by  an  entry  in  the  regis- 
try of  the  company,  made  at  tiie  time  this  policy  was  issued, 
that  the  insurance  was  effected  by  her  husband  for  her  benefit 
She  was,  therefore,  the  equitable  owner  of  this  policy  as  soon 
as  it  was  issued,  and  it  was  delivered  to  the  husband,  and  held 
by  him,  merely,  as  her  trustee.  It  is  manifest,  however,  that 
upon  this  proof  alone  the  plaintiff  would  not  be  entitled  to 
recover.  On  the  contrary,  as  showing  Mrs.  Noyes  to  be  the 
real  party  in  interest,  she  would  be  a  necessary  party  to  the 
action.  Her  interest  in  the  other  policy  is  shown  only  by  the 
declaration  of  trust  which  relates  to  it,  and  both  the  declara- 
tions were  necessary  to  be  proved  to  show  the  title  of  the  plain- 
tiff to  prosecute  the  suit  alone,  as  trustee  of  an  express  trust 

In  our  opinion,  all  the  proof  of  the^  due  execution  of  these 
important  papers,  which  Uie  law  requires,  was  given,  and  this 
proof,  which  uncontradicted,  was  conclusive. 

The  testimony  of  Mr.  Waterbury  is  positive,  that  both  the 
papers  are  in  the  handwriting  of  the  plaintiff,  and  that  they 
came  into  his  possession  from  the  hands  of  Mrs.  Noyes,  although 
not  delivered  to  him  until  after  the  commencement  of  the  suit 
As  there  was  no  subscribing  witness  to  either  of  the  papers, 
this  evidence  was  sufficient  to  prove  them  to  be  genuine,  and 
proof  that  they  were  so,  was  all  that,  in  the  first  instance,  could 
be  justly  demanded.  It  was  enough  to  authorize  them  to  be 
read  in  evidence. 

Upon  the  trial  the  counsel  for  the  defendants  objected  to  their 
reception  as  evidence,  upon  the  grounds,  first,  that  they  were 
the  evidence  of  the  plaintiff,  and  second,  that  there  was  no  evi- 
dence of  their  existence  previous  to  the  commencement  of  the 
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Buit.  We  are  persuaded  that  neither  of  the  objections  is  tena- 
ble. The  first,  which  we  find  it  difficult  to  understand,  was,  in 
effect,  abandoned  upon  the  argument  before  us.  If  the  mean- 
ing is,  that  these  declarations  of  trust  were  made  by  the  plain- 
tiff with  a  view  to  his  own  benefit,  and  therefore  to  be  rejected 
on  the  same  ground  as  the  oral  declarations  of  a  party  in  his 
own  favor,  the  truth  is  directly  the  reverse.  His  title  to  both 
the  policies,  upon  the  face  of  the  assignments  made  to  him,  was 
unqualified  and  absolute,  while  the  effect  of  the  declaration  of 
trust  was  to  show,  that  nearly  the  ^l^ole  beneficial  interest  was 
vested  in  another.  The  papers  were  not  his  evidence,  in  the 
sense  of  the  objection,  but  the  evidence  of  the  cestui  que  tnut. 
Mrs.  Noyes,  who,  as  the  person  for  whose  immediate  benefit 
the  suit  was  prosecuted,  had  the  right  to  insist  upon  their  pro- 
duction. Another  short  answer  to  the  objection  is,  that  in  all 
cases,  where  the  suit  is  brought  by  the  trustee  of  an  express 
trust,  his  declaration  of  the  trust,  whether  oral  or  writt^i,  is  ne- 
cessary to  be  proved  in  order  to  maintain  the  action,  and  hence 
to  reject  the  evidence  is,  in  effect,  to  hold  that  such  an  action 
cannot  be  maintained  at  all.  Such  a  decision  would  be  a  vir- 
tual repeal  of  the  provision  in  the  Code  by  which  the  action  is 
given. 

To  the  second  objection,  that  there  was  no  evidence  that 
the  declarations  of  trust  were  in  existence  previous  to  the  com- 
mencement of  the  suit,  the  reply  is,  that  no  such  evidence  was 
necessary  to  be  given ;  nor,  judging  from  our  own  experience, 
and  the  uniform  practice  in  this  court,  can  we  believe  that,  in 
similar  cases,  such  evidence  has  ever  been  required.  The  rule, 
we  apprehend,  to  be  well  established  that,  when  an  instrument 
in  writing,  to  which  there  is  no  subscribing  witness,  is  shown 
to  have  come  from  the  possession  of  the  party  who,  according 
to  its  terms,  has  a  right  to  the  custody,  nothing  more  is  required 
to  be  proved,  to  entitle  it  to  be  read  in  evidence,  than  the 
handwriting  of  the  person  by  whom  it  purports  to  have  been 
executed.  It  is  then  presumed,  that  the  execution  and  delivery 
of  the  instrument  corresponded  in  time  with  its  actual  date, 
and  although  this  presumption  may  be  repelled  by  opposite 
evidence,  unless  so  repelled,  it  is  conclusive. 

The  declarations  of  trust,  in  this  case,  were  the  proper  evi- 
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dence  of  the  title  of  Mrs.  Noyes,  as  the  cestui  que  tnist.  She 
was  therefore  entitled  to  their  possession,  and  the  circumstance 
that  they  were  not  delivered  by  her  to  Mr.  Waterburr,  nntD 
after  the  commencement  of  this  suit,  was  too  unimportant  to 
justify- a  suspicion  of  an  execution  and  deb' very  subsequent  to 
their  date.  We  have  found  nothing  in  the  cases  to  which  we 
were  referred  in  the  argument,  at  all  inconsistent  with  the 
views  that  we  have  expressed.  In  the  first  of  these  cases, 
Walton  V.  Crowley  (14  Wendell,  67),  it  is  expressly  stated,  that 
the  paper  which  was  excluded,  was  executed  during  the  trial 
The  bearing  of  the  second  case,  Fa/tmeri  and  Mechomics*  Bank 
V.  Whvnfidd  (24  Wend.  420),  upon  the  question  we  are  con- 
sidering, has  escaped  our  discovery. 

The  declarations  of  trust  being  properly  in  evidence,  the 
necessary  consequences  are,  that  the  plaintiff,  as  trustee  of  an 
express  trust,  was  entitled  to  bring  the  action  in  his  own  name, 
and  is  entitled  to  recover  for  Mrs.  Noyes,  as  the  cestui  que  trwtj 
the  whole  sum  which,  by  the  terms  of  the  declarations,  he 
agreed  to  pay  her  when  received  from  the  defendants — ^that  is, 
the  full  sum  insured  by  policy  2,499,  and  |1,600  of  the  $2,000 
covered  by  the  other  policy.  The  only  question,  therefore, 
that  remains  is,  whether  he  is  not  also  entitled  to  recover,  for 
his  own  benefit,  the  balance  of  $500,  claimed  to  be  due  on  the 
last  mentioned  policy  ;  and,  that  he  is  so  entitled,  we  have  no 
difficulty  in  holding. 

It  is  a  mistake  to  suppose,  that  the  assignment  of  a  policy 
upon  life,  varies  in  any  respect  the  nature  of  the  original  con- 
tract, or  can  operate  to  discharge  the  insurer  from  any  part  of 
the  obligation,  which  the  terms  of  the  contract  impose.  By 
the  terms  of  this  policy,  the  defendant  agreed  to  pay  the  sum 
insured  to  the  executors,  administrators,  or  assigns  of  the  assured, 
within  a  certain  time,  after  due  notice  and  proof  of  his  death  ; 
and  we  apprehend,  that  where  such  notice  and  proof  have  been 
given,  and  the  assignment  is  valid  as  between  the  parties,  the 
right  of  an  assignee  to  demand  and  enforce  the  stipulated  pay- 
Lcnt,  is  no  more  liable  to  doubt  or  dispute,  than  that  of  an 
executor  or  administrator. 

The  objection  to  the  recovery  in  this  case,  assumes,  and  such 
was  the  argument,  that  there  can  be  no  absolute  sale  of  a  sub- 
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fiisting  policy,  and  that  its  assignment  is  only  valid,  when  made  \ 
as  a  collateral  security  for  an  antecedent  debt ;  but  as  we     \ 
understand  the  law,  a  written  promise  to  pay  a  sum  of  money      \ 
is  jnst  as  properly  a  subject  of  transfer  for  value,  where  it  de-       I 
pends  upon  a  condition,  as  where  it  is  absolute,  and  we  can,       I 
therefore,  make  no  distinction  between  the  rights  of  a  bond      J 
jide  assignee  of  a  policy,  and  those  of  an  assignee  of  a  mort-     / 
gage.    This  seemed  to  us,  upon  the  argument,  very  clear  upon   / 
principle,  and  we  have  since  found  that  it  is  equally  so  upon  / 
authority.    The  case  of  Ashley  v.  Ashley  (3  Simons,  140y 
which  was  not  referred  to  upon  the  argument,  and  which 
Chancellor  Kent  cites  and  approves  (3  Kent's  Com.  370,  note), 
is  a  positive  decision,  upon  the  exact  question,  in  correspond- 
ence with  the  views  we  have  expressed. 

In  this  case,  the  sum  insured  upon  the  life  of  the  person 
effecting  the  i)olicy,  was  £1,000  sterling.  He  assigned  the 
policy  for  a  small,  but  valuable  consideration,  to  one  Heath, 
whose  executors  sold  the  policy  to  General  Ashley,  for  £320. 
Ashley  also  died ;  and,  in  a  suit  in  equity,  between  his  widow 
and  his  executors,  an  order  was  made  that  the  policy  should  be 
sold  by  a  master,  for  the  benefit  of  the  estate.  It  was  sold  ac- 
cordingly ;  but  the  purchaser  refusing  to  accept  the  title 
offered,  the  case  was  before  the  court  upon  a  petition  to  compel 
him.  The  objections  to  the  title  urged  by  his  counsel  were, 
that  the  assignment,  to  the  first  assignee  being  for  a  considera- 
tion so  trifling  as  to  be  merely  nominal,  was  wholly  void ;  or, 
if  valid,  that  the  purchaser,  instead  of  the  full  sum  insured, 
would  only  be  entitled  to  recover  the  amount  paid  by  the 
assignee.  The  Vice-Ohancellor  overruled  the  objections,  hold- 
ing that  the  provision  in  the  Act  of  Parliament,  prohibiting 
insurances  by  persons  having  no  interest  in  the  life  insured, 
had  no  application  to  the  assignment  of  a  subsisting  policy,  but 
that  the  assignee  in  good  faith,  of  a  policy  upon  life,  which 
was  good  when  effected,  is  entitled,  in  all  cases,  to  demand 
payment  of  the  whole  sum  insured. 

This  case,  therefore,  proves  not  only  that  the  absolute  sale 
of  a  life  policy  does  not  affect  the  validity  of  the  contract,  but 
that  the  assignee,  for  value,  in  the  event  of  the  death  of  the 
assured,  is  entitled  to  the  same  remedies  as  his  personal  repre- 

D.— n.  28 
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sentatiyes,  when  the  title  to  the  policy  is  unchanged.  It  thus 
famishes  a  full  answer  to  the  argament,  that  the  recovery  of 
the  plaintiff  upon  his  own  account,  if  he  is  permitted  to  re- 
cover at  all,  ought  to  be  limited  to  the  sum  which  he  advanced* 
Had  there  been  no  trust,  he  would  have  been  entitled  to 
recover  for  his  own  benefit,  without  any  deduction,  the  sum 
insured.  It  is  further  to  be  observed,  that  an  insurance 
upon  life,  in  the  language  of  Mr.  Justice  Park,  firom  its  nature, 
admits  no  distinction  between  total  and  partial  losses ;  but, 
when  a  loss  happens,  binds  the  insurer  to  pay,  according  to  the 
terms  of  his  agreement,  the  full  sum  insured  (2  Park  on  Insur- 
ance, Hildyard  ed.  p.  493).  In  other  words,  the  interest  of  the 
assured,  in  every  such  policy,  is  valued  at  the  sum  insured,  and 
by  this  valuation,  as  in  a  marine  policy,  both  the  parties  are 
bound.  Hence,  it  has  never  been  doubted,  that  a  person  may 
insure  his  own  life  in  as  many  policies,  and  for  any  amount  he 
may  deem  proper,  so  as  to  entitle  his  representatives  to  recover 
the  full  sum  insured  in  each  policy,  without  any  other  proof  of 
their  loss  than  that  of  his  death.  The  contract  is  still  a  contract 
of  indemnity,  but  the  only  measure  of  the  indenmity  promised, 
is  that  which  thd  policy  furnishes. 

It  is  true  that  in  England,  a  creditor,  who  insures  the  life  of 
his  debtor,  can  recover  no  more  than  the  amount  of  his  debt, 
whatever  may  be  the  sum  insured  ;  but  this  exception  to  the 
general  rule  is  created  by  a  special  provision  in  the  Act  of  Fa^ 
Mament,  to  which  we  have  before  referred,  and  is,  as  we  have 
seen,  not  construed  to  extend  to  the  assignment  of  a  policy 
effected  by  the  debtor  (14  Qeo.  HI.  cap.  48,  Ashley  v.  Ashley). 
There  must  be  judgment  for  the  plaintiff  upon  the  verdict ; 
but  the  rate  of  interest  being  governed  by  the  law  of  Connec- 
ticut, must  be  reduced  to  six  per  cent 

Judgment  accordingly. 


NEW  TOEK:— DECEMBER,  1863.  485 

Holrauui  V.  Abraoif. 


OATHAxnnB  HouBMAH  and  others  v.  Bklla  Abramr. 

Where  a  leete  for  » term  of  yean  eontaint  a  eoTenant  on  the  part  of  the  landlord!, 
that  at  the  expiration  of  the  term  the  tenant  shall  be  paid  the  appraised  value 
of  a  dweUing^honee  to  be  erected  by  him  on  the  demiaed  premise^  or  that  a  new 
lease  for  the  same  term  of  years^  at  an  appraised  rent,  (ezolnding  from  the  ap- 
praisement the  value  of  the  dwelling^hoase)  shall  be  granted  to  him;  the 
tenant  at  the  expiration  of  the  term  is  entitled  to  retain  the  possession  until 
the  eoveaant  shall  be  performed  by  the  landlord  or  his  representativea 

But  the  tenant  so  retaining  the  possession  is  not  discharged  from  the  payment  of 
rent,  but  is  subject  to  the  general  rule,  that  a  tenant  holding  over  liter  the  ex- 
piration of  his  leasee  with  the  consent  of  the  landlord,  becomes  a  tenant  from 
year  to  year,  subject  to  all  the  terms  and  conditions  of  the  original  lease. 

The  landlord,  however,  is  equally  bound  by  the  same  rule,  and  therefore  In  an  action 
for  use  and  occupation,  can  recover  no  more  than  the  rent  originaUy  reserved. 
He  is  not  entitled  to  an  increased  rent  proportioned  to  the  increased  value  of 
the  premises. 

The  decision  of  the  Supreme  Court  in  Abel  v.  Radclifl^  15  John.  508,  is  not 
applicable  when  the  improvements  made  by  a  tenant  during  his  term  at  its 
expiration  belong  to  him,  and  not  to  his  landlord.  That  case  ii^  moreover,  of 
doubtful  authority. 

Verdict  for  plainti£b  reduced  to  rent  reserved  in  the  oziginal  leasee  and  judgment 
thereon,  with  costs. 

(Before  Duxr,  Boswoktb,  and  Eiaaer,  J.J.) 
October  19;  I>ecember  24^  1858. 

Cabb  tipon  a  verdict  for  plaintiffs  taken  subject  to  the  opinion 
of  the  court  at  general  term. 

The  action  was  for  the  recovery  of  the  value  of  the  use  and 
occupation  of  premises  known  as  No.  20  Wooster  street,  in  the 
city  of  New  York,  and  came  on  for  trial  before  Mr.  Justice 
Paine,  and  a  jury,  on  the  nineteenth  day  of  April,  A.  D.  1852, 
and  terminated  on  that  day. 

The  complaint  was  in  the  usual  form.  The  answer  denied 
the  tenancy. 

To  sustain  the  issue  on  the  part  of  the  plaintiffs,  their  counsel 
called 

Mardecai  L.  Marshy  who,  being  duly  sworn,  testified  in  sub- 
stance, as  follows : 

I  know  the  defendant  Bella  Abrams;  I  reside  at  No.  82 
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Wooster  street,  in  the  city  of  New  York,  and  the  defendant  at 
No.  20  Wooster  street,  adjoining  my  house.  I  have  known 
i  Mrs.  Abrams  for  twelve  or  fifteen  years  past,  during  which 

time  she  has  occupied  No.  20  Wooster  street ;  she  occupied 
those  premises  from  the  1st  May,  1847,  to  the  1st  November, 
1849.  In  my  estimation,  a  fair  rent  for  the  use  and  occupation 
of  those  premises,  per  annum,  would  be  five  hundred  dollars ; 
for  the  ground,  irrespective  of  the  buildings,  from  two  hundred 
and  ten  to  two  hundred  and  twenty  dollars,  in  that  neighbor- 
hood ;  I  pay  two  hundred  and  ten  dollars,  per  annum ;  the 
premises  in  question  are  nearer  Canal  street  than  mine,  and 
are  in  that  respect  more  favorably  situated  than  mine. 

On  a  cross-examination  by  defendant's  counsel^  witness 
further  testified : 

I  don't  know  how  the  defendant  occupied  the  premises  twelve 
or  fifteen  years  ago;  don't  know  under  whom  the  Abrams 
&mily  occupied;  some  of  the  family  bought  of  Andrew  Lock- 
wood  :  a  Mr.  Smith  built  the  house. 

JE^a  P.  Dams,  another  witness  produced  on  behalf  of  the 
plaintiff,  being  duly  sworn,  testified  as  follows : 

I  know  the  defendant  Bella  Abrams ;  I  know  the  premiiies 
No.  20  Wooster  street ;  t  was  an  appraiser  of  the  premises  in 
question  some  six  or  seven  years  ago— appointed  by  the  owner 
of  the  lot ;  we  estimated  the  lot  to  be  worth  three  thousand  two 
hundred  and  fifty  dollars,  and  the  ground  rent  of  the  premises 
was  to  be  estimated  at  seven  per  cent  upon  such  appraised 
value. 

The  counsel  for  the  defendant  here  objected,  that  the  matter 
testified  of  was  in  writing,  and  thereupon  produced,  upon  call 
of  the  plaintiffs'  counsel,  an  agreement  made  between  Nicholas 
Dean,  guardian,  and  Bella  Abrams,  dated  l^th  January,  1845 ; 
also  the  appraisement  by  A.  Lockwood  and  Ezva  P.  Davis, 
dated  14th  February,  1846. 

The  counsel  for  the  plaintiffs  thereupon  took  said  papers,  and 
read  them  in  evidence  to  the  court  and  jury. 

^^  HonsB  Ain>  Lor  No.  20  Wooster  street-— Lot  25  feet  fhHit 
azid  rear,  and  100  feel  de^, 
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^^  It  is  agreed  by  and  between  the  undersigned,  that  Ezra  P. 
Davis,  of  the  city  of  New  York,  real  estate  agent,  and  Andrew 
Lockwood,  of  the  same  city,  builder,  valne  the  lot  of  ground  in 
Wooster  street,  known  as  No.  20,  of  which  the  dimensions  are 
above  given,  and  also  the  brick  house  standing  thereon ;  and 
that  the  said  appraisers  make  report  in  writing,  under  their 
hands  and  seals,  of  the  sum  at  which  the  said  lot  and  the  said 
house  respectively  shall  be  so  valued  by  them ;  and  should  the 
said  appraisers  disagree  in  the  valuations  about  to  be  made,  or 
either  of  them,  they  are  hereby  authorized  to  call  in  the  service 
of  a  third  person  as  umpire,  and  the  report  of  any  two  of  them 
shall  be  considered  conclusive  between  us, — ^and  thereupon  the 
guardian  of  the  infant  children,  owners  of  said  lot,  will,  at  his 
option,  either  grant  a  new  lease  for  twenty-one  years  of  said  lot, 
at  a  ground  rent  equal  to  seven  per  cent  per  annum  on  the 
8um  at  which  the  said  lot  shall  be  so  valued,  or  otherwise  will 
pay  the  full  sum  at  which  such  appraisers  shall  estimate  the 
house  standing  on  the  front  of  the  lot 

^' These  proceedings  being  had  in  pursuance  of  covenants  for 
that  purpose,  contained  in  a  certain  lease  made  of  the  same 
ground,  by  George  Lorillard,  late  of  the  city  of  New  York, 
deceased,  to  Eb^ezer  Smith,  of  the  same  city,  bearing  date  the 
17th  day  of  January,  1825,  which  lease  will  expire  on  the  first 
day  of  May  next 

^In  witness  whereof,  the  parties  now  interested  in  the  said 
lease,  have  hei^eunto  signed  their  names  this  12th  Januaiy, 
184S. 

*^  Bella  Abrahs^ 
«N.  Dban, 
«  Guardian  for  infant  children  of  D.  Holsman,  deo'd." 

"  New  York,  14th  February,  184«.  * 
^W^j  the  subscribers,  have  examined  the  house  and  lot  No. 
20  Wooster  street,  and  do  estimate  the  said  lot  to  be  worth  the 
sum  of  thirty-two  hundred  and  fifty  ddlsirs,  and  the  dwelling- 
house  standing  thereon  to  be  worth  the  sum  of  twenty-five 
Inmdred  dollars. 

"  A.  LoOKWOODy 

^EzBA  RDavb. 
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"Lot,  -        $3250 

"House,       -         2500 


$5750 
"  Fees  $10— one-half  to  be  paid  by  each  party.'* 

The  yariance  in  the  year,  stated  in  the  agreement  and  the 
appraisement,  is  admitted  to  be  a  clerical  mistake. 

The  defendant's  counsel  admitted,  that  the  plaintiff  Catharine 
Hokman,  is  the  widow  of  Daniel  Holsman,  deceased,  and  that 
Catharine  Ann  Barclay,  Margaretta  L.  Barclay,  Daniel  Hols- 
man, Maria  M.  0.  Holsman,  Eliza  B.  Holsman  and  Jnlia  Hokman, 
the  other  plaintiffs,  are  the  children  and  heirs  at  law  of  Daniel 
Holsman,  deceased,  and  that  Clement  B.  Barclay  and  James  Bar- 
clay intermarried  with  two  of  the  daughters  before  the  commence- 
ment of  this  action,  and  after  said  appraisement ;  that  the  said 
children,  at  the  time  of  the  appraisement,  were  all  under  age ; 
and  that  Daniel  Holsman  was  deceased  at  the  time  the  agree- 
ment was  entered  into  between  Nicholas  Dean,  guardian,  and 
the  defendant 

The  defendant's  counsel  also  admitted,  that  he  (Charles  W. 
Sandford,  Esq.)  on  behalf  of  the  defendant,  paid  to  Nicholas  Dean^ 
the  guardian  of  said  infant  children,  the  sum  of  two  hundred 
and  twenty-seven  dollars  and  fifty  cents,  for  the  ground  rent  of 
the  premises  in  question,  for  the  year  beginning  on  the  first  day 
of  May,  1846,  and  ending  on  the  first  day  of  May,  1847,  with 
the  understanding,  that  such  payment  should  not  prejudice  the 
rights  of  the  defendant  to  a  new  lease,  or  the  payment  for  her 
buildings ;  also,  that  upon  the  partition  of  the  estate  of  George 
Lorillard,  deceased,  the  lot  in  question  .was  set  apart  to  Daniel 
Holsman,  one  of  his  heirs,  subject  to  the  lease  held  by  the 
defendant. 

The  lease  was  here  produced  by  the  counsel  for  the  defend- 
ant, and  handed  to  the  counsel  for  the  plaintiflh.  It  was  there* 
upon  read  in  evidence,  as  follows* 

"This  Indemt0be,  made  the  seventeenth  day  of  January,  in 
the  year  of  our  Lord  one  thousand  eight  hundred  and  twenty- 
five,  between  George  Lorillard,  of  the  city  of  New  York, 
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tobacco  manufacturer,  of  the  first  part,  and  Ebenezer  Smith,  of 
said  city,  builder,  of  the  second  part,  witnesseth,  that  the  said 
party  of  the  first  part,  for  and  in  consideration  of  the  rents, 
covenants,  and  agreements  hereinafter  mentioned,  &c.,  conveys 
all  those  two  certain  lots  of  ground,  situate  in  the  Eighth  Ward 
of  the  city  of  New  York,  known  and  distinguished  on  A. 
Hammond's  map,  as  lots  numbers  one  hundred  and  fifty-seven 
(157)  and  one  hundred  and  fifty-eight  (168),  containing  in 
breadth,  in  front  and  rear,  fifty  feet,  and  in  length  on  each 
side,  one  hundred  feet,  made  by  Daniel  Ewen,  in  the  month  of 
February,  in  the  year  1821.  To  have  and  to  hold  the  said 
above  mentioned  and  described  premises,  with  the  appurtenan- 
ces, unto  the  said  party  of  the  second  part,  his  executors, 
administrators,  and  assigns,  from  the  first  day  of  May,  one 
thousand  eight  hundred  and  twenty-five,  for  and  during,  until 
the  full  end  and  term  of  twenty-one  years,  thence  next  ensuing, 
and  ftilly  to  be  completed  and  ended,  yielding  and  paying 
therefor,  unto  the  said  party  of  the  first  part,  his  heirs  or 
assigns,  yearly  and  every  year,  during  the  said  term  hereby 
granted,  the  yearly  rent,  or  sum  of  one  hundred  and  twenty 
dollars,  lawful  money  of  the  United  States  of  America,  in  equal 
quarter  yearly  payments,  to  wit,  on  the  first  days  of  August, 
November,  February,  and  May,  in  each  and  every  of  said 
years ;  (then  follows  a  covenant  for  r^^ntry,  and  a  covenant  to 
pay  rent,  and  taxes,  and  assessments)  and  that  on  the  last  day 
of  said  term,  or  other  sooner  determination  of  the  estate  hereby 
granted,  the  said  party  of  the  second  part,  his  executors,  ad- 
ministrators, or  assigns,  shall  or  will  peaceably  and  quietly 
4eave,  surrender,  and  yield  up  unto  the  said  party  of  the  first 
part,  his  heirs,  or  assigns,  all  and  singular  the  said  demised  pre- 
mises, (then  follows  a  covenant  for  quiet  enjoyment.)  And  it  ia 
mutually  covenanted  and  agreed  by  and  between  the  said 
parties  respectively,  for  themselves  severally,  and  for  their  seve- 
ral respective  heirs,  executors,  administrators,  and  assigns,  by 
these  presents,  that  all  such  front  dwelling-houses  having  brick 
fronts,  or  being  entirely  composed  of  brick,  as  shall  be  erected 
and  made  with  new  materials  upon  said  lots  of  ground  hereby 
demised  by  the  said  party  of  the  second  part,  his  executors,  ad 
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xninistratora,  or  assigns,  and  remaining  thereon  at  the  expiration 
of  the  said  term  hereby  granted,  and  also  the  said  demised  lots 
of  ground  shall  then  be  valned  and  appraised  bj  indiffer- 
ent persons,  one  of  whom  shall  be  chosen  for  that  pnrpose  by 
the  said  party  of  the  first  part,  or  his  legal  representatives,  and 
one  other  to  be  chosen  by  the  said  party  of  the  second  part,  or 
his  legal  representatives,  and  if  the  said  two  persons  so  chosen 
shall  not  agree  in  opinion  respecting  the  premises,  then  such 
two  persons  shall  nominate  a  third  indifferent  person,  and  that 
snch  three  persons  so  chosen,  or  any  two  of  them,  shall  make 
such,  their  valuations  or  appraisements,  of  the  said  premises  in 
writing,  under  their  hands  and  seals,  and  that  thereupon  the 
said  party  of  the  first  part,  his  heirs,  or  assigns,  shall  and  will, 
at  his  and  their  election,  either  pay  to  the  said  party  of  the 
second  part,  his  executors,  administrators,  or  assigns,  the  full 
sum  of  money  at  which  such  dwelling-houses  shall  be  so  valued 
at ;  or  otherwise  shall  and  will  gruit  to  the  said  party  of  the 
second  part,  his  executors,  administrators,  or  assigns,  a  further 
lease  of  said  demised  premises  for  the  further  term  of  twenty-one 
years,  from  the  expiration  of  said  term  hereby  granted,  and  that 
the  yearly  rent  to  be  reserved  in  such  further  lease  so  to  be 
granted,  shall  be  such  sum  as  would  be  produced  by  the  sum 
the  said  lots  shall  be  valued  at,  put  at  interest  at  the  rate  of 
seven  per  cent,  per  year,  in  which  said  further  lease  the  said 
party  of  the  second  part,  or  his  legal  representatives,  shall  be 
bound  to  pay  all  such  taxes  and  assessments,  both  ordinary  and 
extraordinary,  as  shall  be  charged  or  assessed  on  the  said 
demised  premises  during  such  new  lease,  at  his  and  own  proper 
cost.  In  witness  whereof  the  said  parties  to  these  presents, 
have  hereunto  interchangeably  set  their  hands  and  seals  the  day 
and  year  first  above  written. 

<<  [L.  S.]  GbOBOB  LoBSLLABDy 

^^  [l.  s.]  EsEnnszER  Smtih. 

<<  Signed,  sealed,  and  delivered  in  the  presence  oi 

^^  JaOOB  F.  £Lk0AI>OBN." 

It  was  admitted  that  this  lease  was  assigned  to  Bella  Abrams, 
Ist  December,  1840. 


NEW  YORK— DECEMBER,  1858.  411 

Hokman  y.  AbranUb 

The  defendant's  counsel  admitted  that  there  was  an  error  in 
the  amoont  of  rental,  and  that  it  should  be  one  hundred  and 
twenty-five  dollars,  instead  of  one  hundred  and  twenty. 

The  plainti£b  here  rested. 

The  counsel  for  the  defendant,  to  sustain  the  issue  on  her 
part,  took  the  stand  as  a  witness. 

Chvrles  TT.  Somdfcrd^  being  duly  sworn,  deposed  as  fol- 
lows : — 

After  the  appraisement  was  made,  and  about  the  first  of 
May,  1846,  I  had  drawn  in  my  office  this  lease  and  counter- 
part, dated  1st  May,  1846,  and  Uiey  were  executed  in  my  pre- 
sence by  Bella  Abrams,  and  taken  by  me  to  Mr.  Dean  to  get 
his  signature,  which  Mr.  D^an  declined  to  give  without  au- 
thority from  the  court — said  leases  have  ever  since  been  in  my 
possession,  ready  to  be  accepted  at  any  moment  when  the  par- 
ties would  execute  them  down  to  the  commencement  of  this 
suit 

The  counsel  thereupon  read  the  said  lease  in  evidence. 

Dated  1st  day  of  May,  1846.  Between  Nicholas  Dean,  of 
the  city  of  New  York,  guardian  of  Catharine  Ann  Barclay 
(late  Holsman),  Margaretta  L.  Barclay  (late  Holsman),  Daniel 
Holsman,  Maria  M.  C.  Holsman,  Eliza  B.  Holsman,  and  Julia 
Holsman,  infant  children  of  Daniel  Holsman,  late  of  New 
Jersey,  deceased,  of  the  first  part,  and  Bella  Abrams,  of  the 
city  of  New  York,  single  woman,  of  the  second  part.  Conveys 
all  that  certain  lot  of  ground  situate  in  the  Eighth  Ward  of  the 
city  of  New  York,  known  and  distinguished  on  a  map  of  the 
property  of  Abijah  Hammond,  made  by  Daniel  Ewen,  City 
Surveyor,  in  the  month  of  February,  1821,  filed  in  the  office 
of  Register  in  and  for  the  city  and  county  of  New  York,  in  tin 
case.  No.  13,  as  lot  No.  157  (one  hundred  and  fiftynseven),  but 
now  known  as  No.  20  Wooster  street,  bounded  north-westerly 
in  front  by  Wooster  street,  north-easterly  by  lot  number  one 
hundred  and  fifty-eight  on  said  map;  south-easterly,  in  the 
rear,  by  lot  number  one  hundred  and  forty-six  on  said  map ; 
and  south-westerly  by  lot  number  one  hundred  and  fifty-six  ^on 
said  map,  containing  in  breadth,  in  front  and  rear,  twenty-five 
feot|  and  in  length,  on  each  side,  one  hundred  feet,  for  the  term 
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of  twenty-one  years,  from  the  first  day  of  May,  1846,  at  the 
annual  rent  of  two  hundred  and  twenty-seven  dollars  and  fifty 
cents,  in  equal  quarter  yearly  payments. 

Containing  provision  for  re-entry  and  covenants,  on  part  of 
the  party  of  second  part,  for  payment  of  rent,  payment  of  all 
taxes,  duties,  and  assessments,  ordinary  and  extraordinary,  dar- 
ing term,  and  surrender  of  premises  on  last  day  of  term,  or 
other  sooner  determination  of  lease.  Also  a  covenant  on  part 
of  party  of  the  first  part,  for  quiet  enjoyment. 

Signed  and  sealed  by  3ella  Abrams. 

On  a  cross-examination  by  counsel  for  the  plaintifib,  the  wit- 
ness further  testified  as  follows : 

I  drew  the  agreement  for  the  appraisement ;  I  was  consulted 
by  Miss  Abrams  before  the,  appraisement,  and  by  Mr.  Dean 
afterwards.  I  was  the  counsel  for  the  Lorillard  estate,  and 
conducted  the  partition  proceedings  relative  thereto.  I  was 
acting  as  counsel  for  both  parties  in  the  matter  of  procoring 
the  execution  of  the  new  lease.  I  offered  the  lease  to  Mr. 
Dean,  at  his  own  office,  about  the  first  day  of  May,  1846.  Hr. 
Dean  asked  me,  at  the  time  I  took  the  lease  and  counterpart  to 
him,  if  he  had  the  right  to  execute  them  as  guardian.  I  told 
Mr.  Dean  I  would  take  the  responsibility  of  the  execution  for 
Miss  Abrams,  if  he  would  sign  them ;  but  that  he  had  not  a 
strict  right,  as  guardian,  to  execute  the  lease  without  an  order 
from  the  court  of  chancery.  I  am  not  certain  whether  I  got 
the  appraisement  from  Mr.  Davis  or  Mr.  Dean ;  I  am  inclined 
to  think  there  were  two  valuations,  and  that  one  was  handed 
to  me,  and  one  to  Mr.  Dean.  I  was  employed  by  Mr.  Dean  to 
draw  an  application  to  the  court  of  chancery  for  leave  to  exe- 
cute the  lease ;  I  have  the  petition  in  my  hands,  signed  and 
verified  by  Mr.  Dean,  the  8th  of  May,  1846.  No  order  of  the 
court  was  obtained. 

The  direct  testimony  being  resumed,  the  witness  testified  as 
follows:  The  petition  and  i^davit,  after  been  signed  by^* 
Dean,  were  given  to  Mr.  Dean  for  the  purpose  of  getting  the 
consent  in  writing. 

(Counsel  for  the  plaintiffs  here  objected  to  witness's  reason  for 
not  getting  the  order.  His  honor,  the  judge,  overruled  the 
objection,  and  the  plaintiffs'  counsel  excepted.) 
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Witness  contmued :  After  Mr.  Dean  had  sworn  to  the  peti« 
tion,  I  left  it  with  him  to  get  the  consent  in  writing  of  Mrs. 
Holsman,  the  widow  of  Daniel  Holsman,  and  mother  of  the 
infants  who  resided  in  New  Jersey,  she  being  their  gnardian 
in  the  State  of  New  Jersey,  where  they  reside.  The  papers 
came  back,  with  Mrs.  Holsman's  signature,  to  me  some  tim^ 
afterwards;  my  impression  is,  some  two  or  three  months.  I 
then  took  the  papers  to  Yice  Chancellor  McCotm,  with  a 
draft  order,  for  the  purpose  of  getting  his  approval  thereof, 
but  the  Yice  Chancellor  declined  mi|king  such  order  without 
a  reference,  and  the  usual  bond  to  each  of  the  in&nts.  I  re- 
ported that  fact  to  Mr.  Dean,  and  Mr.  Dean  said  he  would 
not  giye  any  such  bond,  unless  the  Holsman  family  would 
furnish  the  security  \  nothing  has  been  done  about  it  since* 
In  making  the  application,  I  acted  as  the  counsel  for  Mr. 
Dean. 

The  evidence  here  dosed. 

The  counsel  for  the  defendant  thereupon  moved  for  a  non« 
suit,  on  the  following  grounds : — 

1.  That  plaintiffs  have  not  shown  that  the  defendant  occu- 
pied the  premises  in  question  by  their  permission. 

2.  That  proof  shows  defendant  occupied  under  George  Lo- 
rillard,  and  h^d  by  title  prior  to  that  of  plaintiff. 

3.  That  the  defendant,  haying  performed  the  covenants  in 
the  lease  on  her  part,  die  plaintiff  cannot  collect  any  rent 
from  her  until  they  have  performed  the  covenants  on  their 
part 

4.  That  the  submission  on  the  part  of  the  guardian  not  being 
binding  upon  the  plainti&,  and  being  disavowed  by  them,  is 
not  binding  upon  the  defendant. 

The  court  denied  the  motion,  and  the  counsel  for  the  defend- 
ant excepted. 

Thereupon,  under  the  advice  and  direction  of  the  court,  and 
with  the  consent  of  the  counsel  for  the  respective  parties,  the 
jury  found  a  verdict  for  the  plaintiffs  of  seven  hundred  and 
twenty  dollars,  subject  to  the  opinion  of  the  court  on  this  case, 
to  be  heard  at  a  general  term  thereof,  and  also  to  adjustment. 

B.  T.  £ji89am^  for  the  plaintifb,  insiated  that  they  were  en- 
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titled  to  jadgmeat  upon  the  yerdict  as  rendered,  and  rdied 
upon  the  following  points  and  authorities. 

L  The  occupation  of  the  premises  by  the  defendant  is  deailj 
proved,  and  is  not  disputed. 

n.  The  defendant  so  occupied  by  the  permission  of  the  plain- 
tiff. 1.  Proof  shows  that  Catharine  Holsman  is  the  widow,  and 
Catharine  Ann  Barclay,  Margaretta  L.  Barclay,  Daniel  Hok- 
man,  Maria  M.  C.  Holsman,  Eliza  B.  Holsman,  and  Julia  Hols- 
man, the  heirs-at-law  of  Daniel  Holsman,  deceased,  to  whom 
the  premises  in  question  were  set  apart  in  severalty,  upon  a 
partition  of  Geoi^  Lorillard's  estate,  as  one  of  his  heirs-st- 
law ; — ^the  Barclays  having  married  two  of  the  daughters,  and 
Nicholas  Dean  having  been  appointed  the  guardian  of  the  in- 
fant children,  prior  to  the  commencement  of  this  suit.  2.  Pay- 
ment of  rent  to  Nicholas  Dean,  as  guardian  for  infants,  estops 
the  defendant  from  disputing  the  titie  of  the  plaintiffi  as  land- 
lords. {Osgood  V.  Dewey^  13  J.  R  240 ;  Ndlia  v.  Laihrop,  23 
Wend.  121.)  3.  The  agreement  made  and  entered  into  between 
Bella  Abrams,  the  defendant,  and  Nicholas  Dean,  the  gsuu^ 
dian,  establishes  the  tact  that  the  occupation  was  by  permission 
of  the  plaintii&.  {Little  v.  Martin,  3  Wend.  219.)  4.  The 
tender  of  the  lease  executed  by  Bella  Abrams,  the  defendant, 
to  Nicholas  Dean,  the  guardian,  is  a  further  acquiescence  in 
the  title  of  the  plaintiffii. 

HL  The  value  of  the  use  and  occupation  is  distinctiy  proved 
and  established.  1.  By  the  testimony  of  Marsh  and  Davis.  2* 
By  tiie  agreement  between  the  defendant  and  Nicholas  Dean, 
the  guardian,  and  the  appraisement  made  thereunder.  (See  i 
R  S.,  3d  edit.,  p.  32,  §  26 ;  WUUafna  v.  SAemum,  7  Wend.  10ft) 
3.  By  the  payment  of  $227.50  the  previous  year.  {Ahed  t. 
JiadcUfe,lS  J.  B,.  507;  Bradley^.  Ciwii,  4  Cow.  350 ;  J««^ 
sm  V.  Savyyer,  2  Wend.  607,  612.)  4.  By  the  lease  executed 
by  Bella  Abrams,  the  defendant. 

lY.  The  action  for  use  and  occupation  can  be  maintained 
against  a  person  holding  over,  under  a  covenant  for  renewal, 
contained  in  an  expired  lease  of  the  same  premises,  and  a  &il' 
ure  on  tiie  part  of  the  plaintiffs  to  fulfil  the  covenants  on  tbeir 
part,  contained  in  said  lease,  will  not  relieve  the  defendant 
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from  the  payment  of  rent.  {Ahed  v.  BadcUfey  18  J.  R  297 ; 
id.  16  J.  E.  505  ;  AUm  v.  PeUy  4  Wend.  606 ;  Mh&ridge  r. 
09b(ym,  12  Wend.  529 ;  SicMeB  v.  FroBt^  15  Wend.  559 ;  Hd^ 
mam,  a/nd  others  v.  ^Jrflww^-decided  in  this  conrt  June  28, 
1851,  and  again  March  6, 1852.) 

V.  The  rent  reserved  in  the  original  lease  from  GJeorge  Lo- 
rillard  to  Ebenezer  Smith,  being  for  the  lot  alone,  without  any 
buildings  thereon,  cannot  be  the  criterion  in  ascertaining  the 
Talne  of  the  rent  of  the  house  and  lot,  and  the  law  raised  no 
implied  agreement  in  such  a  case,  that  the  old  rent  shall  be  the 
measure  of  damages.     {Ahed  y.  Raddiffe^  15  J.  R  605.) 

YI.  The  plaintiffs  are  entitled  to  judgment  for  the  amount 
claimed  in  the  summons,  with  interest,  from  the  several  quarter 
days  upon  which  the  rent  fell  due  and  payable. 

C.  W.  Scmdfordy  for  defendant,  eowtra* 

T.  The  defendant  does  not  hold  under  the  plaintiff,  but  imder 
the  original  lease,  and  is  not  liable  in  an  action  for  use  and 
occupation. 

n.  The  defendant  having  complied  with  all  the  terms  of  the 
lease  on  her  part,  the  plaintiff  cannot  collect  any  rent  until  they 
have  performed  the  covenants  on  their  part. 

III.  Where,  by  the  terms  of  a  lease,  the  tenant  is  to  be  paid 
for  improvements,  at  the  expiration  of  the  term,  an  agreement 
by  the  lessor  will  be  implied  that  the  lessee  may  retain  posses- 
sion until  such  payment  is  made,  although  the  term  has  ex- 
pired (  Van  Heneeelaer  v.  PermimcMtj  6  Wend.  669). 

rV.  Where  a  tenant  for  a  term  of  years  holds  over,  without 
any  new  agreement  between  the  parties,  he  holds,  subject  to 
all  the  covenants  of  his  old  lease,  applicable  to  his  new  situa- 
tion ;  and  the  law  implies  the  same  terms  (2>0  Young  v.  Bu- 
chanauy  10  GiU.  <fe  Jobs.  148  ;  PhUipa  v.  Mengej  4  Wharton, 
226). 

Y.  The  submission  of  the  guardian  not  being  binding  on 
plaintifib,  and  being  disavowed  by  them,  is  not  landing  on  de* 
fendant. 

YL  K  plaintiffs  can  recover  at  all  in  this  action,  they  ean 
only  recover  the  rent  reserved  by  the  original  lease. 
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By  the  Coubt.  Dukb,  J.— We  do  not  at  all  doabt  that  the 
defendant  is  entitled  to  retain  the  possession  of  the  demised 
premises,  as  she  now  holds  them,  until  the  owners  of.  the  rever- 
sion, in  performance  of  the  covenants  in  the  original  lease,  shall 
have  actoallj  paid  or  tendered  to  her  the  appraised  value  of 
the  dwelling-house,  which  has  been  erected  on  the  lot,  or  shall 
have  granted  to  her  a  new  lease,  for  the  additional  term  of 
twenty-one  years  ;  and,  to  this  extent,  the  case  of  Van  Jiensae- 
laer  v.  PemUman  (6  Wend,  596),  to  which  we  were  referred, 
may  be  regarded  as  a  decisive  authority.  But  neither  this, 
nor,  as  we  believe,  any  other  adjudged  case,  can  be  cited,  to 
prove  that,  while  she  thus  retains  tihe  possession,  the  relation 
of  landlord  and  tenant  is  wholly  dissolved,  so  as  to  discharge 
her  absolutely  from  the  payment  of  rent ;  and,  to  a  doctrine  so 
unreasonable  in  itself,  unless  shown  to  be  established  as  law,  it 
is  not  probable  that  the  assent  of  this  Court  will  ever  be  given. 
It  has  long  been,  and  probably  still  is  in  the  power  of  the 
parties,— H>f  the  plaintiffs  as  owners  of  the  fee,  and  of  the  defen- 
dant as  tenant, — ^to  demand,  and  compel  a  specific  perform- 
ance of  the  covenants  in  the  original  lease,  but,  as  neither 
party  has  chosen  to  take  the  necessary  steps  for  this  purpose, 
we  see  nothing  to  distinguish  this  from  any  other  case,  in 
which  the  tenant  holds  over,  after  the  expiration  of  the  lease, 
with  the  consent  of  the  landlord.  It  is,  therefore,  by  the  rules 
of  law  applicable  to  such  .cases,  that  our  decision  must  be 
governed. 

But  although  we  must  hold  that  the  defendant  is  liable  in 
the  present  action,  it  by  no  means  follows,  that  she  is  liable  for 
the  whole  rent  which  the  plaintife  claim,  and  for  which  the 
verdict  has  been  conditionally  rendered.  ' 

It  is  settled  law  that,  when  a  tenant  for  years  is  permitted  to 
hold  over  after  the  expiration  of  his  term,  he  becomes  a  tenant 
from  year  to  year,  according  to  the  terms  and  conditions  of  the 
original  lease,  which,  with  the  single  exception  of  the  duration 
of  the  term,  continues  to  be,  not  only  the  proper,  but  the  sole 
evidence  of  the  subsisting  contract  of  the  parties.  It  is,  there- 
fore, the  rent  reserved  by  this  lease,  and  that  alone,  that  the 
tenant  is  bound  to  pay,  and  it  is  this,  and  no  more,  that  the 
landlord  can  lawfully  exact,  unless  it  is  proved  to  have  been 
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altered  by  a  new  and  express  agreement  {KmghJb  v.  Dcurley^  1 
Term  R.  162 ;  Dw  v.  BdL,  6  Term,  471 ;  Digby  v.  AUcm^tmy 
4  Gamp.  277 ;  Ha/rdmg  v.  Orithon,  1  Esp.  K  P.  Cases,  69 ;  i>tf 
Yotmg  y.  Buchanan^  10  Gill,  and  John.  149 ;  PhUvps  v.  Mevkgey 
4  Whar.  226).  It  was  not  denied  by  the  counsel  for  the  plain- 
tiff, that  the  general  rule  is  such  as  we  have  stated,  but  he  in- 
sisted that  there  are  valid  reasons  for  excepting  the  present 
case  from  its  application.  He  required  us  to  hold  that  the 
payment  to  the  guardian  of  the  infant  plaintiffii,  of  the  sum  of 
$229.50,  as  the  rent  for  a  single  year,  is  conclusive  evidence  of 
a  new  agreement,  binding  her  to  the  payment  of  the  same  rent 
BO  long  as  her  possession  has  lasted,  and  shall  continue. 

But  it  is  impossible  for  us  to  give  this  effect  to  the  payment 
in  question,  without  contradicting  our  former  decisions,  by 
which,  in  sustaining  the  demurrer  of  the  plaintiff  to  the  answer 
first  interposed  by  the  defendant,  we  held  that  the  agreement 
between  herself  and  the  guardian  bound  him,  either  to  grant 
her  a  new  lease  for  twenty-one  years,  or  to  pay  her  the 
estimated  value  of  her  dwelling-house,  and  the  evidence  clearly 
shows  that  it  was  in  consequence  of  this  agreement,  and  of  the 
appraisement  that  followed,  and  in  the  full  belief  that  a  new 
lease  would  be  given,  in  which  the  sum  she  then  paid,  would 
be  reserved  as  the  annual  rent,  that  she  consented  to  the  pay- 
ment now  relied  on. 

We  cannot,  therefore,  regard  the  payment  as  evidence  of  a 
promise  to  pay  the  same  sum  as  an  annual  rent,  so  long  as  she 
was  suffered  to  hold  over  under  the  original  lease,  when  it  is 
proved  to  have  been  made  under  a  distinct  agreement,  which 
we  have  adjudged  to  be  void,  and  upon  a  consideration  that 
has  wholly  failed.  It  would  be  most  inequitable  to  charge  her 
with  an  increased  rent,  while  the  lease,  which  was  to  be  the 
consideration  of  its  payment,  is  still  withheld,  and  we  cannot 
hold  that  she  is  bound  by  an  agreement  which  the  plaintiffii, 
as  made  by  their  guardian,  without  authority,  have  chosen  to 
repudiate.  We  cannot  say  that  an  agreement,  not  binding  on 
the  plaintiffi,  is  binding  on  her. 

It  was  next  insisted,  that  there  is  another  and  distinct  ground 
upon  which  we  are  bound  to  saj  that  the  plaintifb  are  entitled 
to  the  whole  rent  which  they  demand. 
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The  rent  in  the  original  lease,  it  is  said,  was  merely  a  ground 
rent,  having  reference  only  to  the  naked  value  of  the  lot,  and 
that,  as  a  dwelling-honse  has  since  been  erected,  by  which  the 
value  of  the  occupation  of  the  premises  has  been  greatly  in- 
creased, it  it  reasonable  and  just,  that  a  rent  proportionate  to 
this  increase  should  now  be  allowed  ;  and,  in  support  of  the 
position  that  the  plaintiffii  have  a  legal  right  to  demand  tins 
allowance,  we  were  referred  to  the  decision  of  the  Supreme 
Court  in  Abed  v.  Hcidcliff^  (15  John.  505),  as  a  direct  and  con- 
trolling authority.  Our  examination  of  that  case,  however, 
has  led  us  to  a  very  different  conclusion.  If  it  is  to  be  re- 
garded as  an  authority  at  all,  we  are  satisfied  that  it  is  directly 
opposed  to  the  claim  of  the  plaintiff.  It  is  true  that,  in  Abed 
T.  RaddUffy  although  there  was  no  evidence  of  a  new  agree- 
ment, a  tenant  holding  over  was  held  to  be  liable  to  an  increase 
of  rent,  in  proportion  to  the  increased  value  of  the  premises, 
but  the  only  ground  of  this  decision  was,  that  the  improve- 
ments to  which  the  increased  value  was  owing,  and  which  had 
been  made  during  the  term,  became,  upon  its  expiration,  the 
sole  property  of  the  landlord.  The  dwelling-house,  in  the  case 
before  us,  since  the  expiration  of  the.  lease,  has  been,  and  still 
IS,  not  the  property  of  the  plaintiffs,  but  of  the  defendant.  In 
a  qualified,  but  still  in  a  legal  sense,  by  force  of  the  covenants 
in  the  original  lease,  she  is  its  owner,  and  it  is  only  by  granting 
her  a  new  lease,  or  by  paying  her  its  value,  that  the  plaintiffi 
can  divest  her  title.  The  reason,  therefore,  for  admitting  that 
exception  from  the  general  rule,  which  the  decision  in  Ahed  v. 
Iiaddif'S,fjpesas  to  sanction,  is  wholly  false. 

But  were  the  fsicts  in  this  case  exactly  similar  to  those  in 
Abed  V.  Haddifj  we  are  by  no  means  prepared  to  say  that  we 
ahould  hold  ourselves  bound  to  follow  the  decision.  It  was 
that  of  a  bare  majority  of  the  court  Chief  Justice  Thohfsov 
and  Mr.  Justice  Plati  dissented  from  the  judgment,  and  the 
former  supported  his  dissent  by  reasons  which  we  think  it 
would  be  difficult  to  answer.  It  is  certain  that  the  case  stands 
alone,  and  in  principle  is  not  easy  to  be  reconciled  with  prior 
authorities ;  but,  admitting  it  to  be  sound  law,  we  cannot 
doubt  that  even  the  judges  j^ho  concurred  in  the  decision, 
would  have  rejected  the  claim  of  the  plaintifib  in  this  suit,  is 
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the  extent  to  which  it  has  been  urged,  Thej  must  have^  done 
so,  in  oonsistenoy  with  their  own  reasoning, 

Onr  oonclnsionsi  then,  are,  that  no  valid  reasons  have  heen 
shown  for  excepting  this  case  from  the  general  rule,  that  a 
tenant  holding  over  is  liable  only  for  the  rent  mentioned  in  his 
lease,  and  that,  on  the  other  hand,  there  are  special  reasons  for 
enforcing  the  rule  in  its  strictest  application*  It  is  exactly  the 
rule  which  a  just  regard  to  the  intention  of  the  parties  to  the 
original  lease,  as  manifested  by  its  terms,  requires  us  to  follow. 
The  covenants  to  which  we  have  referred  evidently  show,  that 
it  was  not  intended  that  the  owner  of  the  reversion  should  be 
placed  in  a  situation  to  demand  an  inorieased  rent  upon  the  ex- 
piration of  the  lease,  by  any  other  means  than  by  granting  a 
new  lease,  or  paying  to  the  tenant  the  value  of  the  improve* 
ment. 

Hence  the  plaintiffs,  until,  by  performing  these  covenants, 
they  shall  secure  to  the  defendant  the  benefit  to  which  she  is 
entitled,  will  have  no  right  to  complain  that  the  only  rent  they 
can  be  permitted  to  recover,  is  that  which  the  lease  stipulates 
to  be  paid.  It  may  be,  and  doubtless  is,  greatly  dispropor* 
tionate  to  the  present  value  of  the  preniises,  but  it  is  that  to 
which  the  law,  and  the  contract  of  their  ancestor,  alone  entitles 
them. 

The  original  lease  embraces  two  lots,  and  reserves  an  entire 
rent  of  $125.  The  defendant  is  the  tenant  of  only  one  lot,  and 
apportioning  the  rent  equally,  is  liable  but  for  the  annual  rent 
of  $62.50, 

It  is  upon  this  principle  that  the  verdict  must  be  reduced 
and  adjusted. 

Judgment  for  the  plolntiflb,  upon  the  verdict,  as  rednced* 


WSBTIEBVIELT  Vt  SnOTtL 

Where  a  bond  is  exMuied  to  a  fhoriff  by  »  dspnty,  and  a  third  peraon  aa  ■nnl^ 
for  the  deputy,  in  an  action  by  the  «heriff  afahiBt  laeh  fnrety,  to  recoyer  the 
amount  which  the  iheriff  haa  been  eompeUeCbyJodgmenl;  to  payfbr  defaolia 
D.— n.  29 
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of  th«  deputy,  eoYered  bj  the  oondition  of  tlie  bond,  the  record  of  th^  jiidlgm«| 
Agauiit  the  sheriff  u  priin4faei€  eTidence  in  the  action  agaioet  such  rare^  of 
the  deputys  default,  on  its  being  proved  that  the  deputy  bad  notioe  ol^  and  sa 
opportunity  to  da&nd  the  suit  against  the  shan^  although  the  surafy  himidf 
had  no  notioe  of  it  Where  the  aUaged  negligence  was  in  not  levying  sn  tza> 
eution  when  the  debtor  has  property  to  satisfy  if;  proof  that  the  eipeoution  irii 
committed  to  the  deputy,  a  recovery  against  the  sheri£^*  and  notice  to  th« 
deputy  of  a  suit  against  Uie  sherifl^  and  payment  by  the  sheriff  of  the  Judgmeol 
so  recorered,  primd  faeU  entitle  him  to  reeorer  against  the  deputy's  surety. 

The  reasonable  expenses  of  the  sheriff  in  defepding  the  suit  agajnat  himself  u$ 
also  recoverable, 

A  bond  conditioned  to  indemnify  the  sheriff  against  all  damages^  oos^snd 
charges  to  be  imposed  upon  or  demandable  of  the  sheriff  in  consequence  of  thi 
deputy's  defaults^  is  an  agreement  to  indenmify  againet  a  leg»l  liabUity, 

Judgment  for  plaintiff  upon  verdiot 

(Before  Dun,  Boawoai^  and  Emivi;  J.J.) 
October  tO ;  DecembBr  H  1862. 

Ca8B  upon  a  verdict  for  the  plaintiff,  enbjeot  to  the  opinion 
of  the  court  at  general  term,  npon  the  exceptions  taken  on  the 
trial. 

The  action  was  brought  by  the  plaintiff,  late  sheriff  of  the 
city  and  county  of  Hew  York,  against  the  defendant,  as  one  of 
the  sureties  upon  the  bond  given  to  the  plaintiff,  as  sheriff,  by 
Thomas  Dunlap,  one  of  his  deputies,  for  the  faithfiil  perfomh 
ance  of  the  duties  of  his  ofSce. 

The  complaint  assigned  the  following  breaches  of  the  condi- 
tion of  the  bond, 

FirBt,--That  on  the  24th  of  November,  1849,  an  execution  in 
fitvor  of  Jeremiah  Bussell,  against  Thomas  Sheldon  and  othen, 
.  for  $396.75,  was  delivered  to  Dunlap  for  service,  upon  which 
he  made  a  false  return  of  *'  no  goods,  &c.,''  for  which  fidse 
return  a  judgment  was  obtained  against  the  plaintiff,  on  the 
17th  December,  1851,  for  $688.84,  which  he  paid,  and  in  addi- 
tion, for  costs  and  counsel  fees,  $225.75,  making,  in  the  whole, 
$918.79,  of  which  sum  the  Bureties  on  the  bond  paid  $650, 
leaving  the  balance  due  to  th(^  plaintiff. 

Second, — That  on  the  1st  of  February,  1849,  an  execution  in 
fkvor  of  Mason  &  Thompson,  against  Sheldon  &  Duncan,  was 
delivered  to  Dunlap  for  ser/ice,  who  levied  the  same,  but 
afterwards  released  the  property,  under  an  agreement  to  trans- 
fer the  levy  to  other  propc&rty,  which  afterwards,  and  after  the 
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retam  day  of  tho  execution,  be  levied  upon  and  sold ;  that 
thereafter,  one  Gharles  Tr  Shelton,  as  mortgagee  of  the  property 
thus  Bold,  commenced  an  action  in  this  court,  against  the  plain- 
tiff, and  recovered  a  judgment  therein,  amounting,  with 
interest,  to  $1,642.39,  which  plaintiff  paid  in  September,  1862, 
and  also  paid  for  costs  and  counsel  fee,  in  defending  the  suit, 
$268.82.  The  whole  bailee  claimed  to  be  due  to  the  plaintiff 
was  $2,535.85, 

The  answer  admitted  the  execution  and  deUveiy  of  the 
bond,  and  took  issue  upon  the  breaches. 

The  cause  was  Med  before  Ddbb,  J.,  and  a  jury. 

The  plaintiff's  counsel,  upon  the  trial,  produced  in  evidence 
the  bond  upon  which  the  action  was  brought  It  was  dated 
16th  January,  1847,  and  was  executed  under  the  hands  and 
seals  of  Dunlap,  the  deputy,  as  principal,  and  of  Peter  Smith 
and  the  defendant,  as  his  sureties* 

Hie  condition  is  ia  these  words  : 

^^  The  condition  of  this  obligation  is  such,  that  if  the  said 
Thomas  Dunlap  shall  in  all  things  well  and  truly  execute  the 
office  aforesaid ;  and  if  the  said  Thomas  Dmilap,  and  the  above 
bounden  Peter  Smith  and  Bartlett  Smith,  their  heirs,  executors, 
and  administrators,  and  every  of  them,  do,  and  shall,  from  time 
to  time,  and  all  times  hereafter,  save  and  keep  harmless  and 
indemnified,  the  said  John  J.  Y.  Westervelt,  sheriff  as  afbre« 
said,  his  heirs,  executors,  and  administrators,  and  every  of 
them,  and  every  of  their  goods  and  chattels,  lands  and  tene^ 
ments  of,  touching  and  concerning,  the  execution  and  return 
of  all  such  process,  writs  or  warrants,  of  what  nature  soever, 
as  are  or  shall  be  delivered  to  the  sheriff  of  the  said  city  and 
county  of  New  York,  or  directed  to  him,  and  shall  be  brought 
and  delivered,  or  offered  to  be  delivered  to  the  said  Thomas 
Dunlap,  during  the  time  he,  the  said  Thomas  Dunlap,  shall  or 
may,  by  virtue  of  the  warrant  aforesaid,  use  or  exercise  the 
said  office  of  deputy  sheriff  aforesaid ;  and  shall  also  save  and 
keep  harmless  and  indemnified,  the  said  John  J.  Y.  Westervelt, 
his  heirs,  executors,  and  administrators,  and  every  of  them,  of, 
from,  and  against  all  issues,  fines,  demands,  damages,  costs,  and 
charges  whatsoever,  hereafter  to  be-  produced,  imposed,  prose- 
cuted, demanded  or  demandable,  of  or  against  the  said  John 
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J.  Y.  Westervelti  aa  sheriff  as  aforosaid,  hia  heirs,  executon,  an 
administrators,  or  his  or  their  goods  or  chattels,  lands  or  tend- 
ments,  for  or  by  reason  of  any  other  negleot  of  any  kind  whati 
soever,  of  the  said  Thomas  Dunlap  in  executing  wrongfully,  o? 
neglecting  to  execute  the  said  oflica  of  deputy  sheriff,  for  tha 
said  city  and  county,  daring  the  time  aforesaid  ;  and  also,  for 
or  by  reason  of  any  manner  of  nonfeasance,  or  misfeasance,  or 
malconduct  of  the  said  Thomas  Dunlap,  in  any  wise  tonohing 
the  execution  of  his  said  office  of  deputy  sheriff,  during  the 
time  aforesaid,  then  the  above  obligation  to  be  void  and  of  QO 
effect,  else  to  be  and  remain  in  fbll  force  and  virtue," 

The  plaintiff's  counsel  then  put  in  evidence  the  records  of 
the  judgments  which,  as  stated  in  the  complaint,  had  been  ob« 
tained  against  the  plaintiff,  and  proved  that  the  execution  fiilselj 
returned,  and  that  under  color  of  wliich  the  property  morU 
gaged  to  Shelton  was  sold,  bad  been  placed  in  the  hands  of 
Dunlap  as  a  deputy  sheriff,  and  that  the  false  returns  and  the 
sale  were  made  by  him.  It  was  also  proved  that  for  the  piu> 
pose  of  satisfying  the  judgments,  and  for  costs  and  counsel 
fees  in  the  defence  of  the  suits,  the  plaintiff  had  paid  the  sums 
mentioned  in  the  complaint  An  affidavit,  made  by  Dunlap, 
to  procure  a  postponement  of  trial  of  Shelton  v,  WesUrveU^  in 
which  he  swore  to  the  absenoa  of  one  Wallenbeck,  whose  tes- 
timony, he  swore,  he  had  been  advised  by  counsel,  was  mate- 
rial to  LIm  (Dunlap),  was  read  in  evidence  to  prove  Duulap's 
knowledge  of  the  pending  of  iie  action. 

It  also  appeared,  from  the  testimony  of  Dunlap,  who  was 
examined  as  a  witness,  that  he  was  present  at  the  trial  of  both 
the  actions,  in  which  the  judgments  against  the  plaintiff  were 
obtained. 

The  counsel  for  the  defendant  objected  in  due  time  to  the 
admissibility  of  the  judgment  records  and  executions,  above 
mentioned,  as  evidence  against  the  defendant,  upon  the  groand 
that  it  had  not  been  proved,  that  the  defendant  had  any  notice 
of  the  commencement  or  pendency  of  the  actions  in  which  the 
judgments  were  obtained,  and  had  therefore  no  opportunity  of 
defending  the  same.  The  objection  was  overruled  by  the  courts 
and  the  counsel  exceptAl. 
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^  When  the  plaintiff  rested,  the  counsel  for  the  defendant 

'*  moved)  npon  the  same  ground^  that  the  complaint  should  be 

^  dismissed*    The  conrt  denied  the  motton,  and  the  counsel  ex** 

p  cepted.    Other  exceptions  taken  on  the  trial  are  omitted,  as 

^  they  were  not  insisted  on  at  general  term. 

*  When  the  testimony  on  both  sides  was  closed,  the  judge 
^  stopped  the  counsel  from  addressing  the  jury,  stating  that  in 
^  his  opinion  there  was  no  question  of  fact  necessary  or  proper 
^  to  be  submitted  to  their  determination,  and  that  he  should  in- 
>  struct  them  that  upon  the  evidence  given  the  plaintiff  was 

entitled  to  their  verdict  for  the  full  sum  demanded  by  the  com- 
plaint   The  verdict  would^  however,  be  subject  to  the  opinion 
0  of  the  court  at  general  term,  upon  the  questions  of  law  that  had 

*  been  raised  by  the  defendant's  counseL 

^  The  defendant's  counsel  excepted  to  the  refiisal  of  the  court 

to  permit  him  to  address  tba  jury  upon  the  facts. 
5^  The  jury,  under  the  direction  given  to  them,  found  a  verdict 

i  -    for  the  plaintiff  for  $2,635^^,  besides  costs,  subject  to  th^  opi* 

t  nion  of  the  court  at  general  term. 

^  A.  J.  WUtard^  for  the  defendant,  now  moved  to  set  aside  the 

(  verdict,  and  for  a  new  trial,  and  rested  his  argument  upon  the 

\  £>llowing  points  and  authorities* 

L  The  plaintiff  wholly  failed  to  establish  a  breach  of  the 
deputy's  bond,  and  therefore  the  court  erred  in  refusing  to  dis« 
miss  his  complaint.  1.  The  only  proof  offered  to  establish  a 
breach,  were  the  judgment  records  in  the  respective  suits  of 
Thompson  A  Shelton  against  Westervelt)  these  records  do  not 
conclude  the  present  defendant,  and  are  not  even  pritnd  facie 
evidence  of  a  breach,  the  defendant  having  had  no  notice  of 
their  pendency,  or  opportunity  to  defend.  {Blaadale  v.  Bab^ 
cock^  1  J.  K  616 ;  JSi^pp  v.  JSrigham^  6  ib.  158,  7  lb.  167 ; 
Tnustees  J^&alntrgh  v.  Galatin^  4  Oow.  840 ;  BarUett  v.  Oamp- 
belly  1  "Wen.  60 ;  Biley  v.  Seymour^  1  ib.  148  5  Mall  v.  lAdher^ 
18  ib.  491 }  Pedi  v.  Acker^  20  ib.  605 }  OoJOey  v.  AspimOaU^ 
4  Ooms.  613;  O^o&rseers  v.  Mumfardj  2  Band.  Va.  818}  Ben* 
der  V.  J^romburger^  4  Ball.  486 ;  HcKellar  v.  Pawdlj  4  Hawks 
(N.  C),  84;  BeaU  v.  Beck,  8  Harris  &  ICeHeary,  248.)    2. 
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!rhe  pl&iiitiff  not  onlj  &iled  to  proTe  notice  to  thd  defendftnt 
of  the  pendency  of  these  snifs,  bat  failed  to  establish  even  no» 
tice  to  the  deputy,  Dunlap.  {a.)  The  proof  of  notice  must  be 
by  CTidence  extrinsic  the  record,  and  it  is  not  competent  to  re- 
fer to  statements  in  the  record  to  establish  such  fact,  (h.)  The 
only  extrinsie  pi^f  to  this  point  is  the  affidarit  of  merits  in 
the  Shelton  suit^  and  it  was  for  the  jniy,  and  not  for  the  court 
to  say  that  this  establishes  the  fadt  of  an  opportonily  on  thtf 
part  of  Bnnlap  to  defends 

n.  The  court  erred  in  admitting  the  records  in  eridenca 

IL  If  the  question  ofnoticetoDunlap  is  to  be  regarded  as  mate* 
rial,  in  reference  to  the  defendant,  the  court  erired  in  refusing  to 
allow  the  defendant  to  go  to  the  jury  on  the  question  of  notice^ 

IV.  Defendant  yra^  not  liable  for  costs  paid  by  plaintiff^  at  all 
events  not  foi*  cotmsel  fees.    (Franklin  y.  JSiM,  2  Hill^  671.) 

The  learned  counsel)  in  the  coarse  of  his  argument,  proposed 
to  show  that  it  appeared  upon  the  face  of  tihe  vecord ^  in  the 
ease  of  SAeUon  r.  WeeterveU,  that  Dunlap,  in  selling  the  pro* 
perty  corered  by  Shelton's  mortgage,  had  not  been  goiltj  of 
any  breach  of  the  condition  of  his  bond,  i.  a.  that  the  sale  was 
justifiable  and  lawfhL  But  the  court  stopped  him,  saying  that 
the  question  of  the  legality  of  the  sale  must  be  considered  as 
finally  decided  by  the  judgment  which  they  had  pronounced 
in  SheUon  y«  WeiterveU  (ride  1  Duer  109). 

A.  J.  Vand&rpodj  contra,  insisted  that  the  plaintiff  was  ea' 
titled  to  judgment  upon  the  verdict 

L  The  motion  for  a  nonsuit  was  properly  detiied^  It  was 
tiot  necessary  for  die  plaintiff,  Westervelt,.  to  give  notioe  to 
the  sureties  of  the  deputy  of  the  actions  brou^t  against 
him  by  Bussell  atid  by  Sheltoni  The  bond  did  not  stipulate 
for  notice  as  a  condition  of  his  liability^  but  was  a  general 
bond  to  ^^ndemnify  and  save  handlclssj"  1.  Hurlstone  declares 
the  role  to  be  '^  where  the  obligor  of  an  indemnit}r  bond 
undertakes  generally  to  save  harmless  from  the  consequences 
of  a  partlc!^  dctj  the  bond  is  forfeited  upon  the  obligee 
being  damnified ;  and  it  is  not  zieoessitry  that  notice  should 
be  given  to  the  obligof^  whether  the  indemnity  be  against  the 
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ftcts  of  the  obligee  of  a  thlM  pefson."  (HurlBtone  on  Bonds,  9 
Law  lib.  (old  series)  93 ;  OuOer  v.  Sauihenij  1  Saund.  R  117 ; 
£er  V.  ItUcJuU,  2  Ohitt.  K.  487 ',  Oomyn  Dig.  «  Condition"  T.) 
8.  The  omission  to  give  notice  does  not  go  to  the  right  of  ac- 
tion ;  the  judgment  in  sitch  case  is  at  least  prvnUt  facie  evi- 
dence against  the  Bm*ety.  But  where  notice  is  given,  if  the 
snretj  refuses  to  defend,  the  judgment  becomes  conclusive  evi- 
dence, and  estops  the  surety  from  denying  ttutt  the  defendant 
in  the  first  action  was  not  bound  to  pay  the  money.  {Duffidd 
V.  Soott,  3  T.  R.  374  *  Aberdem  ▼.  Blachnwr,  6  Hill,  324 ; 
Smith  V.  Oam^ton  and  others^  3  B.  &  Ad.  106 ;  Andrus  r. 
JBeaisy  9  Cow.  693 ;  C%  qf  loibeU  V.  Parker,  10  Mete.  314, 
815 ;  the  same  effect  has  been  given  to  a  verdict  where  no 
judgment  had  been  perfected ;  JLee  v.  Olarky  1  Hill,  66 ;  JS^cUe 
qf  Ohio  V.  GdUricky  3  Hammond,  487.) 

n.  The  plaintiflEi  upon  the  evidence.  Was  entitled  to  recover 
the  amount  paid  by  him  upon  the  judgments  recovered  against 
him,  and  his  costs  in  the  defence  of  those  suits.  He  proved 
every  allegation  In  his  complaint,  and  the  answer  did  not  avoid 
them  by  new  matter.  1.  An  undertaking  to  indemnify  against 
a  certain  engagement,  or  a  general  guarantee,  will  extend  to 
any  expense  which  falls  upon  the  obligee  by  reason  of  that  en- 
gagement (Hurlstone  on  Bonds,  08 ;  Sparks  v.  IfovftmddUj 
8  East  593 ;  SnMh  v.  Ocmpton^  3  B.  &  Ad. ;  23  Eng.  Com. 
Law  R  407.) 

ni.  There  was  no  conflict  in  the  evidence,  and  no  question 
of  &ot  for  the  jury. 

Br  tHB  (joxmt.  Boswofira,  J.-^The  affidavit,  made  by  Dun- 
lap,  to  procure  a  postponement  of  the  trial  of  Shelton  against 
Westervelt,  was  read  in  evidence  without  objection.  That 
shows  very  clearly  that  Dunlap  himself  not  only  had  actual 
notice  of  the  pendency  of  that  suit,  but  undertook  the  defence 
of  it,  so  far  as  to  endeavor  to  procure  the  testimony  of  wit- 
nesses deemed  material,  and  that  its  defence  was  regarded  by 
him  as  a  defence  made  by  himself.  It  also  appears,  by  his  own 
testimony,  that  he  was  present  at  the  trial  otEusMU  v.  Wester* 
veUj  and  that  he  therefore  had  notice  of  that  suit,  and,  presmnp* 
tively,  an  opportunity  to  defend  it 
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Oonsidaiiig  the  ifelatlon  he  occupied  towards  tiie  sheriff,  the 
fact  of  his  haying  the  exelnsive  coutt'ol  of  the  exeeutioiiS)  and 
the  fnlthet  fact^  that,  during  the  pendencj  of  the  siiit  brought 
by  Bhelton,  he  made  the  affidavit,  and  deposed  to  the  matten 
stated  in  it,  to  procnre  a  postponement  of  that  trial }  and  the 
farther  fact,  that  both  suits  were  commenced  in  the  same  month, 
and  defended  by  the  same  attorneys,  I  think  are  eridence  sufii' 
cient,  uncontifoterted,  to  justify  a  jury  in  finding  that  Dunlap 
had  notice  of  the  pendency  of  both  suits,  and  an  opportonily  to 
defend.  It  was  not  objected,  however,  that  sufficient  notice  of  the 
pendency  of  these  suits  had  not  been  given  to  Ddnlap)  bat  that 
no  notice  had  been  given  to  the  defendant,  his  surety*  If  the 
view  expressed)  that  there  is  sufficient  proof  of  notice  of  them 
to  Dunlap^  be  correct^  then  the  judgments  recovered  against 
Westervelt  were  not  only  prirnA  /(UAe^  but  were  conclusive 
evidence  of  Dunlap's  liabihty  to  Westervelt,  co^extensive  with 
that  of  Westertelt  to  those  plaintifib^  according  to  the  fornix 
force,  and  effect  of  such  recoveries. 

If  they  would  conclilde  Dunlap  in  an  action  against  him,  on 
this  bond,  the  question  reihains  whether  they  are  any  evidence 
of  the  liability  of  Bartlett  Smith  in  this  action  t  The  question. 
In  this  case,  is  not  whether  they  are  concluslre  evidence  against 
the  surety,  but  whether  they  are  jt^md  fade  evidence  l^-^after 
first  proving  that  these  executions  were  in  the  hands  and  under 
the  control  of  Dunlapi 

In  Sa/rUeU  v.  C<mj[X>eU  (1  Wend.  60),  Campbell  signed  as 
surety  for  Jeffords  an  indemnity  to  the  plaintiff  as  constable,  to  in* 
duce  him  to  levy  on,  and  sell^  on  an  execution  in  &vor  of  Jeffords, 
certain  personal  property.  He  did  levy  on  and  sell  it.  He  was 
sued  by  A.  Shaw^  who  claimed  the  property  as  his.  The  plaintiff 
gave  notice  of  the  commencement  of  that  suit  to  Jeffords,  bat  not 
to  Campbell,  and  allowed  judgment  to  pass  by  default  Bartlett, 
in  the  suit  against  Campbell,  was  nonsuited  because  no  notice  of 
the  suit  had  been  given  to  Ihe  latter.  The  Supreme  Court  re- 
Versed  the  judgment  solely  on  the  ground  that  that  decision  was 
^ffroneous)  and  that  notice  to  the  principal  was  sufficient  to  make 
the  judgment  against  *the  plaintiff  primAftUM  evidence  of  die 
liability  of  the  sui*ety  in  an  action  against  him. 

"Where  a  want  of  good  faith,  Industry,  and  sound  discretion 
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I  in  the  dtfcmoe  of  the  suit  Is  not  jireteiided)  notiee  to  the  surety) 

B  in  a  esse  like  this^  is  praotioally  an  idle  ceremony.     The  surety 

cannot  be  presumed  to  be  cognizant  of  any  facts  connected 
with  the  deflinoe.  When  his  principal^  the  deputy^  has  had 
notice  of  the  suit,  has  actually  assumed  its  defenccj  and  it  has 

t  been  fully  tried  on  its  meritsi  With  the  aid  of  all  the  information 

I  relatire  to  the  merits  possessed  by  the  party  whose  conduct  is 

the  subject  of  controrersy^  it  cannot  be  presumed  that  another 

I  trial,  when  defended  by  the  surety  instead  of  the  deputy^  could  be 

I  attended  with  any  different  rssult 

i  TtnlesB  some  prindple  or  rl^t  is  clearly  tiolated,  by  an  ad' 

herenoe  to  the  decision  in  SarUeU  y«  OampbM^  it  Would  seem 
to  be  the  duty  of  the  court  to  follow  it  It  was  decided  some 
twenty-fiye  yean  ago^  and  does  not  appear  to  have  been  since 
questioned  by  the  court  that  made  it< 

The  questions  at  issue,  and  to  be  determined  in  this  action^ 
are  these:  Had  Dmilap  so  negligently  performed  his  duties  in 
respect  to  these  two  executions  that  Westervelt  had  been  dam' 
nified  thereby,  and,  if  so,  to  what  amount  t  The  evidence  pro^ 
dnced  established  the  fads^  that  as  between  Westervelt  and  the 
plainti£b  in  those  two  executions,  it  had  been  incontrovertibly 
determined)  that  WesterVelt  should  pay  the  amount  of  those 
two  judgments)  by  reason  of  a  neglect  or  improper  performance 
of  official  duty)  with  respect  to  them.  The  evidence  given  was 
also  conclusive  against  Dunlap  that  the  fault  was  his  own,  and 
of  his  liability  to  pay  to  Westervelt  the  same  amount  The 
liability  of  Donlap  to  Westervelt,  as  between  themselves,  the 
defendants  could  not  controvert )  no  fraud)  or  want  of  good 
faidi  in  conducting  the  defence  being  aVerred«  (Candee  Vi 
Lord^  S  Ooms.  275<)  Dunlap  being  personally  concluded  as  to 
his  own  liability^  doeij  not  the  evidence  which  establishes  it)  at 
lesAiprimifaoie  prove  that  of  the  defendant! 

Does  not  evidence,  which  is  conclusive  against  Dunlap  of  his 
breach  of  the  bond,  at  \eii&iprinv&f<kiie^  prove  his  breach  of  it, 
as  agahist  the  surety!  The  reasoning  of  the  court  in  Drum- 
mond  v»  Freaton  (13  Wheat  615),  directiy  supports  this  propo* 
sition,  and  affirms  the  principle,  that  evidence  which  is  compc 
tent  to  show  the  default  and  which  establishes  the  liability  of 
the  principal)  at  least  primd  /aoie^  establishes  the  liability 
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of  a  soretf,  who  has  tmdertaken  that  the  aofB  or  omiasioiiB  of 
his  prindpal  shall  not  damnify  the  plaintiffi  In  Drvfmmumd  t« 
Preeton^  the  court  oonsidered  the  caae  of  Seal  Vi  Beekj  reported 
In  8  Harris  and  M^Henrj^  34d,  and  disapproved  of  it,  if  it  was 
to  be  regarded  that  such  a  record  was  not  primd  fade  eridenos 
against  a  surety,  but  agreed  that  it  was  properly  decided,  if  the 
record  was  offered  as  conclusire  against  the  surety. 

In  Zee  r.  OUwk  (1  Hill,  56),  the  condition  of  the  bond  wasf 
that  Parmenter  (for  whom  Glark  signed  as  surety)  ^^  should  pay 
or  save  the  plaintiff  harmless/'  A  rerdicti  in  a  suit  against 
Parmenter,  of  which  Olark,  the  surety,  had  no  notice,  was  held 
primd  faoie  evidence  of  the  amount  of  the  surety's  liability. 
DuffiM  V.  8oaU  (3  T.  R  874)  was  dted  as  an  authority  eon* 
elusive  Upon  the  case,  and  sound  in  its  principles* 

The  bond  ib  suit  is  conditioned,  among  other  things,  to  indem* 
tiify  Westervelt  against  **  all  damages,  costs,  and  charges  whatso* 
ever,  hereafter  to  be  imposed,  or  demandable  of  or  against 
him." 

Certain  damages,  costs^  and  charges  are  proved  by  evidence 
Conclusive,  as  against  Dunlap,  to  have  been  imposed  upon,  and 
to  be  demandable  of  him,  by  reason  of  defaults  of  Dnnlap, 
against  which  the  defendant  undertook  to  indemnify  hinu  This 
bond  is  conditioned  against  some  of  the  same  matters  as  that  in 
DuffiM  V.  SccUy  viz4  against  ^'  all  costs,  charges,  and  expenses 
whatsoever,  which  the  plaintiff,  at  any  time  thereafter,  should 
pay,  sustahi)  or  be  put  unto,"  Ac«    (8  T.  R  874.) 

llie  terms  of  the  bond  in  suit  imply,  ,that  the  obUgors 
anticipated  suits  would  be  brought  to  charge  the  sheriff  for 
alleged  defkults  of  the  deputy,  Dunlap)  and  by  it  the  obligors 
agreed  to  indemnify  the  plaintiff  against  all  ^Mssues  and 
demands  '^  prosecuted^  and  against  "  all  fines,  demands,  costs, 
and  charges  "  imposed  or  demandable  of  him  by  reason  of  such 
defaults 

When  suits  are  proved  to  have  been  brought  against  the 
sheriff,  which  resulted  in  imposing  demands,  costs,  and  charges 
Upon  him,  which  he  has  been  compelled  to  pay,  and  such  fur- 
ther evidence  is  given,  competent  as  between  tliese  parties,  as 
establishes  conclusively  the  personal  liability  of  Dunlap,  as 
between  him  and  the  plaintifi!^  it  seems  to  me  that;  as  a  matter 
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^  of  common  861106^  it  shuy  establiBhes^  primA  fiUAe^  bb  ftg&insl 

'  his  suretj,  the  fact  of  0ach  liability,  and  that  such  damages^ 

^  co0tB,  and  tiiafges  were  so  itapoMd  hy  iwaon  of  Dnnlap^tf 

^  defanlt 

'  In  FMtikUn  V.  H%Mt  (3  Hfll,  071),  Which  was  an  M&on 

^  against  the  deputy,  Andenson^  and  his  sm^es,  to  reccrrei'  a  bill 

of  costs,  to  which  the  sheriff  had  been  subjeeted  insttccaMfiilly 
K  defending  a  suit  brought  to  recoTer  a  pendty  by  reason  of 

i  alleged  violation  of  official  duty  by  the  deputy^  the  pleader 

^  tnerely  alleged  notice  to  the  depnty,  and  averred  no  notice  to 

f  the  sureties  of  such  action^    Although  the  case  prctoests  no 

1  questiod  decimve  of  any  point  named  in  the  case^  the  pleadings 

e  indicate  all  tinderstanding  of  the  profession,  that  notice  to  the 

deputy,  without  notice  to  his  sureties,  was  sufficient  to  make  the 
t  i^ord  of  recovery  agKinst  the  sheriff^  in  stich  a  ealse,  evidence 

r  against  the  deptity^s  surety. 

In  teusis  V.  Knox  (2  Bibb.  45S)^  in  an  action  on  the  surety-* 

bond  of  the  deputy,  the  cottft  below  held  the  record  of  a  reco- 

f  very  agtdnst  the  sheriff  for  not  returning  an  ezecutionj  evidence 

I  of  the  deputy^s  liability.  Without  proof  of  the  fikrt  that  the  exe- 

;  ention  had  been  iii  his  hafids.    The  court  i^bove  revemed  the 

judgment  on  the  declared  ground  that  the  recoid  was  not  evi<' 

deuce.  Unless  accompanied  with  proof  that  the  execution  had 

1  been  placed  in  the  charge  of  the  deputy <    It  does  not  appear 

from  the  report  of  the  case,  that  notice  of  the  suit  was  given  to 

the  deputy.    The  decision  implies  that  the  court  was  of  the 

opinion  that  the  record  of  the  recovery  against  the  sheriff,  with 

proof  that  the  deputy  hdd  charge  of  the  executions^  vfvAprimA 

facie  evidence  of  the  ikbility  of  the  deputy  and  his  sureties  in 

an  action  against  them  by  the  sheriff.    (Tide  Atkins  v.  Bailj/ 

etal.j9  Tager,  111.) 

In  this  case  that  evidence  wfls  giten,  and  in  addition  to  it^ 
it  was  proved  thftt  the  deputy  had  notice  of  the  pendency  of 
both  actions  tlgainst  the  sheriff,  actually  participated  in  the 
defence  of  one  of  them,  and  the  inference  is  not  an  unreasonable 
one,  that  he  took  part  in  the  defence  of  the  other. 

The  theory  of  the  rule,  that  notice  to  the  sureties  of  an 
action  brought  against  their  principal,  and  the  tender  of  an 
opportunity  to  defend,  make  the  recovery  against  the  principal 
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eonclnsiye  agAinst  the  latter  ia^  that  thef  operate  to  main  tin 
judgment)  in  legal  effect,  a  judgment  against  themaelTQ. 
Whatever  la  condusiTe  evidence  against  the  deputy  is,  atkaiti 
primA  facie  evidence  against  his  sureties 

Tyler  v«  Vlmer  (13  Mass.  164)  was  an  action  against  the 
sheriff  for  the  default  of  Minott,  his  deputj,  in  not  satisfjiog 
an  execution  out  of  goods  which  the  latter  had  attaclied  at  flifi 
suit  of  the  plaintiff.  The  evidence  that  Minott  had  received 
the  execution  in  time  to  make  it  his  duty  to  levy  it,  consisted 
of  letten  from  him  to  the  plaintiff's  attorney^  To  ^e  admii- 
sion  of  this  evidence  the  defendant  excepted.  The  conit  held 
the  letteHB  to  be  properly  admitted,  and  said  that  **  the  actioB) 
although  in  form  against  the  sheriff,  is  substantially  against  tb6 
deputy,  who  is  immediately  answerable  over  to  the  sheriff  upon 
his  bond,  and  against  whom  the  verdict  may  be  used  as  evidence 
to  establish  the  claim  of  the  sheriff  against  him.'^ 

^^  We  are  also  well  satisfied  that  the  practice  has  uniformly 
been  to  prove  the  necessary  facts  by  the  confeaaian,  oral  or 
written,  of  the  deputy  in  actions  against  the  sheriff.''  (2  FhiL 
Ev.,  7th  edition,  379-380  \  Matt  et  al.  v.  JSEtp,  10  J.  K.  473-) 

C%  of  LomU  V.  Parker  et  al.  (10  Metcalf,  809)  was  an  ac- 
tion brought  in  behalf  of  one  Bean  against  Parker,  a  constable^ 
and  his  sureties^  to  recoter  the  amount  of  a  judgment  pre- 
viously obtained  by  Bean  against  Farker^  for  the  v^ue  of  pro- 
perty  taken  by  the  latter  colore  officiu  Parker^s  sureties  had 
no  notice  of  the  pendency  of  that  action^  and  the  question  wasj 
whether  the  judgment  against  Parker  was  evidence  against  the 
sureties  of  a  breach  of  duty  by  Parker. 

The  court  said :  <<  But  it  is  objected  that  this  Judgment  was 
not  admissible^  because  the  sureties  were  not  notified,  and 
therefore  it  Was  res  inter  alioe/  But  we  think  this  objectiott 
cannot  be  supported  under  the  circumstances  of  this  case. 
When  one  is  responsible,  by  force  of  law  or  by  contract,  for 
the  faithful  performance  of  the  duty  of  another,  a  judgment 
against  that  other  for  a  failure  in  the  performance  of  such  duty, 
if  not  collusive,  isprimi  facte  evidence  in  a  suit  against  the 
party  so  responsible  for  that  other.  If  it  can  be  made  to  ap- 
pear that  such  judgment  was  obtained  by  fraud  or  collusion,  it 
wiD  be  wholly  set  aside.    But  otherwise  it  is  primd  facie  evi- 
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|a:        dence,  to  Btand  until  impeached  or  controlled,  in  whole  or  In 
pt.        part,  by  countervailing  proofr," 

I  j|r  In  the  oaae  last  dted,  the  constable  was  concluded  by  a  reco- 

very against  himself    Of  the  suit  in  which  it  was  had,  hia 
iQi;     '  sureties  had  no  notice. 

J  2].  In  the  case  before  us,  evidence  of  the  deputy's  defkult  which 

iJ0  eonduded  him,  was  given.  In  either  case  such  evidence  was 
^*2  competent  proof  of  bjs  delSiult  in  an  action  against  the  sur^ 
ties,  fuxiprimd/cKde  established  it  as  against  them. 
In  Train  v.  Gould  (5  Pick,  380)  the  defendant  agreed  with 
1^,  the  plaintiff,  that  one  Ashley,  who  had  given  the  plaintiff  an 
indemnity  bond  against  the  consequences  on  levying  on  pro* 
perty  pointed  out  by  Ashley,  **  should  Indemnify  (him)  in  the 
premises  according  to  the  terms  of  his  engagement  to  (the 
plaintiff),"  The  plaintiff  was  sued  by  one  Touro  for  taking  the 
property,  and  the  latter  recovered,  Gould  had  no  notice  of  the 
pendency  of  Touro's  suit  against  the  plaintiff,  but  there  was 
evidence  tending  to  show  that  Ashley  had  notice  of  it  The 
^  evidence  was  not  very  explicit,  and  there  was  some  reason  to 

\,  doubt  whether  Ashley  had  such  notice  as  gave  him  an  oppor* 

^^  tnnity  to  defend  it.    The  judgment  recovered  by  Touro  against 

'*  the  plaintiff  was  put  in  evidence  against  the  objection  of  the 

^*  defendant 

^  The  court  charged  the  juiy  that  ^'  if  they  were  satisfied  that 

^  Ashley  had  seasonable  notice  to  prepare  for  the  defence  of  that 

^  suit,  tiiey  must  consider  it  conclusive ;  but  if  they  were  not  so 

^  satisfied,  they  must  consider  it  as  ovij  jmmd  fade  evidence, 

f  and  must  determine  upon  all  the  evidence  whether  Touro 

ought  to  have  recovered  in  that  suit,  and  if  so,  how  much." 
^  The  jury  found  for  the  plaintiff.    The  defendant  moved  for  a 

^  new  trial,  upon  exceptions  taken  to  the  decision  of  the  court, 

^  and  on  a  case  on  the  further  ground  that  the  verdict  was 

'  against  evidence, 

^  The  court  held  the  instructions  given  to  the  jury  to  be  clear* 

ly  correct,  and  stated  that,  from  the  amount  of  the  damages 
found,  it  must  be  presumed  the  jury  considered  the  judgment 
conclusive. 

It  will  be  noticed  that  Train  v.  Ootdd  was  against  the 
anrety  only,  Aid  that  his  liability  arose  upon  an  instrument 
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0epar«te  from  that  signed  hj  Ashley,  his  principal,  and  of  a 
subsequent  date.  In  that  respect,  it  was  a  weaker  casa  for  tlie 
application  of  the  rule  which  the  court  held  to  be  coutsnoUIng, 
than  that  of  BaaiUtt  v.  Ccmpbdl  (1  Wend.  60). 

In  this  case  it  is  not  necessary  to  go  as  far  as  the  oonrt  went 
in  Tram  v,  Gotdd^  to  hold  that  the  plaintiff  is  entitled  to  a 
judgment  on  the  verdict  It  is  only  necessary  to  bold,  tiuit 
as  the  evidence  given  was  competent,  and  concluded  Dunlap  on 
the  questions  of  his  default,  liability,  and  the  extent  of  it^  it 
primd  /aoie  established  them  against  Bartlett  Smith,  who,  by 
his  contract,  undertook  that  Dunlap  should  not  be  guilty  of  any 
default,  and  tluit  the  phiintiff  should  not  be  damnified  by  iU 

This  bond  seems  to  be  more  than  a  contract  of  indemnity 
against  danjages  to  result  from  liabilities  to  which  the  sheriff 
may  be  subjected  by  reason  of  the  deputy's  default.  Ite  condi- 
tion is  totally  unlike  that  of  the  bond  in  OiHert  y,  Winans  (1 
Comst.  650),  The  condition  of  that  was  that  the  ^^  sheriff  should 
pot  sustain  any  damage  or  molestation  whatever  by  reason  of 
any  act  from  tim  date  done,  or  any  liability  incurred  by  and 
through  said  deputy/'  The  latter  case  was  held  not  to  be  on 
indemnity  against  a  liability  or  charge,  but  agl^nst  actual 
damages  resulting  from  a  liability  or  charge. 

In  this  case  the  defendant  contracts  to  indemnify  the  plaintiff 
«  against  all  issues,  fines,  demands,  damages,  costs,  and  charges 
whatsoever,  hereafter  to  be  produced,  imposed,  prosecuted, 
demanded  or  demandable,  of  or  against  the  said  John  J.  Y. 
Westervelt,  as  sheriff  as  aforesaid." 

It  is  an  indemnity  against  ^^  damages  imposed ;"  <'  costs  and 
charges  imposed;"  and  '^damages,  poets,  and  chaiges  demand- 
able"  of  h]jn.  If  it  is  an  undertaking  that  no  damages  should 
be  demandable  of  him,  and  no  costs  and  charges  imposed  upon 
him  by  reason  of  Dunlap's  default,  then  it  was  an  indemnity 
against  a  legal  liability,  and  the  recovery  of  the  judgments 
against  Westervelt,  for  the  default  of  Dunlap,  was  itself  a  breach 
of  the  bond,  and  entitled  the  plaintiff  to  i^ecoven 

The  terms  of  the  condition  would  seem  to  be  as  comprehen- 
sive as  the  terms  of  the  contract  of  indemnity  in  Chase  v.  JSkir 
ffum  (8  Wend.  452),  and  Wtmoick  v.  Bicharchon  (10  Mees.  A 
Welsby,  284).    These  were  held  to  be  indemifties  against  a 
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legal  liability,  and  those  cases  are  cited  with  approbatioa  in 
Gfilbertr,  Wmana. 

In  Waryn(^  y.  Biehardson^  it  was  an  indemnity  against 
<^  claims  made ;"  in  this  case,  it  is  against  ^^  damages,  costs,  and 
charges  imposed,"  or  ^<  demandable," 

In  this  case,  the  plaintiff  was  to  be  saved  from  damages, 
costs,  and  charges  imposed  upon,  or  demandable  of  him.  That 
was  the  act  to  be  done,  Its  non-performance  was  a  breach  of 
the  bond,  and  the  legal  liability  of  the  sheriff,  or,  in  other  words, 
the  amonnt  of  the  damages,  costs,  and  charges  imposed  upon 
and  demandable  of  him,  is  the  measure  of  damages.  Damages, 
costs,  and  charges  haye  been  incontroyertibly  imposed,  and  are 
incontrovertibly  demandable  to  the  amount  of  the  judgments 
recovered,  in  "  issues  prosecuted ''  against  the  present  plaintiff. 

Many  of  the  cases  ^Jreadj  cited  are  full  to  the  point,  that  the 
sheriff  is  equally  entitled  to  recover  the  necessary  costs  of  a 
defence,  made  in  good  faith,  as  the  costs  awarded  against  him, 
aud  forming  part  of  the  judgments. 

Under  all  the  circumstances  of  this  case,  we  think  the  sheriff 
is  entitled  to  a  judgment  on  the  verdict. 


SxB  and  another  v,  Pabtsid&b, 

Hie  plttbdiA  by  tiieir  eomplaiiifc  demanded  Judgment  as  foUowe :  1.  For  a  certain 
•am  alleged  to  be  tlia  balance  due  to  tbem  upon  %  bmlding  oontraet  between 
them  and  the  defends&t  2.  For  ^notber  pmn  foft  extra  work  and  matariala, 
8.  For  another  earn  at  damagec  foetained  by  them  by  reason  of  having  been 
hindered  and  delayed  by  the  defendant  in  the  con^pletion  of  this  work.  And 
laetly :  That  a  eerCaan  award,  made  by  an  arbitrator  mntually  choeen,  in 
~  relation  to  certnin  dicpntee  growing  ont  of  the  contract^  should  be  fct  aside  aa 
obtained  by  firand  or  nndne  inflnanosk 

JSM,  that  as  equitable  and  legal  relief  may  now  be  songht  in  the  same  action, 
and  all  the  causes  of  action  set  forth  in  the  complaint  grew  out  of  the  same 
tranaaetion,  they  were.properly  united. 

JM(  that  as  the  action  was  not  for  the  reeorery  of  money  only,  it  was  pv^peily 
heard  at  special  tenn  withoat  a  juiy/and  that  the  eourt^  although  defying 
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tha  eqniUbla  relief  demaoded,  bful  power  to  gnmt  any  otlkor  relief  < 
with  the  eeee  made  by  the  eompUint  and  embraced  within  the  iwnea 
ffiH  therefore,  that  although  the  oourt  at  epeoial  term  held  the  award  to  bi 
binding  on  the  partiei^  it«  judgment  in  favor  of  the  plalntiA  upon  (he  otb« 
caneee  of  aotion  set  forth  in  the  eomplainl^  wai  valid- 
Judgment  aflimed,  with  eoete. 

(Be6>re  Oaxlkt,  Ch.  J.,  and  BhaoR,  J,) 
Ifovember  9  (  Beeember  10^  1853. 

Appeai^  by  defendant  from  a  judgment  at  gpedal  term,  in 
favor  of  the  plaintiff,  for  $1,228.10,  with  costs. 

The  aotion  was  tried  before  Bosworth,  J.,  at  a  special  term, 
on  the  28tli  May,  1858. 

The  nature  of  the  controversj,  the  questions  raised  vA 
decided,  and  the  exceptions  taken,  sufficiently  appear  in  the 
statement  of  fkcts  found,  and  in  the  opinion  ddivered  by  him. 

The  judgment  of  the  court,  at  special  term,  embradng  the 
facts  as  found,  is  as  follows ; 

On  the  6th  February,  the  plaintiflb,  of  the  one  part,  who  wera 
carpenters  and  partners  under  the  partnership  name  of  See  & 
Brown,  entered  into  a  written  contract  with  the  defendsnt,  of 
the  other  part,  which  was  duly  executed  by  all  of  the  said 
parties,  which  contract  was  of  the  tenor  and  cdBPect  that  is  alleg* 
ad  in  the  complaint  to  have  been,  and  a  true  copy  thereof  is 
annexed  to  the  answer  of  the  defendant  in  this  action. 

That  the  plaintiffii  ftilly  executed  the  contract  on  their  port, 
and  obtained  a  certiflcate  flK>m  the  said  architect,  in  the  form 
and  to  the  effect  provided  in  and  by  the  said  contract,  and 
furnished  satisfiiotory  evidence  to  the  defendant  that  all  the 
materials  fhmished  and  work  done  had  been  paid  for  by  the 
plainti£b»  During  the  progress  of  the  said  bnildinga  the  di^nd- 
ant  requested,  and  the  plaintiflb,  in  pursuance  of  such  request^ 
made  various  alterations,  deviations,  additions,  and  omiaiioDs 
from  the  contract 

That  on  the  completion  of  the  said  buildings  the  sum  of 
$1,850  of  the  said  contract  price  was  in  arrear  and  unpaid  bj 
the  defendant  to  the  plaintifb,  and  that  no  part  of  the  same  has 
been  since  paid  by  the  defendant 

That  a  dispute  arose  between  the  parties  respecting  the  ime 
value  of  said  extra  work,  and  also  of  the  works  omitted. 

That  thereupon  the  parties  entered  into  a  written  agreement, 
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signed  bj  them,  and  dated  November  8, 1852,  bj  which  they 
agreed  to  abide  the  decision  of  John  Millington,  architect,  as  to 
the  deductions  to  be  made,  or  extras  to  be  added,  in  settlement 
of  the  said  contract. 

The  architect,  nnder  the  said  agreement,  entered  upon  an  ex- 
amination and  consideration  of  the  matteis  so  submitted,  and 
on  the  10th  of  November,  1853,  made  his  decision  in  writing, 
and  delivered  it  to  the  parties,  by  which  he  decided  that  there 
should  be  deducted  from  the  contract  price  and  allowed  to  the 
defendant  by  reason  of  work  omitted  and  called  for  by  the 
contract,  the  sum  of  $1,428.  That  there  should  be  credited  and 
allowed  to  the  plaintifb  for  extra  work  done  by  them,  not 
called  for  by  the  contract,  the  sum  of  $712.  That  after  credit- 
ing the  defendant  with  the  said  sum  of  $1,428,  and  charging 
him  with  the  said  sum  of  $712,  there  was  actually  due  and 
owing  from  the  defendant  to  the  plaintifb,  under  the  said  con- 
tract, on  the  10th  of  November,  1852,  the  sum  of  $1,134,  no  part 
of  which  has  been  paid,  which  with  the  interest  thereon  to  the 
date  hereof,  amounts  to  the  sum  of  $1,178.10. 

That  the  said  Millington  did  not  appoint  any  time  and  place 
for  the  parties  to  appear  before  him,  and  be  heard  with  respect 
to  the  matters  so  submitted,  and  neither  of  them  did  appear 
before  or  was  heard  by  or  spoke  to  him  in  respect  thereto. 

That  he  was  personally  acquainted  with  and  knew  of  the 
omissions  and  extra  work  to  which  the  submission  related,  and 
all  the  parties  verbally  agreed  and  declared  to  him,  at  the  time 
of  the  submission,  that  neither  of  them  should  appear  before 
him  or  speak  to  lum  in  relation  thereto  until  after  his  decision 
ahould  be  made  and  published. 

The  decision  has  not  been  acquiesced  in  by  the  plainti£b,  or 
acted  upon  by  them,  since  it  was  made  and  announced. 

That  said  decision  was  made  hand  fide  without  any  misre- 
presentations or  any  representations  whatever  being  made,  or  any 
undue  influence  exercised,  or  attempted  to  be  exercised,  by  the 
defendant  That  the  mason  work  done  in  the  erection  of  said 
buildings  was  done  by  the  defendant  himself,  and  was  so 
unreasonably  delayed  by  him,  that  for  that  cause  alone  the 
plaintiffii  were  not  only  prevented  from  completing  the 
bnildings  within  the  time  specified  in  the  contract,  but  were 
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delayed  several  months  thereafter  in  the  completion  thereof, 
and  subjected  to  damages  resulting  from  the  loss  of  time  of 
themselves  and  their  servants,  and  the  disadvantage  at  which 
thej  labored  while  actoally  working  in  the  erection  of  said 
building,  and  resulting  solely  from  iJie  delay  of  the  defendant 
in  doing  such  mason  work. 

That  the  damages  resulting  to  the  plaintiffi  from  that  cause, 
amount  to  the  sum  of  $50,  which  sum  is  included  in  and  forms 
part  of  the  amount  hereinafter  decided  to  be  recoverable  from 
the  defendant  by  the  plainti&. 

The  plaintiffs  objected  to  the  admission  of  evidence  to  prove 
that  it  was  verbally  agreed  between  the  parties  that  neither  of 
them  sh6uld  appear  bjefore  and  be  heard  by  the  arbitrator,  on 
the  matters  so  submitted,  and  excepted  to  the  decision  of  the 
court  admitting  such  evidence. 

The  defendant  objected  to  any  proof  of  damages  resulting 
from  a  delay  in  doing  the  mason's  work,  on  the  grounds,  first, 
that  the  defendant  had  made  no  agreement  in  relation  thereto ; 
and  secoTid,  that  this  was  an  action  merely  to  set  aside  the  said 
award,  and  if  the  plaintiffs  failed  to  obtain  such  relief,  he  could 
not  have  any  relief  in  this  action  and  the  complaint  must  be 
dismissed.  The  court  overruled  each  objection,  and  the  defen- 
dant excepted  to  such  decision. 

On  the  fiBtcts  so  found  the  court  decide  that  the  said  award 
was  valid. 

That  the  plaintiffs  might  have  any  reUef  in  this  action  con- 
sistent with  the  case  made  by  the  complaint  and  embraced 
within  the  issues. 

That  the  plaintiffs  were  entitled  to  a  judgment  in  this  action 
for  the  sum  of  $1,228.10,  the  aggregate  of  the  said  two  sums 
of  $1,178.10  and  of  $60. 

ISiat  the  plaintif&  must  pay  to  the  defendant  his  costs  of  this 
action,  and  that  a  judgment  be  entered  accordingly. 

In  support  of  this  judgment  the  following  opinion  was  deli- 
vered. 

BoBWOBTH,  J. — The  defendant  insists  that  this  action  is  one 
solely  for  the  purpose  of  setting  aside  an  award,  and  that  failing 
in  obtaining  that  relief,  the  complaint  must  be  dismissed. 
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Li  this  I  think  he  is  clearly  wrong. 

The  complaint  sets  out  the  contract,  performance  of  it  by  lihe 
plaintiffit,  and  that  $1,850  of  the  contract  price  was  in  arrear 
and  unpaid. 

It  alleges  a  breach  of  duty  on  the  part  of  the  defendant, 
resulting  from  his  not  doing  the  mason  work,  so  that  they  conld 
complete  their  contract  by  the  time  it  required  them  to  do,  and 
by  which  they  were  subjected  to  losses,  and  claims  damages  for 
that  cause  to  the  amount  of  $500. 

It  alleges  the  submission  of  some  of  the  matters  in  contro- 
yersy  to  an  arbitrator,  his  award,  and  seeks  to  have  it  declared 
Yoid,  by  reason  of  fraud  and  undue  influence. 

It  also  alleges  the  performance  of  extra  services,  and  the 
furnishing  of  extra  materials,  and  claims  to  recover  for  that 
$1,615.70. 

It  prays  for  judgment  for  $3,965.70,  the  aggregate  of  the 
sums  claimed. 

The  Code  allows  the  plaintifls  to  unite  in  the  same  complaint 
several  causes  of  action,  whether  they  be  such  as  have  been 
heretofore  denominated  legal,  or  equitable,  or  both,  where  they 
all  arise  out  of  the  same  transaction,  or  transactions  connected 
with  the  same  subject  of  action. 

The  causes  here  united  embrace  such  as  were  heretofore 
denominated  legal  and  equitable.  They  are  all  connected  with 
the  same  subject  of  action.  They  all  arise  out  of  the  same 
transaction. 

This  provision  was  designed  to  enable  parties  to  litigate,  and 
have  determined  in  a  single  action,  every  claim  to  relief, 
connected  with  the  same  subject  of  action,  whether  the  relief 
sought  was  legal,  or  equitable,  or  both. 

^e  provision  as  to  the  judgment  that  may  be  entered,  is 
ample  and  broad  enough  to  enable  the  courts  to  execute  this 
design. 

"While  §  276  provides,  that  if  there  be  no  answer,  the  relief 
granted  to  the  plaintiffs,  cannot  exceed  that  demanded  in  his 
complaint,  yet  in  every  other  case,  where  an  answer  has  been 
interposed,  no  matter  what  relief  may  have  been  prayed, 
'*  the  court  may  grant  him  any  relief  consistent  with  ttie  case 
made  by  the  complaint  and  embraced  within  the  issue." 
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It  is  clearly  consistent  with  the  case  made  bj  the  complaint^ 
to  give  the  plaintiffs  a  jadgment  for  such  sum  as  is  due  to  them 
if  the  award  is  held  oondnsiye,  or  such  sum  as  may  be  due,  if 
it  is  avoided  and  annulled. 

The  only  question  about  which  I  have  any  doubt,  relates  to 
the  claim  for  damages  resulting  from  unreasonable  delay  in 
doing  the  mason  work :  the  defendant  has  not  stipulated  in 
respect  to  this  in  the  contract 

Yet  he  did  the  mason  work  himself,  the  plaintifis  were 
unconditionally  bound  to  do  the  carpenter's  work  within  a 
specified  time.  To  accomplish  this,  they  mtist  not  only  provide 
the  materials  but  employ  the  necessary  hands.  It  was  the 
legal  duty  of  the  defendant  to  keep  the  mason's  work  in  such  a 
state  of  forwardness,  as  to  enable  tiie  plaintiflb  to  perform  their 
contract.  For  the  damages  resulting  from  a  clear  breach  of 
this  duty  he  should  be  held  liable. 

There  is  much  reason  to  stippose  the  damages  were  much 
more  than  the  sum  assessed.  But  the  proof^  under  the  ruling 
of  the  court,  was  slight  and  not  specific,  and  in  assessing  them^ 
no  liberal  conjectures  in  behalf  of  the  plaintiff  can  be  in- 
dulged :  they  must  be  content  with  such  as  they  have  clearly 
proved. 

The  plaintifb  having  recovered  sufficient  damages  to  carry 
costs,  if  it  was  an  action  merely  and  nakedly  for  the  recovery 
of  money  and  seeking  no  other  relief,  and  having  failed  to 
obtain  the  equitable  relief  sought  or  any  part  of  it,  it  might 
seem  a  fair  case,  for  subjecting  each  party  to  the  payment  of 
his  own  costs. 

There  is  much  reason  to  apprehend  that  the  defendant  has  lost 
a  payment  of  $207  and  some  cents,  for  which  he  held  a  receipt, 
firom  his  confident  reliance  on  the  proposition  that  if  the  plain- 
tifb failed  to  set  aside  the  award  they  would  have  no  reliei^  but 
their  complaint  must  be  dismissed. 

yotwithfltanding  the  defendant  declined  the  offer  made  him 
by  the  court,  to  allow  the  cause  to  be  adjourned  to  the  next 
day  to  enable  him  to  prove  the  receipt,  I  cannot  resist  the 
impression,  that  in  the  exercise  of  the  discretion  conferred 
by  the  Code,  I  should  direct  the  plaintifb  to  pay  the  defendant's 
costs. 
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—  Zeonardy  for  defendant  and  appellant,  now  insisted  thai 
tiie  judgment  at  special  term  ought  to  be  reversed,  and  a  judg- 
ment ordered  for  tiie  defendant,  dismissing  the  complaint,  with 
costs  of  the  action  and  of  the  appeal ;  and  argued  as  follows. 

I.  Evidence  of  damages  sustained  by  See  and  Brown,  in  eon- 
sequence  of  the  mason  work  not  being  done  by  the  defendant 
as  soon  as  thej  desired  or  expected,  was  inadmissible,  and  the 
exception  in  fliat  respect  is  well  taken.  1.  No  provision  is  con- 
tained in  the  contract  requiring  the  defendant  to  finish  the 
mason  work  at  any  specific  period.  3.  The  defendant  was 
entitled  to  a  trial  by  jury  on  that  issue.  The  issue  relating  to 
the  validity  of  the  award  is  the  only  one  in  this  action  which  a 
judge,  sitting  without  a  jury,  could  properly  try.  (§§  263, 354, 
amended  code.)  3.  This  action  is  not  on  the  contract,  nor  is  it 
on  the  award.  This  claim  for  damages  does  not  arise  out  of 
the  same  transaction,  and  is  improperly  joined.  (§  167,  amended 
code.)  4.  The  evidence  of  damage  was  too  indefinite  and  un- 
certain to  justify  any  report  in  &vor  of  the  plaintifb  in  that 
respect. 

n.  The  plainti£&  having  brought  their  action  to  disaflSrm  the 
award,  on  the  ground  of  fraud,  &c.,  the  judge  was  not  author- 
ized to  render  judgment  in  favor  of  the  plaintiffi,  as  upon  ^ 
complaint  brought  to  recover  upon  an  award  acknowledged  to 
be  valid  and  binding  on  the  parties.  1.  The  complaint  asks  to 
set  aside  the  award  for  fi*aud,  Acj  and  to  recover  about  $3,900 
under  a  state  of  facts,  showing  that  the  award  is  for  a  sum  less 
than  that  for  which  in  plain  justice  and  equity  it  ought  to  have 
been  made.  2.  The  judgment  rendered  required  a  reconstruction 
and  amendment  of  the  complaint,  changing  the  whole  nature 
of  tiie  action.  (§§  171, 173,  275,  amended  code ;  Margruat  v. 
MarqtuU  <h  wife,  7  Howard's  Pr.  R.  417;  Alger  v.  Scavdly  6 
id.  131.)  3.  The  course  pursued  by  the  court  was  in  violation 
of  the  former  rules  and  practice,  and  operated  a  surprise  upon 
the  defendant.  It  was  the  trial  of  a  new  and  different  issue 
from  that  made  by  the  pleadings.  Upon  such  an  alteration  or 
amendment  of  the  complaint  as  is  necessarily  involved  in  the 
judgment  rendered,  the  defendant  was  entitied  to  a  continuance 
to  another  tenn^  at  the  least,  in  order  to  procure  his  witnesses, 
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and  prepare  for  triid,  or  to  acquiesce  in  the  amended  Aluim^  if 
he  thought  proper. 

—  Nash^  for  plaintiff  contra, 

L  The  questions  disposed  of  by  the  court  were  all  properly 
put  in  issue  by  the  pleadings,  and  the  court  was  bound  in  law 
to  decide  all  these  questions  in  this  action.  1.  The  plaintiff 
may  unite  in  the  same  complaint  several  causes  of  action,  legal 
or  equitable,  or  both,  where  they  all  arise  out  of  the  same  trans- 
action, or  out  of  contract,  express  or  implied.  (Code,  §  167.) 
2.  By  section  275,  the  court  may  grant — ^where  an  answer  has 
been  put  in — ^any  relief  consistent  with  the  case  made  and 
embraced  within  the  issue.  (Code,  §§  159, 275.)  4.  The  1674 
section  of  the  Oode  was  revised  and  amended  to  meet  certain 
decisions  in  the  Supreme  Court,  relating  to  this  union  of  legal 
and  equitable  actions.  {Otia  v.  SiU^  8  Barb.  Sup.  O.  R  102.) 
4.  Prior  to  the  introduction  of  the  Code  it  was  not  necessary  to 
file  a  bill,  or  make  a  motion  for  the  purpose  of  getting  rid  of  an 
award.  {BuOer  v.  The  Mayor  of  the  OUy  ^  New  Tork^  7 
Hill,  831.) 

n.  The  defendant  bound  the  plaintiff  in  express  terms  in  the 
contract  to  finish  his  work  by  a  given  period.  And  although 
the  contract  is  silent  as  to  the  defendant's  duty  in  this  respect, 
yet  the  law  implies  he  shall  not  interpose  any  unreasonable 
delay  to  the  plaintifb'  completing  by  the  time  specified.  (2 
filackstone's  Com.  443.)  1.  It  is  a  general  principle  applicable 
to  all  contracts  that,  whatever  may  be  fSEurly  implied  from  its 
terms,  is,  in  judgment  of  law,  contained  in  it  {Rogers  v. 
KneeUmd,  10  Wend.  218.) 

ni.  The  defendant  has  committed  a  breach  of  this  part  of 
the  contract  to  the  plaintiffs'  damage,  and  he  should  be  held 
liable  to  pay.  1.  The  defendant  claims  in  his  answer  to  deduct 
two  hundred  dollars  from  the  contract  price,  as  damages  result- 
ing to  him  by  reason,  as  he  alleges,  of  the  failure  of  the  plain* 
tiffs  to  complete  the  work  by  the  time  fixed  upon.  2.  It  turned 
out  on  the  trial  that  the  plaintiffs  had  sustained  damages  by 
being  prevented  from  fulfilling  at  the  time  by  the  defendant 
The  damages  assessed  were  clearly  proven. 
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lY.  The  decision  of  the  court  ahonld  be  affirmed,  with 
coetB. 

By  thb  Coubt. — ^We  think  that  all  the  questions  that  have 
been  argued  before  us  were  rightly  decided  by  the  judge  at 
special  term ;  and  we  deem  it  unnecessary  to  state  any  reasons 
for  our  opinion,  in  addition  to  those  which  he  has  given.  He 
might,  with  entire  propriety,  have  left  the  parties  to  bear  sepa- 
rately their  own  costs,  but  the  mode  in  which  he  has  exercised 
his  discretion  in  relation  to  the  costs,  is  not  an  error,  if  an  error 
at  all,  of  which  the  defendant  has  any  right  to  complain.  The 
judgment  is,  therefore,  afiirmed  with  costs. 


HouoBD  v.  Adams,  and  others. 

TDm  defendanti^  an  Express  Company,  ree«iTed  from  tlie  agents  of  tha  plaintiib 

*  at  Naw  Orleanf^  a  package,  Tslaed  at  |40,000,  to  be  transported  and  deliTered 
to  the  plaintiff  at  New  York.  By  the  terms  of  the  reoeipt  giTen  for  the  pack- 
age^ the  defendants  were  not  to  be  responsible  for  any  loss  or  damage  not 
arising  from  their  own  fraud  or  gross  negligence,  or  that  of  their  servants ;  and 
•  it  was  proTed  that  there  was  the  same  care  in  the  transportation  of  all  articles 
without  regard  to  their  valne.  When  the  package  arriyed  at  New  York,  the  de* 
fondants  refiised  to  deliver  it  to  the  plaintiff  unless  upon  the  payment  of  $400, 
being  1  per  cent  upon  its  estimated  yalue. 

Mdd,  that^  under  these  circumstance^  there  was  no  reason  for  enhancing  the 
charge  for  transportation  in  proportion  to  the  value  of  the  articles  transported^ 
and  that  the  charge  made  was  therefore^  primd  facie,  unreasonable  and  extra- 
vagant 

MM  also^  that  the  charge  was  not  justified  by  usages  the  usage  proved  not  being 
general,  but  that  of  the  defendants  alone^  and  there  being  no  proof  that  it  was 
known  to  the  plaintiff  or  his  agents. 
^Before  Oaxuet,  Ch.  J.,  and  Emxxt,  J.) 
November  11 ;  December  10,  1868. 

Appeal  by  plaintiff  from  a  judgment,  at  special  term,  upon 
exceptions  taken  at  the  trial. 

The  action  was  for  the  delivery  of  personal  property,  with 
damages  for  its  detention. 
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The  complaint  charged  that  Bobb  &  Co.,  agents  of  the 
plaintiff  at  New  Orleans,  on  the  11th  of  December,  1851,  ddi* 
yered  to  the  defendants,  transacting  business  under  the  name 
of  Adams  &  Go.,  a  package,  containing  Arkansas  bonds  of 
$1,000  each,  with  coupons  attached,  belonging  to  the  plaintiffi 
to  be  transported  by  the  defendants,  bj  steamer,  firom  New 
Orleans  to  the  city  of  New  York,  and  there  to  be  delivered  to 
the  plaintiff  for  a  reasonable  consideration,  to  be  paid  bj  him 
to  the  defendants.  That,  when  the  package  was  so  dellTered, 
the  agent  of  the  defendants,  at  New  Orleans,  signed  and  deli- 
yered  a  receipt  therefor,  by  which  it  was  stipulated  that  thi 
defendants  should  not  be  responsible  for  any  loss  or  damage 
arising  from  the  dangers  of  the  sea,  steam  or  riyer  nayigation, 
or  from  any  cause  whateyer,  unless  the  same  should  be  proyed 
to  haye  occurred  from  the  fraud  or  gross  negligence  of  the 
defendants,  their  senrants,  or  agents. 

The  complaint  then  ayerred  that  the  defendants  had  trans- 
ported the  package  to  New  York ;  that  he,  the  plainti£^  had 
tendered  to  them  a  reasonable  sum  as  a  compensation  for  trans- 
porting it,  and  had  demanded  its  deliyery ;  but  that  they  had 
refhsed  to  deliver  and  still  retained  it :  and  then  demanded 
judgment  in  the  usual  form. 

The  defendants,  in  their  answer,  denied  that  the  package 
containing  the  bonds  was  delivered  to  them,  to  be  transported 
to  New  York,  and  there  delivered  to  the  plaintiff  for  a  reason- 
able consideration.  They  denied  that  any  receipt  was  signed 
or  given,  as  alleged  in  the  complaint;  and  that  the  plaintiff 
had  offered  to  pay  to  them  a  reasonable  sum  as  a  compensation 
for  transporting  tiie  package. 

They  averred  that  when  the  package  was  delivered  to  them 
at  New  Orleans,  Bobb  &  Co.  expressly  stated  that  the  bonds 
which  it  contained  were  of  the  value  of  $40,000 ;  and  that  it 
was  then  expressly  understood  and  agreed  between  them  and 
Sobb  &  Go.,  that,  in  consideration  of  their  taking  charge  of^ 
transporting,  and  delivering  the  package,  the  plfdntiff  would 
pay  to  them,  upon  its  delivery  to  him  in  New  York,  one  per 
cent  upon  the  value  of  the  bonds,  as  represented  and  fixed. 
They  then  insisted  that  they  were  entitied  to  retain  the  posser 
sion  of  the  bonds  until  this  sum,  amounting  to  $400,  should  be 
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paid,  which  thej  averred  was  no  more  than  a  reasonable  and 
nsnal  compensation  for  the  transportation  of  similar  packages. 
The  reply  took  issue  npon  the  new  allegations  in  the  answer. 

The  cause  was  tried  before  Padoe,  J.,  and  a  jury,  in  Decem- 
ber, 1852.  Upon  the  trial,  the  counsel  for  the  plaintiff  read  the 
following  stipulation. 

^^  Whereas  this  suit  has  been  commenced  by  the  plaintiff  to 
recover  the  possession  of  certain  bonds  and  coupons  in  the 
complaint  described,  and  damages  for  the  detention  thereof,  and 
the  defendants'  claiming  a  lien  on  said  bonds  and  coupons,  and 
a  right  to  detain  the  same,  for  their  labor  and  services  in  the 
transportation  thereof,  from  New  Orleans  to  the  city  of  New 
York. 

'<  And  whereas  the  defendants  have  surrendered  up  to  the 
plaintiff  the  possession  of  said  bonds  and  coupons  under  the 
agreement  hereinafter  set  forth. 

^^Now  it  is  stipulated  and  agreed  between  the  attorneys  for 
the  respective  parties,  that,  upon  the  trial  of  this  action,  the 
jury  shall  assess  the  amount  to  which  the  defendants  are  enti- 
tled for  such  labour  and  service ;  and  that  in  case  the  amount 
so  assessed  shall  exceed  the  amount  heretofore  tendered  by 
the  plaintiff,  namely,  twenty  dollars,  the  defendants  shall  be 
entitled  to  judgment  with  costs,  and  the  plaintiff  shall,  upon 
demand,  pay  to  the  defendants  such  judgment,  and  the  costs 
and  extra  allowance  of  this  suit,  or  return  such  bonds  and 
coupons  to  the  defendants,  to  be  held  by  them  as  a  security  for 
the  payment  thereof,  in  the  same  manner,  and  with  the  same 
right  of  Uen,  as  though  they  had  never  parted  wifli  the  posses- 
gion  thereofl 

«  Dated,  New  York,  April  8d,  1852. 

"TUOKBB  &  CrAPO, 

"Att'ys  Pltff. 
"E.  H.  OWKN, 

"Deto.Att'y.'' 

The  counsel  for  the  plaintiff  then  rested  his  case. 

It  was  then  admitted  by  the  counsel  for  the  defendants,  that 
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a  receipt  for  the  package  had  been  given  by  their  agent  at 
Kew  Orleans,  which  corresponded  in  its  terms  with  the  state- 
ment in  the  complaint. 

The  connsel  for  the  plaintiff  then  admitted,  that  on  the  out- 
eide  of  the  envelope  which  contained  the  bonds  was  endoned 
the  words  and  figores  "  James  Holford,  Esq.,  49  William  street, 
New  York— value  $40,000." 

The  connsel  for  the  defendants  then  called 

A.  L.  Sti/nson^  who,  being  sworn,  testified  as  follows:  I  am 
an  express  man  in  Adams  &  Oo.'s  office ;  I  have  been  there 
about  three  years ;  I  am  in  the  New  Orleans  department;  I 
have  charge  of  it ;  the  business  of  Adams  &  Ck).  consists  in 
transporting  parcels  and  freight  to  most  parts  of  the  conntij, 
and  also  to  Oalifomia ;  they  dso  transport  valuable  packages, 
which  compensates  for  the  small  amounts  they  receive  for  die 
carriage  of  articles  of  small  intrinsic  value ;  in  the  transporta- 
tion of  parcels,  the  valuable  parcels  compensate  for  transport- 
ing less  valuable  packages,  and  enable  Adams  &  Co.  to 
transport  the  less  valuable  packages  cheaper  than  they  otho^ 
wise  would ;  we  have  agencies  at  the  principal  points  of  the 
Union. 

Being  asked  by  the  defendants'  counsel,  what  was  the  usual 
compensation  of  Adams  &  Oo.,  for  receiving  at  New  Orleans, 
and  for  transporting  and  delivering  in  New  York  packages  of 
value ;  the  question  was  objected  to  by  the  plaintiff's  counsel, 
which  objection  was  overruled  by  the  judge ;  to  which  decision  of 
the  judge  the  plaintiff's  counsel  excepted.  The  witaess  an- 
swered one  per  cent  on  the  value  of  the  package. 

The  counsel  for  the  defendants  then  asked  the  witness: 

What  is  the  usual  charge  of  other  express  men  and  carriers, 
for.  transporting  packages  of  value  from  New  Orleans  to  New 
York! 

To  which  question  the  plaintiff's  counsel  objected,  which 
objection  was  overruled;  to  which  decision  of  the  judge  the 
plaintiff's  counsel  objected. 

The  witness  then  answered :  One  per  cent,  on  the  value,  tihat 
is  the  usual  charge  of  Adams  &  Co. ;  it  is  my  impression  that 
the  steamnahips  charged  at  the  same  rate;   it  is  invariably 
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oxtr  cnstomarj  cliarge ;  we  make  epecial  bargains  with  people 
Bometimes. 

Being  crofis-examined  by  the  plaintiff's  counsel,  the  witness 
testified : 

There  are,  I  think,  about  sixty  Express  offices  in  the  city  of 
Kew  York ;  this  number  includes  all  sorts ;  the  local  expresses 
as  well  as  the  large  ones ;  I  never  was  employed  in  the  express 
business 'before  I  engaged  with  Adams  &  Go. ;  I  hare  never 
known  Adams  &  Co.  to  transport  Arkansas  bonds  before ;  I  don't 
remembei'  their  transporting  any  bonds  except  some  Texas 
bonds ;  I  can't  say  whether  they  did  or  not ;  I  don't  remember 
any  oliier  bonds  than  the  Texas  and  Arkansas  bonds. 

Being  asked  by  plaintiff's  counsel  what  articles  of  value  the 
defendants  have  forwarded,  he  says : 

I  cannot  name  any  article  of  value  particularly ;  I  cannot 
name  a  single  parcel ;  I  remember  a  parcel  of  gold  dust  worth 
$1,000. 

Being  again  examined  in  the  direct,  the  witness  said-c 

Packages,  when  brought  to  us  to  be  forwarded,  are  usually 
sealed ;  we  rely  as  to  the  value  of  the  package  on  the  declara. 
tion  of  the  party  employing  us ;  sometimes  he  don't  declare  its 
value ;  we  then  let  it  go  as  a  common  parcel ;  the  charge  on 
these  bonds  as  a  common  parcel  would  have  been  $1.50 ;  there 
is  no  difference  between  parcels  of  valuable  goods  and  common 
articles  in  the  care  we  take  of  them ;  we  charge  one  per  cent, 
on  the  value  over  a  certain  amount ;  I  remember  the  bill  of 
this  parcel ;  when  this  package  was  received  it  was  sealed ;  we 
always  ask  as  to  the  contents. 

Being  again  cross-;examined,  the  witness  testified : 

We  did  not  insure  this  parcel ;  I  remember  forwarding  gold 
dust ;  they  sometimes  transport  goods  for  jewellers,  and  we 
generally  make  a  bargain  with  them  as  to  compensation. 

In  answer  to  a  question  of  the  judge,  the  witness  said,  the 
receipt  produced  is  in  the  common  form  of  the  receipts  we  give. 

In  answer  to  a  question  from  one  of  the  jury,  the  witness 
said,  I  do  not  remember  that  we  ever  carried  anytiung  for  Bobb 
or  Holford  except  this  one  package. 

The  defendants'  counsel  then  called 
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WilUdm  McOHly  who,  being  sworn,  testified :  I  am  an  ex- 
press man  in  the  employ  of  Adams  &  Co. ;  have  be^i  wifli 
them  twelve  months  last  May ;  they  are  at  59  Broadway ;  Ism 
employed  in  the  California  department,  in  the  general  depst- 
ment  Being  asked,  what  is  the  usual  rate  of  charge  of  Adsm 
&  Co.  for  valuable  articles  from  New  Orleans  to  New  York^tk 
plaintiff 's  counsel  objected  to  the  question,  which  objectioii  ws 
overruled  by  the  court,  to  which  decision  the  plaintiff's  eoumd 
excepted.    The  witness  then  answered,  one  per  cent. 

Being  cross-examined  by  the  plaintiff's  counsel,  the  witnA 
testified: 

That  he  had  never  been  in  the  express  business  excepting  k 
the  employ  of  the  defendants. 

The  plidntiff 's  counsel  then  offered  to  show  that  the  bonds,  t» 
recover  which  this  action  is  brought,  were  actually  bought  by 
the  plaintiff  in  December,  1851,  for  $26,000. 

To  which  offer  the  de&ndants'  counsel  objected,  which  objec- 
tion was  sustained  by  the  court,  to  which  decision  the  plaintUT's 
counsel  excepted* 

The  cause  was  then  summed  up  by  the  counsel  for  defendaati 
and  plaintiff. 

Whereupon  the  judge  charged  the  jury,  That,  if  they  be- 
lieved from  the  evidence  that  the  customary  charge  by  Express 
offices  was  one  per  cent,  on  valuable  articles  from  New  Orleans 
to  New  York,  they  should  find  for  the  defendant  to  that  amount 
on  the  value  of  the  package,  as  the  same  was  marked  on  the 
package,  and  declared  to  the  agent  in  New  Orleans  when  the 
receipt  was  taken.  That,  with  regard  to  the  value,  the  sum 
of  $40,000,  declared  to  the  agent  in  New  Orleans,  and  marked 
on  the  package,  and  inserted  in  the  receipt,  was  to  be  taken  as 
the  value.    * 

That,  if  the  jury  should  think  that  the  $20,  tendered  by  the 
plaintiff,  was,  under  the  evidence,  enough  for  bringing  this 
package,  they  would  find  for  the  plaintiff. 

If  not,  they  would  find  for  defendants  what  they  thought  a 
proper  compensation. 

To  this  charge  of  the  judge,  ana  to  each  and  every  part 
thereof,  the  counsel  for  the  plaintiff  excepted* 
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Whereupon,  the  jorr  found  a  verdict  of  $425  for  the  de- 
fendants. 

T.  Tucker^  for  the  plaintiff,  now  insisted,  that  the  judg- 
ment entered  npon  the  verdict  ought  to  be  reversed,  the  verdict 
set  aside,  and  a  new  trial  ordered,  and  rested  his  argument 
upon  the  following  points  and  authorities. 

L  The  plaintiff  had  a  right  to  the  possession  of  the  bonds  in 
question,  upon  tendering  to  the  defendants  the  sum  of  $20. 
1.  The  evidence  does  not  present  any  facts,  from  which  the 
plaintiff  can  claim  compensation  for  more  than  a  common 
parceL  2.  It  appears,  from  the  receipt  given  by  the  defen- 
dants, that  they  were  not  responsible  for  any  ri^,  excepting 
for  their  own  fratid.  3.  It  also  appears  from  defendants' 
receipt,  that  their  charge,  in  this  instance,  was  not  for  insur- 
ance. 4.  It  was  also  proved,  that  the  defendants  bestowed  no 
more  care  on  this  than  they  would  have  given  a  common 
parcel.  5.  The  bonds  were  not  valuable  articles,  but  mere 
evidences  of  debt,  the  destruction  of  which  would  not  have 
involved  a  loss  of  their  nominal  amount 

n.  There  was  no  commercial  or  other  usage  which  justified 
the  plaintiff  in  charging,  or  obliged  the  defendant  to  pay  $400 
for  tiie  transportation  of  the  package  in  question.  1.  A  usage, 
like  that  claimed  by  the  defendant,  must  be  so  well  settled  and 
of  so  long  continuance,  as  to  raise  a  fair  presumption  that  it 
was  known  to  both  contracting  parties,  and  that  their  contract 
was  made  in  reference  to  it  {Eager  v.  A&as  Insvrance  Co.j  14 
Pick.  143 ;  Rayney  v.  YefrMmy  9  Carrington  &  P.).  It  must 
be  so  uniform  and  universal,  that  every  one  in  the  trade  must 
be  taken  to  know  it  ( Wood  v.  Wood,  1  Carr  &  Payne,  69  ; 
8  PhiL  £v.,  Cowen  &  HUl's  Kotes,  1422  ;  Story  on  Contracts, 
sec.  650,  p.  5750,  2d  Ed.).  Neither  (^  these  requisites  is  sup- 
plied by  the  defendants'  testimony.  2.  The  testimony  of  the 
defendants'  witnesses  was  not  competent  to  establish  the  exist- 
ence of  a  usage.  The  witnesses,  two  in  number,  were  in  the 
defendants'  employ,  and  had  never  had  any  other  experience 
in  the  Express  business.  Their  experience  in  the  Express  busi- 
neasdid  not  exceed  one  year ;  and  their  knowledge  aa  to  trans- 
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portation  of  bonds,  is  confined  to  one  instance.  Evidence  of  a 
few  instances  is  not  sufficient  to  establish  a  usage  (3  Chittj 
Com.  Law,  45  ;  1  Marsh,  186).  Usage  mnst  be  proved  by 
witnesses,  who  have  had  frequent  and  actual  experience  of  t]i6 
usage  X2  Green's  Ev.  208). 

in.  The  defendants'  customaiy  charge  for  transpordng 
packages  was  not  binding  upon  (lie  plaintiff  it  being  in  evi- 
dence that  neither  he  nor  his  agent  had  had  any  prior  dealings 
with  defendants,  and  there  being  no  evidence  that  the  plaintiff 
knew,  or  had  notice,  that  there  was  any  customary  charge; 
"  For  whatever  may  have  been  the  usage,  it  can  have  no  effect 
on  a  contract  unless  adopted  by  the  parties"  {Eager  v.  AUoi 
Ins.  Co.j  14  Pick.  143  ;  8ruyu>dm  v.  TTomar,  3  Eawle,  p.  106). 
The  usages  of  individuals  cannot  affect  these  contracts,  nnlea 
it  appear  that  the  usage  was  known  to  the  parties  with  whom 
they  contracted  (Lormg  v.  Ghwmey^  5  Pick.  16 ;  Oami  v. 
Lioydy  3  Barr.  &  Cr.  793 ;  Lawrence  v.  StonitigUm  JSanJ^  6 
Cowen  R.  521 ;  RusfartK  v.  Badfidd^  7  East.  225 ;  KifH&m, 
V.  8hadcro88,  6  T.  R.  4;  2  Phill.  on  Ev.,  p.  37;  LeuM  v. 
Marshall^  13  Lawson  (N.S) ;  Duer  on  Jus.  vol.  i.,  pp.  179, 183, 
193,  254,  in  Notes  x.  to  xiii. ;  Wmstroop  v.  Union  Ins.  Co.^  i 
Wash.  C.  C.  R.  16 ;  AsU^  v.  Uman  Ins.  Co.j  7  Cowen,  202 ; 
Syces  V.  Bridge^  2  Doug.  527).  There  must  be  a  general  usage, 
or  universal  custom,  brought  home  to  the  knowledge  of  the 
party  defendant ;  or  it  must  be  the  special  course  or  habit  of 
dealing  with  one  of  the  parties,  recognised  and  assented  to  bj 
the  other  (Story  on  Contr.,  sec.  14 ;  Wood  v.  Hi/Jcock  <&  ffarris^ 
2  Wend.  501 ;  Child  v.  Sun  Mutuallns.  Co. 

IV.  The  testimony  of  A.  L.  Stinson  and  W.  McGill  in  rdar 
tion  to  the  usual  rate  of  charge  for  valuable  articles,  was 
irrelevant,  and  ought  to  have  been  excluded. 

V.  The  judge  erred  in  his  charge  to  the  jury,  because,  1.  If 
there  was  a  customary  charge  of  one  per  cent  on  valnable 
articles  by  the  Express  office,  the  plaintiff  had  no  knowledge  or 
notice  of  it,  implied  or  direct,  and  is  not  bound  by  it  2.  If 
such  a  charge  were  proper  for  valuable  articles,  it  could  not  be 
applied,  to  ^e  transportation  of  Arkansas  bonds,  these  having 
no  intrinsic  value,  and  being  evidences  of  value  merely.  H® 
plaintiff's  right  to  recover  ^e  amount  specified  in  the  boods 
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would  Btill  remain,  although  the  bonds  were  lost  or  destroyed. 
The  plaintiff  could  not  have  recovered  the  stated  or  nominal 
value  of  such  bonds  of  the  defendants,  under  anj  circumstances. 
Such  bonds,  therefore,  are  not  valuable  articles  upon  which 
the  defendants  can  charge  a  per  centage.  3.  The  plaintiff  was 
not  excladed  from  proving  tiie  actual  value  of  said  bonds  hj 
the  amount  stated  in  the  receipt ;  there  being  no  evidence  of 
the  manner,  or  by  whom  such  statement  was  made,  or  that  the 
plaintiff  or  his  agent  ever  assented  to  it  4.  There  was  no 
evidence  that  any  declaration  whatever  was  made  in  New 
Orleans,  by  the  plaintiff's  agent 

&.  F.  BettSj  for  the  defendants,  contra. 

I.  The  charge  of  tihe  judge  was  correct,  in  leaving  it  to  the 
jury,  to  determine  what  was  the  proper  compensation  (Ohitty 
on  Contracts,  p.  547 ;  Chapmcm  v.  he  Tastdy  2  Stark.  295  ; 
Bfyan  v.  FUglUj  5  Mees.  &  W.  114). 

n.  It  was  correctly  submitted  to  the  jury  that  if,  from  the 
evidence,  they  believed  that  the  customary  charge  by  express 
ofiSces  was  one  per  cent  on  valuable  articles,  from  New  Orleans 
to  New  York,  they  should  find  for  the  defendant  to  that 
amount  {Emton  v.  Locke^  5  Hill,  437  ;  YaXL  v.  Rioe^  1  Seld. 
155, 158.) 

in.  The  evidence  as  to  the  customary  charge  of  Adams  & 
Co.  was  competent :  1.  To  show  what  was  a  reasonable  or 
proper  compensation ;  that  they  only  asked  from  the  defen- 
dants what  they  asked  from  all  their  other  customers.  2.  It 
was  not  offered  to  prove  a  local  usage  of  that  house,  nor  was  it 
w^  submitted  to  the  jury  by  the  court  3.  A  general  usage 
having  been  proved,  this  evidence  could  do  no  harm,  being 
included  in  the  other. 

lY.  The  sum  of  $40,000,  declared  to  the  agent  of  Adams  & 
Co.,  at  New  Orleans,*  by  Bobb  &  Co.,  marked  on  the 
and  inserted  in  the  receipt,  was  to  be  taken  as  the 
Kobb  &  Co.  were  plaintiff's  agents  (Letter  from 
Crapo).    And  their  declaration  and  contract  are 
the  plaintiff  (Story,  Agency,  §  135).    2.  This  was 
between  consignor  and  carrier  (Endorsement  on 


480  OASES  m  THE  SUPEKIOB  COUBT. 

Holford  ▼.  AdaniA. 

Smith  y.  James^  7  Oowen,  828 ;   Wo\f6  t.  Myers,  8  Sani 
7-13). 

lY.  If  the  bonds  had  been  actoallj  purchased  by  plaintiff 
for  $26)000,  that  was  not  evidence  against  the  defendants.  L 
It  was  rea  inter  alios  acta.  2.  The  plaintiffs  were  estopped,  bj 
their  admissions  and  contract,  from  showing  the  valne  to  haTe 
been  other  than  $40,000  {TrusooU  v.  Dmis,  4  Barb.  498 ;  F* 
l^nd  Coffial  Co.  ▼.  Hathamiiy,  8  Wend.  483). 

Bt  thb  Ooxibt.  Oaxubt,  Gh.  J. — ^As  no  proof  was  givea 
on  the  part  of  the  defendants  of  the  express  agreement  set  op 
in  their  answer,  they  were  entitled  to  demand  no  more  Uian  ft 
reasonable  compensation  for  the  seryice  which  they  performed 
By  the  receipt  which  they  gave  for  the  package,  they  were 
exempt  from  the  nsual  liability  of  common  carriers  as  insnren. 
They  were  not  responsible  for  any  loss  or  damage,  arising  from 
any  other  cause  than  the  fraud  or  gross  negligence  of  them- 
selves, their  agents,  or  servants ;  and  their  witnesses  proved, 
that  the  same  care  and  diligence  were  bestowed  in  the  trans- 
portation of  all  articles  and  packages  intrusted  to  their  charge, 
without  reference  to  their  value.  It  is  not  perceived,  therefore, 
that  there  was  any  reason  for  enhancing  the  charge  for  trans- 
portation in  proportion  to  the  value  of  the  articles  transported, 
and,  consequently,  the  charge  which  the  defendants  made,  which 
even  exceeds  the  usual  rate  of  insurance  from  New  Orleans  to 
New  York,  was  apparently  unreasonable  and  extravagant 

We  are  not,  however,  to  be  understood  as  saying,  that  the 
chaise  made,  unreasonable  as  it  seems,  may  not  be  sanctioned 
by  usage ;  but,  it  is  certain,  no  usage  could  justify  the  cfiaige, 
unless  its  character  were  proved  to  be  such,  as  to  warrant  the 
presumption  that  it  was  Imown  to  both  parties,  and  that  their 
contract  was  made  in  reference  to  its  existence ;  in  other  words, 
that  it  was  known  ify  Bobb  &  Co.,  the  agents  of  the  plaintiff, 
when  they  delivered  the  package  to  the  defendants,  and  that, 
by  their  silence  at  tiiat  time,  tiiey  consented  to  be  bound 
byit 

Had  it  been  proved  that  there  was  a  general,  uniform,  and 
notorious  usage,  justifying  the  charge  made  by  the  defendants, 
the  law  would  have  imputed  to  the  plaintiff  and  his  agents  a 
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knowledge  of  its  existence,  bat  there  was  no  pretence  for  saj-  ^ 
ing  that  any  snch  evidence  was  given.  If  any  nsage  was 
proved,  it  was  that  of  the  defendants  alone.  It  was  special 
and  particular,  not  general ;  and  such  being  its  character,  we 
deem  it  needless  to  cite  autliorities  to  show  that,  to  render  it 
binding  on  the  plaintiff,  his  or  his  agent's  actual  knowledge  of 
its  existence  and  terms,  was  necessary  to  be  proved.  The 
evidence,  even,  of  the  existence  of  this  limited  nsage  was  slight 
and  unsatisfactory  ;  and  there  was  none  whatever  from  which 
a  jury  could  be  warranted  to  infer,  that  its  existence  was  y 
known  to  the  plaintiff  or  to  Bobb  &  Co. 

The  judge,  however,  upon  the  trial,  charged  the  jury,  that  if 
they  believed  from  the  evidence,  that  the  customary  charge 
by  Express  offices  was  one  per  cent  on  valuable  articles  from 
If  ew  Orleans  to  New  York,  they  should  find  for  the  defendants 
to  that  amount,  on  the  value  of  the  package.  We  think  that 
this  charge  was  erroneous,  and  that,  upon  the  evidence  before 
the  court,  the  question  of  usage  ought  not  to  have  been  sub- 
mitted to  the  jury  at  all.  We  have,  however,  no  right  to  say 
that  it  was  not  upon  this  evidence  that  their  verdict  was 
founded,  and  it  must  therefore  be  set  aside. 

The  judgment  set  aside,  and  a  new  trial  ordered  ;  costs  to 
abide  the  event 


Huirr  V.  HunsoH  Biviee  Fms  Ihbuxavob  Opxpivr. 

A  poUoy  of  innmiiM  Agaiiiit  fii^  upon  which  th«  aotion  wu  broogh^  ocmtaltt«d 
this  dAUM^  '*oamph«n€|  tpirit  gM,  or  other  burning  fluid,  when  used  m  a  ligh^  vab- 
jeets  the  gooda^  Acl,  to  an  additional  premimn  of  10  cents  per  |100^  and 
premium  for  rach  nee  muit  be  endorMd  in  writing  npon  the  poUcj.*  Tlia 
complaint  did  not  arer  that  camphene^  Ac,  wae  not  need  aa  a  light;  or,  if  need, 
that  the  premium  wae  endorMd  upon  the  policy. 

BM^  that  it  wae  not  necessary  to  negative  in  the  complaint  a  breach  of  this  pro- 
▼ision — ^its  obeerrance  not  being  necessary  to  be  proved  on  the  trial  as  one  of 
the  fiots  constituting  the  cause  of  action.  If  broken,  the  breach  was  a  matter  of 
defence^  which,  aa  such,  should  have  been  stated  in  the  answer.    Qn«r% 

D.— IL  81 
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whether  the  clanee  ought  to  be  eonstraed  aa  a  stipulation  agaixiai  the  use  of 
eamphene  equivalent  to  a  warranty  f 
It  reete  wholly  in  the  discretion  of  the  judge  who  tries  the  cauae^  whether  he  will 
permit  a  pleading  to  be  amended  upon  the  trial     The  general  term  will  not 
review  his  decision  upon  an  exception. 

(Before  Oaklbt,  C!h.  X,  EionT  and  HovnciK,  J. J.) 
November  19 ;  December  1(K  1868. 

Appeal  by  defendants  from  a  judgment  at  special  tenn, 
denying  a  new  trial,  npon  a  bill  of  exceptions. 

The  action  was  upon  a  policy  of  insurance  against  fire, 
executed  and  delivered  by  the  defendants  to  the  plaintiff  npon 
a  stock  of  goods  belonging  to  him  in  a  store  at  Bacine,  in  llie 
State  of  Wisconsin. 

The  complaint  set  forth  at  large  the  policy,  with  the  terms 
and  conditions  annexed ;  averred  the  happening  of  a  loss  bv  fire 
within  the  term  insured,  and  claimed  damages  by  reason 
thereof  to  the  amount  of  $1,061.09,  for  which  sum,  with  inter- 
est to  the  14th  of  April,  1852,  judgment  was  demanded. 

The  answer  admitted  the  execution  and  delivery  of  the 
policy ;  it  admitted  also  that  the  goods  described  in  the  policy, 
and  insured  thereby,  had  been  injured  and  partly  destroyed  by 
fire ;  that  the  plaintiff  had  sustained  damages  thereby ;  but 
denied  that  the  proportion  of  such  damages,  for  which  the 
defendants  were  liable,  amounted  to  the  sum  of  $1,061.09,  or 
exceeded  the  sum  of  $582.79,  which  last  sum,  the  answ^ 
averred,  that  the  defendant  had  tendered  and  offered  to  pay  to 
the  plaintiff  before  the  commencement  of  the  action.  The 
answer  set  up  as  a  further  defence,  that  the  amount  of  the  loss 
for  which  alone  the  defendants  were  liable,  had  been  settled  by 
two  successive  arbitrations  at  a  less  sum  even  than  that  whidi 
the  defendants  had  offered  to  pay. 

The  reply  denied  the  tender,  the  submission  to  arbitrators, 
and  all  other  allegations  of  new  matter  contained  in  the 
answer.  . 

Upon  these  pleadings  the  cause  was  tried  before  the  chief 
justice  and  a  jury,  on  the  13th  May,  1852;  but  it  is  not 
deemed  necessary  to  state  any  of  the  proceedings  on  the  trial, 
except  those  to  which  the  exceptions  that  were  taken  relate. 
As  soon  as  the  cause  had  been  opened  to  the  jury,  the  counsel 
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for  the  defendants  moved  for  judgment  in  their  favor,  upon  the 
ground,  that  the  complaint  did  not  set  forth  facts  sufficient  to 
constitute  a  cause  of  action.    The  terms  annexed  to  the  policy, 
as  set  forth  in  the  complaint,  contain  this  provision,  "cam- 
phene,  spirit  gas,  or  burning  fluid,  when  used  in  stores  or  ware- 
houses as  a  light,  subjects  the  goods  therein  to  an  additional 
P        premium  of  10  cents  per  one  hundred  dollars,  and  premium 
for  such  use  must  be  endorsed  in  writing  on  the  policy."     The 
?        counsel  for  the  defendants  insisted  that  it  was  a  fatal  defect  in 
the  complaint ;  that  it  contained  no  averment  that  camphene, 
^        spirit  gas,  or  burning  fluid,  was  not  used  as  a  light  in  the  store 
mentioned  in  the  policy,  or  if  used,  that  premium  for  such  use 
^'        was  endorsed  in  writing  upon  the  policy.    The  chief  justice 
'i-        denied  this  motion,  and  the  counsel  excepted  to  the  decision. 
5 '  When  the  evidence  on  the  part  of  the  plaintiff  was  closed, 

1^-  the  counsel  for  the  defendants  oflfered  to  read  the  following 
^^  cross-interrogatory  addressed  to  a  witness  examined  on  the 
rr  part  of  the  plaintifl*,  and  also  the  answer  of  the  witness 
:5        thereto. 

i>  Fourth  cross-interrogatory.     What  was  the  size  and  number 

t         of  stories  of  said  store  i    Of  what  materials  were  the  same 
t,        built?    Was  camphene,  or  any  other,  or  what  burning  fluid 
used  for  the  purpose  of  lighting  said  store  at  night?     State  the 
class  of  articles  kept  or  stored  in  said  store.     Answer  fully. 
The  counsel  for  the  plaintiff  objected  to  the  reading  in. 
:,         evidence  of  so  much  of  said  answer  as  is  responsive  to  that  part 
of  said  cross-interrogatory,  which  is  in  the  words  following,  to 
.:         wit :  "  Was  camphene,  or  any  other,  and  what  burning  fluid 
ix  used  for  the  purpose  of  lighting  said  store  at  night?"  on  the 

ground  that  such  part  of  the  interrogatory  did  not  relate  to  any 
<  issue  in  the  cause,  and  also  that  the  defendants  had  by  their 

answer  specifically  admitted  their  liability  in  this  action  as  in- 
surers, and  offered  to  pay  the  sum  of  $582.79,  and  had  rested 
;  their  defence  solely  on  the  question  of  the  extent  and  amount 

of  the  plaintiff's  loss. 

Pending  the  consideration  of  which  objection  the  counsel  for 
the  defendants  moved  to  amend  the  answer  of  the  defendants, 
by  striking  out  all  admissions  of  liability  of  the  defendants  to 
the  plaintiff,  and  inserting  an  allegation  that  the  plaintiff  had 
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used  camphene,  spirit  gas,  or  baming  fluid,  as  a  means  of  light 
in  said  store  or  warehouse,  without  the  permission  of  defeoid- 
ants,  and  contrary  to  the  conditions  of  said  policy  of  insnnmee^ 
which  motion  was  denied  bj  the  said  chief  justice,  on  tfas 
ground  that  the  defendants  had  admitted  a  partial  ri^t  of 
recovery  in  this  action,  and  had  not  applied  for  leave  to  an^nd 
their  answer  before  the  trial,  by  setting  up  the  alleged  ground 
of  defence,  so  as  to  give  the  plaintiff  an  opportunity  of  meeting 
it  by  adverse  proof,  and  also  because  such  amendment  would 
not  be  in  furtherance  of  justice,  as  it  appeared  by  the  evidence 
that  the  fire  did  not  originate  in  the  plaintiff's  store  bnt  in  an 
adjoining  building,  and  the  counsel  for  the  defendants  dni? 
excepted. 

The  chief  justice  sustained  the  objection  of  the  plaintiff^ 
counsel,  and  refused  to  allow  the  counsel  for  the  defendants  to 
read  that  part  of  said  cross-interrogatory,  and  the  answer 
thereto,  in  evidence,  to  which  the  objection  referred.  The 
counsel  for  the  defendants  duly  excepted  to  the  decision. 

The  defence  was  then  abandoned,  and  the  juiy,  without  any 
summing  up  by  the  counsel,  found  a  verdict  for  the  plaintiff 
for  $1141.46. 

O.  W.  SievenSy  for  the  defendants,  now  contended  that  the 
judgment  upon  the  verdict  ought  to  be  reversed  and  a  new  trial 
granted,  upon  the  following  grounds. 

L  The  terms  and  conditions  of  insurance  annexed  to  the  policy, 
being  referred  to  in  the  body  of  die  instrument,  form  part  of  it, 
and  have  the  same  force  as  warranties  as  they  would  have  had 
if  contained  in  the  body  of  the  policy.  {Roberta  v.  The  Che- 
nango MvL  Ins.  Co.j  3  Hill,  501 ;  Jenmngs  v.  Ths  Chen<jmjfO 
Mttt.  Ins.  Co.^  2  Denio.) 

n.  The  terms  of  insurance  relative  to  the  use  of  camphene^ 
spirit  gi^,  and  burning  fluid,  amounted  to  a  warranty  of  a 
promissory  character  upon  the  part  of  the  assured,  but  although 
a  warranty  be  promissory,  the  party  insured  is  bound  to  a 
strict  performance.  {Egam  v.  The  Mut.  Ins.  Go.  of  AJbanj/y  5 
Denio,  326 ;  Ellis  on  Insurance,  28 ;  1  Phillips  on  Insurance, 
8d  ed.  416,  469 ;  Lomm  v.  Hend^son,  3  B.  &  P.  515.) 
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Amu  HL  a  declaration  on  a  policy  of  insurance  or  other  contracti 

pes£  mnat  state  a  fnll  compliance  with  all  warranties  and  conditions 
dx^  precedent  And  if  there  be  a  stipulation  in  a  contract  that 
a^}  under  certain  circumstances  the  defendant  shall  not  be  liable, 
A IX  that  stipulation  must  be  stated  in  the  declaration,  with  an  aver- 
>d  hi  ment  that  the  liability  of  the  defendant  did  not  arise  out  of  any 
i*ieu  of  the  excepted  matters.  (2  Phillips  on  Insurance,  8d  e<L 
pdtr  ^19 ;  Ferguion  ▼.  Cappea^  6  Harris  &  J.  894 ;  Latham  v.  Sut- 
I  flis:  2^9  2  Barn.  &  Ores.  20 ;  Eoerett  v.  DefSxyrough^  5  Bing.  SOS ; 
^Y,  Gould's  Pleading,  178 ;  1  Chitty's  Pleading,  321.) 
^i^  lY.  The  complaint  in  this  cause  does  not  contain  an  aver- 

^  ^         ment  of  the  compliance  by  the  plaintiff  with  each  particular 
warranty,  nor  any  general  averment  of  a  compliance  with  all 
^^^         the  warranties.     It  is  bad  in  substance,  and  the  motion  for 
!h2£  judgment  on  the  complaint  made  at  the  trial  was  erroneously 

^.  denied.     (Oode  of  Procedure,  sec.  148;   Rayner   v.  Claaiy 

^^         7  Barb.  581.) 

,  ^  Y.  The  admissions  of  a  party  only  bind  him  to  the  extent 

.  ^  that  they  have  been  acted  on  by  the  party  setting  them  up  by 

'\\  way  of  estoppel    {Merrill  v.  Tyler ^ — ^In  flie  Court  of  Appeals, 

^'  April,  1858.) 

YL  The  judge   erred  in  denying  the  motion  of  the  de- 
fendant for  leave  to  amend  the  answer.     The  amendment  of  a 
^^  pleading  is  matter  of  right,  the  discretion  of  the  court  is  a 

judicial  discretion,  and  not  an  arbitrary  one,  and  must  be  con- 
fined to  the  terms  upon  which  the  amendment  shall  be 
allowed. 

VIL  The  judge  erred  in  excluding  the  fourth  crofis-inter 
rogatory  to  tike  witness  Bunyan.     1.  It  was  strict  matter  of 
crosa^xamination  to  the  fourth  and  fifth  direct  interrogatories. 
2.  An  issue  as  to  all  the  material  allegations  of  the  complaint, 
is  raised  by  the  last  clause  of  the  answer. 


iP'^ 


W.  AUm  BuOer^  for  plaintiff,  contra. 

L  The  motion  to  dismiss  the  complaint,  at  tlie  trial,  on  tb# 
ground  that  it  did  not  state  &cts  sufficient  to  constitute  a  cause 
of  action,  was  properly  denied.    The  &ct  that  the  plaintiff  had 
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not  used  camphene  or  burning  fluid  was,  in  no  sense,  one  of  the 
facts  constituting  his  cause  of  action,  and  only  such  £ftcts  are 
required  to  be  stated.    (Code,  §  142,  subd.  2.) 

n.  The  evidence  with  regard  to  the  use  of  camphene,  Ac,  for 
light  in  the  insured  premises,  was  properly  excluded.  1.  There 
was  no  issue  in  the  cause  to  which  such  evidence  applied.  The 
onl;  issues  arising  on  the  pleading  related  to  the  amount  and 
exti  it  of  the  plaintiff's  loss.  The  answer  admitted  a  liability 
on  the  part  of  the  defendants  as  insurers  to  the  amount  of 
$682.79.  The  evidence  of  the  use  of  camphene  without  per- 
mission and  contrary  to  the  provisions  of  the  policy  was  offered 
in  bar  of  any  recovery.  But  this  ground  of  defence  was  wholly 
inconsistent  with  the  admissions  of  the  answer,  and  cannot  be 
implied  from  any  part  of.it.  2.  Even  if  the  liability  of  defen- 
dants had  not  been  admitted  by  the  answer,  the  use  of  cam- 
phene, &c.,  as  a  means  of  light  in  the  insured  premises,  would  ' 
not  affect  the  plaintiff's  right  of  recovery ;  the  provision  in 
the  special  memorandum  respecting  camphene,  &c.,  not  being 
a  prohibition  against  its  use  in  any  such  sense  as  to  make  its 
use  a  forfeiture  of  the  policy,  and  the  fire  not  having  originated 
in  consequence  of  its  use. 

IIL  The  motion  to  amend  the  answer  at  the  trial  was  ad- 
dressed to  the  discretion  of  the  court,  and  its  denial  was  not 
the  subject  of  exception.  {Hoth  v.  Sohloaa^  6  Barb.  808 ;  Browry 
V.  MoChme,  5  Sandf  224.) 

lY.  The  judgment  appealed  from  should  be  afiSrmed  with 
costs. 

By  the  Oodbt.  Hoffman,  J. — The  first  oojection  relates  to 
the  form  of  the  pleading.  It  is,  that  the  complaint  does  not 
contain  facts  sufficient  to  constitute  a  cause  of  action,  inasmuch 
as  by  the  conditions  of  the  policy  it  is  provided  that  camphene, 
spirit  gas,  or  burning  fluid,  when  used  in  stores  or  warehouses, 
as  a  light,  subjects  the  goods  therein  to  an  additional  charge 
of  ten  cents  per  one  hundred  dollars,  and  the  premium  for 
such  use  must  be  endorsed  in  writing  on  the  policy ;  and  the 
complaint  contains  no  averment  that  camphene,  spirit  gas,  or 
burning  fluid,  or  either  of  them,  were  not  used  as  a  light  in  the 
store  or  warehouse  mentioned  in  the  said  policy  of  insurance^ 
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or  if  used,  that  the  premium  for  such  use  was  endorsed  in 
writing  on  such  policy. 

The  defendant  moved  to  dismiss  the  complaint  for  this 
alleged  defect,  and  the  motion  was  denied. 

We  are  of  opinion,  that  there  was  no  error  in  the  denial, 
whether  the  case  is  considered  under  the  old  rules  of  pleading, 
or  under  the  Code. 

The  complaint  has  been  framed  under  the  precedent  in 
Chittj's  Pleading^  (rol.  2,  p.  536).  It  contains  several  aver* 
ments  of  a  negative  character,  as  that  the  fire  did  not  take 
place  by  means  of  any  invasion,  or  riot ;  and  Mr.  Ellis,  in  his 
treatise  on  fire  insurance  (Law  Library,  vol.  4,  p.  91),  states, 
that  such  averments  in  a  declaration  are  necessary,  whether 
the  action  is  covenant  iipon  a  policy  under  seal,  or  assxmipsit 
upon  one  without  a  seal. 

But,  in  the  first  place,  we  consider  that  such  averments  con* 
tain  an  anomalous  principle  in  pleading,  by  introducing  allega- 
tions which  it  would  be  unnecessary  to  prove.  We  presume 
the  proffer  of  evidence,  to  show  that  a  fire  occurred  when  there 
was  no  invasion,  would  be  regarded  as  frivolous  ;  we  are  not 
inclined  to  go  further  than  precedents  compel  us. 

In  the  next  place  there  is  a  marked  distinction  between  the 
averments  in  the  precedents,  and  the  averment  that  camphene 
was  not  used,  insisted  upon  as  necessary  m  the  present  case. 
In  those  instances  the  negation  is  of  matters  which,  if  they 
existed,  would  show,  that  there  was  no  subsisting  contract  at 
all,  or  not  such  a  contract  as  the  plaintiff  claims  upon.  Thus, 
if  the  loss  occurred  during  an  invasion,  the  contract  became 
annulled ;  if  the  policy  was  made  after  another  insurance  upon 
the  property,  not  mentioned  in,  or  endorsed  upon  it,  the  insur- 
ance was  void  from  the  beginning ;  and  so,  if  another  insurance 
was  made  previously,  or  subsequently,  with  notice,  the  com- 
pany was  only  responsible  for  ei  pro  rata  amount 

In  all  these  cases,  the  negative  allegations  are  used  to 
make  perfect  the  affirmative  proposition  of  a  subsisting 
contract,  within  the  express  conditions  of  the  instrument 
They  deny  the  existence  of  any  matter  which  the  instrument 
itself  declares  has  rendered,  or  will  render  it  inoperative  or 
qualified. 
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The  clause  in  question  is  distinct  from  all  othas  in  the  polieji 
or  memorandom,  and  is  of  a  peculiar  nature. 

It  is  not  within  the  enumeration  of  trades  or  businev,  termed 
in  the  memorandum  of  special  rates,  as  hasardoufly  or  extra 
hazardous.  It  is  not  like  gonpowder  or  sallpetse,  expiesBlj 
prohibited.  It  is  as  follows : — ^^  Gamphene,  spirit  gas,  or  burn- 
ing fluid,  when  used  in  stores  and  warehouses  as  a  light,  sob- 
jectB  the  goods  therein  to  an  additional  charge  of  ten  cents  per 
one  hundred  dollars,  and  premium  for  such  use  must  be 
endorsed  in  writing  on  the  policy."     » 

We  are  not  at  liberty  to  substitute  the  word  penniasion  ht 
tiie  word  premium  in  this  instmment,  althoogh  it  is  hi^y 
probable  the  former  word  was  intended.  It  cannot  be  doubted 
that,  if  such  additional  premium  has,  at  any  time,  been  accepted 
by  tiie  assurers,  the  policy  would  have  remained  in  force,  erta 
if  it  had  been  omittedix)  be  endorsed  {NefwoasUe  Fvre  Office  t- 
Mommy  3  Dorr.  255). 

The  0889  oi  Meade  v.  The  N.  W.  Ins.  Cb.,  in  the  Court  of 
Appeals,  a  statement  of  which  is  found  in  Mr.  Selden's  Kotei, 
does  not,  in  the  first  place,  contain  an  express  decision ;  but^ 
in  the  next  place,  it  is  stated,  that  the  clause  required  expreflely 
the  permission  of  the  assurers  for  the  use  of  spirit  gas. 

We  are  of  opinion,  that  there  is  nothing  in  the  policy  which 
makes  the  non-user  of  campheue  such  an  absolute  condition  or 
provision,  as  that  the  contract  cannot  be  treated  as  apparently 
perfect,  or  sufficientiy  stated,  without  an  averment  denying  its 
having  been  used. 

But,  if  the  view  above  taken  should  be  erroneous,  we  con- 
sider, next,  that  the  complaint  is  folly  sustained  by  the  rules 
of  pleading  established  in  the  Code.  The  object  of  the  LegisU- 
tore,  in  abolishing  previous  forms  of  pleading  and  substitoting 
a  complaint,  ^^  to  set  out  the  facts  constituting  the  cause  d 
action  in  ordinary  language,"  is,  probably,  as  well  attained  by 
pursuing  the  frune  of  the  stating  part  of  a  biU  in  chanoeiyi 
as  in  any  other  mode  {JFby  v.  QrimsUdy  10  Barbour,  388). 
Until  the  disuse  of  special  replications  led  to  the  employment 
of  what  was  termed  the  charging  part  in  a  bill,  nothing  oonld 
be  more  simple  or  logical  than  the  construction  of  each  a 
pleading. 
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It  may  be  laid  down  as  a  settled  rule  that,  in  Bach  stating 
part,  it  would  be  requisite  to  allege  every  a£Srmatiye  pro- 
position which  it  would  be  necessary  to  prove,  in  order  to 
establish  a  right  of  action  and  show  a  ground  of  reUef,  and  to 
state  nothing  more  (Willis's  Equity  Pleading,  19).  If  a  bill 
'  were  filed  in  case  of  a  lost  policy  (as  might  at  any  rate  have 
been  formerly  dpne),  the  making  of  the  policy,  and  setting  out 
an  alleged  copy  fully,  or  annexing  it — ^with  a  statement  of  the 
fact  and  mode  of  loss,  to  show  that  the  policy  covered  it,  and 
of  the  extent  of  damage,  would  be  all  that  would  be  necessary : 
a  violation  of  any  condition  of  the  policy,  however  absolute, 
would  be  left  to  the  defence. 

It  is  a  striking  fact,  that  the  forms  in  the  old  work  called 
Praxis  Almse  CurisB  (vol.  1,  page  170),  omitting,  of  course, 
those  parts  which  perform  the  office  of  an  examination  of  the 
defendant,  are  excellent  guides  under  our  present  system. 

On  both  grounds,  we  consider  the  complaint  to  be  properly 
framed  (Vide  Marm  v.  MorevooHj  5  Sand.  S.  C.  Rep.,  p.  668, 
666 ;  and  CaOin  v.  Ounter^  1  Duer,  266). 

The  next  objection  raised  by  the  bill  of  exceptions  is,  that 
the  Chief  Justice  denied  a  motion  made  at  the  trial,  for  liberty 
to  strike  out  the  admissions  of  liability  contained  in  the 
answer  and  to  insert  an  averment,  that  the  plaintiff  had 
used  camphene,  or  spirit  gas,  as  a  means  of  light,  in  the 
building. 

After  the  decision  of  this  court  in  Brown  v.  McOwre  (5 
Sandford,  224),  and  of  the  Supreme  Oourtin  Ruth  v.  8ohlo9a 
(6  Barbour,  SOS),  it  cannot  be  questioned,  that  such  an  applica- 
tion, at  such  a  time,  is  not  of  absolute  right,  but  addressed  to 
the  discretion  of  the  judge.  His  decision  upon  such  applica- 
tion is  not  properly  appealable.  But,  if  it  were  so,  we  should, 
without  hesitation,  affirm  it.  To  allow  an  amendment  in  the 
progress  of  a  trial,  which  annuls  a  formal  admission  on  the 
record,  and  substitutes  a  defence  altogether  new,  and  which 
the  plaintiff  had  a  right  to  consider  could  never  be  set  up, 
would  transcend  any  looseness  of  proceeding  we  are  yet 
apprised  of  (Vide  CaUiff^  v.  Ha/nsen^  1  Duer,  327,  Opinion  of 
Boeworth,  J.).  We  do  not  mean  to  say,  that  if  a  fraud  was 
first  discovered  on  the  eve  of,  or  during  a  trial,  this  course 
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might  not  be  pursued.  We  leave  such  a  case  to  be  decided 
when  it  arises. 

The  last  objection  is,  that  the  judge  erred,  in  ezcludingthe 
answer  of  the  witness  Runyan  to  the  fourth  cross-interrogatoij. 

There  is  no  ground  for  the  proposition,  that  the  cross-inteiTO- 
gatorj  was  warranted  by  the  foui*th  direct  interrogatory.  That 
only  required  an  answer  as  to  the  fiEusts,  whether  a  fire  did 
occur  at  the  time  alleged  ;  whether  the  goods  were  destroyed, 
or  damaged ;  how  the  fire  happened ;  and  whether  by  means  of 
invasion  or  not. 

The  cross-interrogatory  calls  for  an  answer  to  the  question, 
whether  camphene  or  burning  fluid  was  used  for  the  puipoee 
of  lighting  the  store  at  night.  The  matters  of  inquiry  an 
wholly  distinct,  and  the  one  question  has  not  let  in  the  other. 
The  judge  rejected  only  the  answer  to  this  clause. 

The  point  is  then  reduced  to  this — ^Whether  the  statement  at 
a  witness  upon  a  commission,  in  answer  to  an  unwarranted 
question,  irrelevant  to  the  whole  case  made  on  the  pleadioga, 
and  inconsistent  with  the  admission  on  the  record  of  the  party 
obtaining  the  response,  is  admissible.  We  regard  the  decision 
rejecting  it  as  clearly  correct. 

The  conclusion  is,  that  the  appeal  must  be  dismissed^  and 
the  judgment  be  affirmed,  with  costs. 


WianvALL  y.  Hudson  Rivsb  Fobs  Insubihgb  Oow 

A  daiue  in  a  policy  of  inraranoe  againat  fira^  declared  tkat  "camphene^  4a* 
when  used  in  stores  or  warehomea  aa  a  lights  aabjeota  the  gooda  therein  to  ta 
additional  charge  of  ten  cents  per  hundred  dollar^  and  premiiun  for  such  ws 
must  be  endorsed  on  the  polioj." 

Mtid,  that  these  words  were  not  a  conditional  prohibition  of  the  use  of  eampben^ 
but  merely  exempted  the  insurers  from  any  liability  for  a  loss  resulting  from 
such  use^  unless  the  additional  ehai^^e  had  been  paid.  Ihey  ereated  aneaoep' 
tion,  not  a  warranty. 
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Held,  therefore,  that  u  there  was  no  eridence  that  the  Ion  reeolted  from  the  qm 
of  camphene,  and  there  was  no  other  defence  than  a  breach  of  the  allied  war- 
ranty, the  plaintiff  was  entitled  to  judgment 
(Before  Dosb,  Caxpbell,  and  Boswoktb,  J.J.) 
December  18,  1863.* 

Case  upon  a  verdict  for  the  plaintiff,  subject  to  the  opinion 
of  the  court  at  general  term. 

The  action  was  on  a  policy  of  insurance  against  fire,  on  a 
stock  of  groceries  and  liquors,  in  the  store  of  one  Carston  Hen- 
nings,  the  assured,  in  the  city  of  New  York.  The  plaintiff 
claimed  as  the  assignee  of  Hennings. 

The  execution  and  delivery  of  the  policy,  and  the  happening 
of  a  loss,  were  admitted,  but  the  principal  defence  set  up  in 
the  answer,  was,  that  the  assured  had  used  camphene  as  a  light 
in  his  store ;  and  that  this  use  was  a  breach  of  a  warranty  con- 
tained in  the  terms  of  insurance  annexed  to  the  policy,  and 
was,  therefore,  a  bar  to  a  recovery. 

The  clause  relied  on  as  a  warranty  is  in  these  words: — 
''  Camphene,  spirit  gas,  or  burning  fluid,  when  used  in  stores 
or  warehouses  as  a  light,  subjects  tiie  goods  therein  to  an  addi- 
tional charge  of  ten  cents  per  $100,  and  premium  for  such  use 
must  be  endorsed  in  writing  upon  the  policy."  The  cause  was 
tried  before  Mr.  Justice  Boswokth  and  a  jury,  on  the  27th  of 
April,  1854. 

On  the  trial,  evidence  was  given  on  the  part  of  the  defend- 
ants to  show  that  Hennings  had  used  camphene  as  a  light  dur- 
ing the  whole  time  that  the  policy  was  running.  No  premium 
for  such  use  was  endorsed  upon  tiie  policy,  or  shown  to  have 
been  paid.  Upon  this  evidence  the  counsel  for  the  defendants 
moved  that  the  complaint  should  be  dismissed,  toie  judge 
denied  the  motion,  and  the  counsel  excepted  to  the  decision. 

The  jury,  under  the  direction  of  the  court,  found  a  verdict 
for  the  amount  of  the  loss  proved,  subject  to  the  opinion  of  the 


*  Although  this  ease  was  heard  in  December,  it  was  not  in  fact  decided  until 
the  following  April  term ;  but  it  is  deemed  proper  to  publish  it  in  connexion 
with  the  preceding  case,  as  it  contains  the  final  decision  of  the  oonrt^  upon  a  con- 
ference of  aU  the  judges^  upon  the  question,  whether  the  danse  relative  to  the 
uae  of  camphene  imports  a  warranty. 
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court  at  general  term,  upon  the  question  raised  bj  the  excep- 
tion of  the  conn^l  for  the  defendants. 
The  case  upon  the  exception  was  now  heard 

W.  SteoenBy  for  the  defendants,  argued  the  foQowing  points. 

I.  The  terms  and  conditions  of  insmtmce  annexed  to  the 
policj,  being  referred  to  in  the  bod j  of  the  instrument,  fom 
part  of  it,  and  hare  the  same  force  and  effect  as  warranties  as 
they  would  have  had  if  contained  in  the  body  of  the  policy. 
(JSobertB  V.  The  Chmango  Mut.  Ins.  Co.y  8  Hill,  501 ;  BwrHi 
V.  The  Saratoga  Mut.  Ins.  Co.y  5  HiU,  188;  GaUs  ▼.  Th 
MadUon  MuL  Ins.  Co.^  2  Coms.  43.) 

n.  The  terms  of  insurance  relative  to  the  use  of  camphene, 
spirit  gas,  and  burning  fluid,  amounted  to  a  warranty  of  a  pro- 
nissory  character  upon  the  part  of  the  assured ;  but,  although 
a  warranty  be  promissory,  the  party  insured  is  bound  to  a  strict 
performance.  {Lothiwn  v.  Henderson^  3  B.  &  P.  515  ;  Egmt. 
The  Mut.  Ins.  Co.  of  Albany y  5  Denio,  326  ;  Ellis  on  Insurance^ 
28 ;  1  Phillips  on  Insurance,  8d  ed.  416,  469.) 

UL  Hennings,  the  insured,  violated  the  express  condition  of 
the  policy,  by  the  use  of  camphene  as  a  means  of  light,  with- 
out the  payment  of  additional  premium,  or  the  endorsement  of 
permission  for  such  use  on  the  policy.  The  policy  was,  thers- 
fore,  absolutely  void.  {Mead  v.  The  North  Western  Ins.  Co. 
in  Court  of  Appeals,  Dec  1852 ;  2  Denio,  p.  45.) 

H.  8.  Dodgsj  oont/ra. 

I.  l^e  only  question  in  the  case  is -that  presented  by  the 
second  objection  to  the  recovery,  namely,  the  use  of  camphene, 
and  the  motion  on  this  ground  was  properly  overruled,  because 
the  question  did  not  arise.  1.  The  proof  did  not  show  that  the 
article  burnt  in  the  lamp  was  ^^  camphene,  spirit  gas,  or  burning 
fluid,"  so  as  to  authorize  the  court  to  take  that  question  from 
the  jury.  2.  Nor  did  it  appear  that  the  material  was  used  as 
a  light  at  the  time  of  the  fire. 

n.  There  is  no  provision  in  the  policy  which  fumishesa 
foundation  for  the  defence  set  up  in  the  answer.  That  is  based 
upon  the  mistaken  supposition  that  the  stipulations  in  the  {xdicj 


NEW  YORK— DECEMBER,  1868.  498 

Wotftll  ▼.  HndsoD  River  Fire  Ininimnee  Oompany. 

provides  for  the  case.  1.  The  proYisions  do  not  apply  to  insur- 
ancee  of  goods,  but  only  of  buildings,  the  words,  ^^  tixe  above- 
mentioned  premises  or  any  part  thereof,"  mean  the  ^^  insured 
premises,"  which  is  the  legal  and  natural  meaning.  The  case 
of  goods  insured  is  provided  for  in  the  conditions.  All  the  re- 
ported cases  on  these  provisions  arose  on  policies  upon  the 
building.  (Vide  Langdon  v.  EquUcile  Ins.  Co.y  1  Hall,  236 ;  8. 
C.  6  Wend.  623;  C^iT^  v,  Buffalo  Ins.  Co.,  8  Coms.  122; 
Gates  V.  Madison  Ins.  Co.,  1  Selden,  469.)  2.  K  they  do 
apply,  the  storing  or  keeping  of  camphene,  &c.,  is  not  prohi- 
bited. Camphene,  spirit  gas,  or  ^'  burning  fluid,"  are  neither 
of  them  in  the  list  of  hazardous  or  extra-hazardous  goods,  nor 
in  the  memorandum  of  special  rates.  Spirituous  liquors  are, 
but  this  policy  permits  them.  8.  The  provision  as  to  '^  cam- 
phene, &c.,"  merely  adds  additional  premium  when  these  arti- 
cles are  used  as  a  light  in  stores  and  warehouses.  But  no  part 
of  the  policy  requires  previous  permission  to  use  "  camphene, 
&c."  Nor  was  it  ever  agreed  that  an  unauthorised  use  should 
avoid  the  policy,  or  suspend  its  operation  during  the  use  of  the 
light.  4.  There  is  no  penalty  attached  to  the  fiBulure  to  procure 
the  assent  of  the  company  to  such  use.  The  only  consequence 
would  be  that  the  assured  wou]*)  be  liable  for  the  additional 
premium,  if  unpaid,  unless  it  were  proven  that  such  use 
changed  or  increased  the  risk  under  the  first  condition.  6.  No 
such  proof  was  offered  in  this  case,  nor  was  it  shown  that  the 
additional  premium  had  not  been  included  in  that  paid,  nor  that 
the  light  was  used  at  the  time  of  the  fire.  Judgment  should  be 
ordered  for  the  plaintiff  upon  the  verdict. 

6t  the  Goubt.  DuiEB,  J. — ^In  our  opinion,  there  is  in  this 
case  only  a  single  question  which  is  necessary  to  be  considered. 
The  plaintiff  is  clearly  entitled  to  retain  the  verdict,  unless  the 
clause  in  the  conditions  annexed  to  the  policy  relative  to  the 
use  of  camphene,  must  be  construed  as  a  warranty.  If  such 
must  be  its  construction,  there  was  sufficient  evidence  of  its 
breach  to  render  it  necessary  that  the  question  should  have 
been  submitted  to  the  jury ;  and  as  it  was  not  thus  submitted, 
there  must  be  a  new  trial.  If  there  was  no  such  warranty,  the 
plaintiff  must  have  judgment  upon  the  verdict. 
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The  qnestion  whether  a  particular  provision  in  a  policy  shall, 
or  shall  not,  be  construed  as  a  warranty,  and  the  effect  of  the 
construction  when  adopted,  are  exactly  the  same,  whether  the 
insurance  be  against  fire  upon  land,  or  against  marine  risks— 
and  we  deem  it  needless  to  cite  authorities  to  prove  that  such 
16  the  settled  law.  In  neither  case,  is  the  policy  usually  signed 
by  the  assured ;  yet,  in  both,  a  provision  that  a  particular  state 
of  facts  shall  or  ^all  not  exist,  or  a  particular  act  shall  or  shall 
not  be  performed,  is  construed  as  a  positive  stipulation  by  the 
assured  that  the  provision  shall  be  complied  with.  It  therefore 
constitutes  a  warranty,  the  breach  of  which,  although  wholly 
unconnected  with  the  loss  that  is  claimed,  by  avoiding  the 
contract,  discharges  the  insurer. 

Nor  in  the  case  of  an  insurance  against  fire,  is  it  of  any  conse- 
quence whether  the  provision  relied  on  as  a  warranty,  be  found 
in  the  policy  itself,  or  in  the  terms  and  conditions  which  are 
annexed ;  since,  by  an  express  clause  in  the  policy,  the  rights 
and  obligations  of  the  parties  as  much  depend  upon  these  terms 
and  conditions  as  upon  the  special  provisions  in  the  body  of  the 
instrument.  They  are,  therefore,  an  integral  and  essential  part 
of  the  contract. 

The  provision  we  are  now  required  to  construe,  and  which  is 
found  in  the  terms  annexed  to  the  policy,  is  in  these  words ; 

"  Camphene,  spirit  gas,  or  burning  fluid,  when  used  in  stores 
or  warehouses,  as  a  light,  subjects  the  goods  therein  to  an 
additional  charge  of  10c.  per  $100,  and  premium  for  such  use 
must  be  endorsed,  in  writing,  upon  the  policy." 

In  considering  this  case,  our  first  impression  undoubtedly 
was,  that  this  clause  amounted  to  a  conditional  prohibition  of 
the  use  of  camphene  as  a  light,  and  must,  therefore,  be  con- 
strued as  a  warranty  by  the  assured  against  such  use,  unless  the 
prescribed  conditions  should  be  complied  with;  but  upon 
further  reflection,  we  became  satisfied  that  such  is  not  the  ne- 
cessary construction  of  the  words  of  the  clause,  and  that  they 
may  be  Tery  fairly  and  reasonably  understood  in  a  very  differ- 
ent sense.  The  words,  we  are  now  satisfied,  are  ambiguous; 
they  may  mean  that  if  camphene  shall  be  used,  the  company 
Asll  not  be  liable  for  a  loss  resulting  from  its  use,  unless  the 
additional  premium  shall  be  paid,  and  its  payment  be  endorsed; 
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or,  that  unless  these  conditions  are  complied  with,  camphene 
shall  not  be  used  at  all.  Upon  the  firet  construction,  the  only- 
effect  of  the  clause  is  to  except  a  particular  risk,  the  use  of 
camphene  as  a  light,  from  the  general  risks  of  the  poUc j.  Upon 
the  second,  the  effect  is  to  create  a  warranty.  If  we  adopt 
the  first,  as  there  was  no  evidence  that  the  loss  resulted  from 
the  use  of  camphene,  the  verdict  must  stand.  K  the  second,  as 
there  was  evidence  that  by  the  use  of  camphene  the  warranty 
was  broken,  there  must  be  a  new  trial. 

The  inquiry,  therefore,  now  is,  which  is  the  construction, 
which  as  probably  most  consonant  with  the  intention  of  the 
parties,  judging  of  the  intent  by  the  settled  rules  of  inter* 
pretation,  it  is  ^e  duty  of  the  court  to  adopt. 

Ko  rule,  in  the  interpretation  of  a  policy,  is  more  fullj 
established,  or  more  imperative  and  controlling,  than  that 
which  declares  that,  in  all  cases,  it  must  be  liberally  construed 
in  favor  of  the  assured,  so  as  not  to  defeat  without  a  plain 
necessity,  his  claim  to  the  indemnity,  which,  in  making  the 
insurance,  it  was  his  object  to  secure.  When  the  words  are 
without  violence  susceptible  of  two  interpretations,  that  which 
will  sustain  his  claim  and  cover  the  loss,  must  in  preference 
be  adopted.  {PeOy  v.  Royal  Ec.  Assur.  Co.,  1  Burr,  341, 
348 ;  BlacheU  v.  Boyal  Ex.  Aasur.  Cb.^  2  Cromp.  &  Jar.  244; 
Yeaton  v.  Fry^  5  Cranch,  355 ;  Palmer  v.  Warden^  1  Story, 
860.)  Nor  is  this  an  arbitrary  rule  of  construction.  On  the 
contrary,  it  follows  from  the  very  nature  of  an  insurance,  as  a 
contract  of  indemnity,  and  has  been  adopted  and  confirmed 
from  the  conviction  that  the  construction  to  which  it  leads  is 
probably  that  which  the  real  intention  of  tlie  parties  requires 
shall  be  followed.  {Dorr  v.  Whithen^  1  Hall  Sup.  Ot  R.  174 ; 
Opinion  of  Jones,  Ch.  J.) 

It  is  evident,  it  seems  to  us,  that  this  general  rule^ipplies  with 
a  peculiar  force,  when  the  court  is  required  to  say,  that  the 
words  of  a  disputed  clause  must  be  construed  as  a  warranty. 

The  construction  that  bur  own,  as  well  as  the  English  courts, 
have  unfortunately  given  to  a  warranty,  is  exceedingly  strict, 
but  it  is  too  well  established  to  be  now  changed  by  any  exercise 
of  judicial  discretion.  It  is  not  enough,  that  a  provision  con- 
strued 88  a  warranty  in  its  spirit  and  substance  is  fhlfilled ;  its 


496  OASES  IN  THE  SUPERIOR  COURT. 

WMtlSdl  ▼.  Hadflon  River  Fire  Insnnuioe  Compeay. 

terms  must  be  literally  complied  witL  Its  breach  is  not 
excused  by  showing  that  it  was  the  result,  not  of  choice  but  of 
accident  or  necessity ;  that  it  worked  no  prejudice  to  the  in- 
surer, and  not  only  had  no  influence  on  the  loss  that  is  claimed, 
but  had  no  tendency  to  increase,  or  even  vary,  the  risks  that 
were  meant  to  be  assumed.  If  a  breach,  however  slight,  and 
confessedly  immaterial,  is  proved,  the  entire  contract  is  at  an 
end,  the  assured  loses  his  indemnity,  and  the  insurer  retains  his 
premium,  and  rejoices  in  his  discharge.  When  the  provision 
that  is  claimed  to  be  a  warranty  is,  at  all,  ambiguous,  it  seems  to 
us,  it  is  a  reasonable  presumption  that  the  assured  never  meant 
to  bind  himself  by  a  stipulation  thus  rigidly  construed,  and  wb 
cannot  but  think,  that  this  presumption,  unless  the  words  nsed 
are  such  as  plainly,  if  not  necessarily  to  exclude  it,  ought  to 
prevail.  C^tainly,  it  cannot  be  said  that  this  presumption  is 
plainly  excluded  by  the  words  of  the  clause  that  is  now  under 
consideration.  On  the  contrary,  the  words,  ^^oa/n^hetiej  dtc,^ 
'^  when  u$edy  &c.,"  imply  the  possibility  of  its  future  use,  and 
those  which  follow,  may  well  be  construed  as  a  mere  declara- 
tion of  the  consequences  of  such  use,  not  as  a  conditional  pro- 
hibition ;  as  meaning  only  that  unless  the  premium  shall  be 
paid,  the  particular  risk  will  not  be  assumed.  They  may  well 
be  construed,  therefore,  as  an  exception  of  a  loss  resulting  from 
the  risk,  instead  of  a  warranty  that  the  fact  creating  the  risk 
shall  not  exist 

The  terms  of  the  clause  which  immediately  precedes  that  we 
are  considering,  strengthen  our  belief  that  Ihe  construction  we 
have  stated  is  reasonable  in  itself,  and,  probably,  expresses  the 
true  intention  of  the  parties. 

The  terms  of  this  clause  are,  that  '^  saltpetre,  gunpowder,  and 
cotton  are  expressly  prohibited  from  being  deposited,  stored, 
<fcc.,  in  any  building,  &c.,  containing  any  goods  or  merchandifie 
insured  by  this  policy,  unless  by  special  consent  in  writing." 
And  it  is  difficult  to  account  for  the  immediate  and  marked 
change  of  phraseology  in  the  next  clause,  upon  any  other  sap- 
position  than  that  of  a  change  of  intention.  If  the  use  of  cam- 
phene  was  meant  to  be  prohibited  in  the  same  sense  as  the 
storage  of  gunpowder,  we  can  discover  no  reason  why  the 
prohibitLon  was  not  express,  in  the  one  case,  as  well  as  in  the 
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other.  Had  the  mteut  been  the  same,  it  seems  to  ns  that  such 
would  hare  been  the  language ;  whereas  if  the  intent  in  the 
second  clause  was  to  create  an  exception  and  not  a  warranty, 
the  alteration  in  the  mode  of  expression  was  proper  and  neces- 
sary. 

Li  the  recent  case  in  the  Court  of  Appeals,  to  which  we  were 
referred  on  the  argument,  in  which  l^e  clause  relative  to  the 
use  of  camphene  was  held  to  be  a  warranty,  we  have  ascer* 
tained  that  the  words,  in  the  last  member  of  the  clause,  were 
materially  different.  They  were,  that  ^^  permission  "  for  such 
use  (i  e.  of  camphene)  must  be  endorsed  upon  the  policy-^and 
necessarily  implied  that  without  a  permission  so  evidenced,  the 
use  was  forbidden*  The  words  ^^  premium  for  such  use,  &c.,'' 
carry  with  them  no  such  implication ;  but  as  we  have  already 
shown,  taken  in  connexion  with  those  that  precede  them,  are 
satisfied  by  holding  them  to  mean,  that  uidess  the  required 
premium  should  be  paid  and  endorsed,  the  risk  would  not  be 
assumed.  We  therefore  think  that  we  are  bound  to  say  that 
they  created  an  exception,  and  not  a  warranty,  and  that  tbd 
plaintiff  is  entitled  to  our  judgment. 

Judgment  for  plaintiff,  wit^  costs. 


Smtth  &  another  v.  Lelabb, 

WbeTe  goodf  pnroliMed  by,  and  di3i70T«d  to  A  for  liis  own  vM  and  as  lilt 
own  property,  ar«^  by  bia  direction,  dhargad  to  B,  the  transaetion  is  witiiin  tha 
misehief  that  tha  statnta  of  frauds  was  dasignad  to  prerant ;  and  in  an  aatiw 
against  B»  the  parole  eTidanoa  against  him,  aa  pnrobaaer,  oo^  to  be  free  from 
any  suspicion. 

A  reeoTery  in  snoh  an  action  ongbt  not  to  be  permitted  when  A  is  the  only 
witness  on  behalf  of  tha  seller  of  the  goods,  and  ia  contradietad  by  other 
witnoMesL 

Kor  onght  a  reoovery  to  be  permitted,  where  the  eomplaint  aveis  that  tha  goods 
were  sold  and  delirered  to  B. 

The  anthoiity  of  A  to  mal:e  the  purchase  In  the  name  of  B,  and  the  deHreiy  of 
the  goods  to  hfim,  with  tha  consent  of  B,  are  material  and  isnuibla  CmH  irUA 
D.— IL  82 
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the  plaintiff  is  bound  to  proTe  upon  the  trial,  and  is,  therefore^  bonnd  to  aT« 
in  the  complaint 
Upon  these  ground^  report  of  a  referee  eet  aside^  and  order  of  re£pr«nee  ti- 
cated. 
(Before  Oaklet,  Ch.  J.,  Ekmr  and  HomcAR,  J.J.) 
November  18 ;  December  10^  1868. 

Appeal,  bj  the  defendant,  from  an  order  at  special  term, 
setting  aside  the  report  of  a  referee  in  favor  of  the  plaintiff^ 

The  action  was  for  goods  sold  and  delivered  to  the  defendant, 
and  work  performed  for  him,  and  at  his  reqnest.  The  answv 
merely  took  issue  on  the  allegations  in  the  complaint 

The  cause  was,  on  Jannary  10th,  1852,  referred  to  Michael 
Ulshoeffer,  as  sole  referee,  before  whom,  on  the  trial,  the  follow* 
ing  testimony  was  given : 

Mary  Ann  Nidds^  sworn  for  the  plaintiflb,  testified :  I  know 
Jeremiah  Lounsberry,  the  gentleman  present ;  I  did  not  know 
him  at  the  time  I  purchased  the  goods  in  qnestion ;  I  do  not 
know  the  plaintiffs  personally;  their  store  is  in  Pearl  street, 
opposite  William  street ;  I  went  there,  and  saw  the  man  pre- 
sent here,  in  Hay  a  year  ago  in  1850 ;  I  knew  the  defendant; 
I  purchased  the  goods  amounting  to  one  hundred  dollars  or  a 
little  over ;  they  were  carpets  and  three  door  mats  ;  they  were 
for  the  house  in  which  T  resided,  No.  Ill  Fourth  Avenue ;  the 
arrangement  was  this,  I  was  to  furnish  the  house,  and  my  son- 
in-law,  Mr.  Simpson,  was  to  board  with  me,  and  to  pay  every 
three  months,  but  he  did  not  pay,  and  I  conld  not  get  along ; 
I  wanted  money,  and  I  went  to  borrow  it  of  the  defendant ;  I 
asked  the  defendant  to  lend  me  one  hundred  dollars ;  he  said 
he  could  not  that  day,  that  he  had  paid  away  his  money ;  I  told 
him  I  was  sorry,  as  I  wanted  some  very  mnch,  and  told  him 
what  I  wanted  to  do  with  the  money,  and  he  told  me  that  he 
conld  do  the  same  thing  for  me  as  letting  me  have  the  money; 
he  told  me  he  regretted  he  bad  not  the  money  to  l^id  me,  and 
asked  me  what  I  wanted  it  for ;  I  told  him  I  wanted  it  to  pur- 
chase carpets,  that  my  husband  had  not  the  money  for  me,  and 
that  I  did  not  want  my  husband  to  know  that  I  had  applied  to 
borrow  it ;  Warren  Leland  then  said  he  could  arrange  it  jnst  as 
well  for  me  as  to  lend  me  the  money ;  he  asked  me  if  I  knew 
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Bmith  Ss  Lotinsberry ;  I  said  I  did  not ;  he  told  me  where  their 
store  was,  and  to  go  down  to  their  store  in  Pearl  street,  opposite 
William  street,  and  see  if  they  had  the  carpets  I  wanted,  and, 
if  so,  to  pnrchase  what  I  wanted,  and  tell  Smith  <fe  Lonnsberrj 
to  charge  the  carpets  to  him ;  I  then  told  him  I  did  not  wish 
mj  husband  or  his  brother  to  know  this,  and  I  stated  to  him 
that  I  wonld  paj  him  as  soon  as  I  conld ;  I  expected  some 
money  soon ;  he  replied  it  will  be  all  right ;  I  went  to  the  store 
alone,  I  had  never  been  there  before ;  I  asked  to  look  at  some 
carpet,  and  fonnd  some  that  suited  me ;  (defendant  said  to  me, 
go  down  to  the  store,  and  get  what  yon  want,  and  tell  them  to 
charge  it  to  Warren  Leland ;  I  said  to  him  I  did  not  want  my 
husband  or  his  brother  to  know  it,)  but  would  not  purchase  until  I 
could  bring  my  daughter  down  with  me  to  see  them ;  I  asked 
the  gentleman  in  the  store  whether  he  knew  Mr.  Warren  Le- 
land; he  said,  he  did,  very  well;  I  told  him  the  carpets  I 
wished  to  purchase  were  to  be  charged  to  Mr.  Leland ;  he  said, 
very  well ;  I  then  went  home  and  wrote  Mr.  Leland  that  I  had 
seen  carpets  that  suited  me ;  to  this  letter  I  received  no  answer ; 
I  wrote  it  only,  not  that  I  had  promised  to  do  so,  but  because  I 
thought  it  was  but  civil  to  write  to  him  informing  him  of  it ; 
after  that  I  went  down  to  the  store  with  my  daughter,  and  se* 
lected  the  carpets  with  her ;  I  saw  a  gentleman  at  the  desk, 
and  asked  him  if  he  knew  Mr.  Warren  Leland,  he  said,  very 
well  indeed ;  I  then  said  I  wanted  to  purchase  on  Mr.  Warren 
Leland's  account,  and  wanted  tbem  charged  to  Mr.  Warren 
Leland ;  the  gentleman  ^aid  it  was  all  right ;  I  purchased  the 
goods,  they  were  made  up  and  sent  home. 

The  bill  produced,  and  shown  her — ^the  witness  testified,  that 
IS  the  bill. 

The  bill  amounted  to  $100|^. 

Cross-examination. — ^I  have  been  shown  the  bill  of  these 
goods  before,  some  time  last  spring,  the  spring  after  ihey  had 
been  purchased ;  a  young  man  from  the  plaintifb'  store  brought 
the  bill  to  me,  and  said,  here  is  a  biU  of  carpeting  got  by  yon 
from  the  plaintiffii ;  I  said  to  him  take  that  biU  back ;  I  acked 
him  if  it  had  been  presented  to  Mr.  Leland ;  he  said  he  did  not 
know,  that  the  defendant  was  abroad  or  in  Oalifomia ;  I  do  not 
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remember  the  bill  being  presented  again  until  the  gentleman 
present  called  with  it ;  I  think  it  was  a  brother  of  the  one  pre- 
sent, Mr.  Lounsberry,  a  brother  of  one  of  the  plaintifltf  firm; 
he  said  they  had  sent  to  Mr.  Leland,  and  he  would  have 
nothing  to  do  with  it,  and  then  said  you  have  bought  the  goods 
on  false  pretences ;  they  made  no  threats  to  me ;  I  said  I 
would  go  and  see  him  myself,  and  have  the  matter  explained 
properly ;  I  went  to  see  Mr.  Leland,  the  defendant,  and  did  see 
him ;  these  were  the  only  times  the  bill  was  presented  to  me,  ag 
&r  as  I  remember. 

Q.  What  oonrersation  passed  between  you  at  that  time! 

Objected  to;  objection  sustained.  Defendant's  coxmael 
excepts. 

Q.  At  the  first  interview  you  had  with  defendant,  when  yon 
went  to  borrow  money,  did  not  defendant  say,  upon  the  plaiih 
tifb  being  named,  ^^  you  go  to  them  (the  phuntifis),  and  refer 
to  me,  and  they  will  sell  you  the  carpets,  I  presume  I" 

A,  Ifo,  he  did  not  say  so. 

Q,  Did  he  not  say,  ^'  Qo  there,  and  refer  to  me  ?" 

A.  No,  he  did  not 

Q.  Did  you  not  state  to  me  (Cyms  Lawton,  counsel  for  defeo* 
dant),  in  Twelfth  street,  that  the  defendant  did  not  authorijse  yon 
to  have  the  goods  charged  to  him? 

A.  I  did  not ;  I  think  I  remember  the  conversation  as  near 
as  possible ;  I  do  not  remember  saying  anything  of  that  kind; 
when  I  conversed  with  you,  you  said  you  would  see  the  defend- 
ant, and  advise  him  to  settle  the  matter ;  I  don't  remember  any 
thing  more ;  I  went  to  Mr.  Leland's  in  the  morning  about  9 
o'clock,  and  he  told  me  where  the  plaintifis'  store  was,  and  I 
went  directly  there,  and  looked  at  some  carpets,  and  found  they 
would  suit  me ;  I  then  went  home  to  the  Fourth  Avenue,  and 
wrote  a  note  to  Mr.  Leland,  but  got  no  answer ;  my  daughter 
wrote  the  note  as  Z  told  her. 

Q.  Did  you  not  purchase  carpets  of  another  person,  and  teU 
them  to  charge  it  to  Warren  Leland,  and  did  not  they  refiase  to 
deliver  them  to  you  because  defendant  had  refused  t 

A.  Never :  I  will  tell  you  what  you  refer  to ;  when  I  went 
back  to  purchase  the  carpets  of  Smith  &  Lounsberry,  I  by  mis- 
take got  into  the  adjoining  store  to  that  of  Smith  A  Lolu»be^ 
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17 ;  I  asked  the  elerk  if  this  was  Smith  &  Lounsberry's  store ; 
'  he  said  it  was ;  I  went  up  stairs  with  the  clerk,  and  selected 

\  the  carpets  and  rags,  came  down,  saw  a  gentleman  at  the  desk, 

«  and  asked  him  if  he  knew  Mr.  Warren  Leland ;  he  said  he  did ; 

I  told  him  I  wanted  to  purchase  goods  on  Warren  Leland's  ac- 
^  count,  to  be  charged  to  him ;  he  said  it  was  all  right ;  I  then 

I  left  without  discovering  my  mistake ;  the  carpet  was  made  and 

sent  to  my  house  with  the  bill,  subject  to  my  daughter's  appro- 
val of  the  carpet ;  she  did  not  like  it ;  I  then  discovered  the 
I  mistake,  and  refused  to  let  him  leave  the  goods ;  I  told  them 

that  they  had  imposed  upon  me  by  representing  tiiemselves  to 
be  Smith  and  Lounsberry,  and  I  would  not  receive  their  goods ; 
I  in  a  few  days  after  this  my  daughter  and  myself  went  down  to 

i  Smith  &  Lounsberry's,  and  made  our  selections,  and  we  then 

i  told  how  we  had  been  treated  by  the  people  next  door« 

Fob  thb  Dewesqe* 

Jeremiah  Ixruru^erry  was  sworn  and  testified ;  I  am  a  clerk 
for  the  plaintifb ;  I  was  at  the  time  (May  and  June,  1850),  the 
carpet  in  question  was  sold ;  Mrs.  Nidds's  interview  was  with 
Mr.  Smith,  one  of  the  plaintifib ;  I  know  that  the  note  was 
written  at  the  time  in  the  store  to  Mr.  Leland,  which  was  sent 
by  a  porter ;  we  were  not  in  the  habit  of  selling  goods,  and 
charging  them  to  other  people  without  an  order,  and  we  would 
not  in  the  usual  course  of  business  have  delivered  the  goods 
without  seeing  the  defendant ;  it  was  in  the  afternoon,  and  the 
carpet  was  lying  on  the  walk  when  we  sent  to  Mr.  Leland ;  I 
was  in  the  store  when  Mrs.  Kidds  first  came  there ;  her  inters 
view  was  with  Mr.  Smith,  one  of  the  plaintifis ;  Mr.  Smith  and 
Mrs.  Kidds  went  up  stairs  together  to  look  at  carpets ;  when 
they  came  back,  they  went  to  the  desk,  and  Mrs.  Nidds  wrote  a 
letter  to  Warren  Leland,  and  the  porter  took  it,  and  was  told  to 
make  haste  back ;  I  never  before  ^e  goods  were  delivered  went 
to  Mr.  Leland^s  to  ask  if  it  was  right  to  charge  Warren  Leland 
for  the  goods  sold  to  Mrs.  Kidds;  I  did  not  go  to  Clinton  Hall 
in  the  spring  or  summer  of  1850,  to  ask  any  questions  in  rela- 
tion to  the  matter ;  I  went  to  Qlinton  Hall  in  the  fall  of  1850, 
to  collect  this  bill,  and  was  then  informed  that  Warren  Leland 
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was  out  of  town  ;  the  bill  was  not  made  bat  or  presented  until 
the  Ml  of  1850 ;  Mrs.  Kidds  the  morning  she  and  her  daughter 
came  and  selected  the  carpet,  stated  the  people  next  door 
had  deceived  her  by  inducing  her  to  beUeve  that  their  store 
wasours^ 

Simeon  JLdcmd^  sworn  for  defendant,  testified :  I  formerly 
kept  the  Glinton  hotel,  mj  brothers  keep  it  now ;  the  defendant 
is  one  of  the  proprietors  now ;  I  recollect  in  May  or  June,  the 
circumstance  cf  the  carpet  sold  to  MrSi  Nidds  by  the  plaintiff; 
I  am  frequently  in  at  the  Olinton  hotel,  and  when  there  assist 
them ;  I  reside  at  New  Bochelle^  and  when  in  the  eitj  am  at 
the  Olinton  hotel ;  I  know  the  plaintiffs^  and  haye  for  a  long 
time ;  we  were  in  the  habit  of  referring  people  there  to  buy 
carpets ;  there  was  a  land  of  understanding;  we  referred  people 
stopping  at  our  house,  and  to  them  we  were  not  to  be  respou' 
sible,  and  nobody  ever  thought  of  such  a  thing ;  I  was  at  the 
hotel  in  the  last  of  May  or  first  of  June,  1850,  when  a  porter  of 
the  plainti&  came,  and  wantjed  to  know  if  it  was  all  right  to 
deliver  the  carpets  and  things  to  Mrs.  Nidds,  which  she  wanted. 
I  told  him  no,  and  not  to  deliver  it,  for  if  Warren  wanted  to 
assist  her  he  would  have  given  her  the  money,  and  the  man 
went  away,  and  very  shortly  returned  with  Mr.  Lounsberry, 
here  present,  and  I  told  them  the  same  thing ;  they  had  a  bill 
of  the  carpet,  but  said  it  had  not  been  delivered,  and  they 
bullied  away  to  stop  its  being  delivered ;  Warren  Leland  was 
not  in  town,  and  tiiey  did  not  see  him,  he  had  left  a  day  or 
two  before,  and  gone  to  Cleveland,  Ohio  ;  he  was  gone  from 
six  to  ten  days,  on  business ;  I  recollect  the  matter  perfectly 
Well ;  the  defendant  went  to  Oalifomia  in  December,  1848 ;  he 
was  here  in  1850 ;  he  was  home  in  November,  1860 ;  and  again 
went  to  OaUfomia;  my  brother  Oharles  was  present  at  the 
conversation  refeired  to. 

Chaaies  Ldamd^  sworh  for  deMdant,  testified :  I  am  one  of 
the  proprietors  of  the  Olinton  hotel ;  I  recollect  the  plaintiff's 
porter  and  clerk  calling  at  the  office  of  the  hotel  for  Warren 
Jicland,  and  hearing  conversation  about  carpeting.  With  Simeon ; 
Warren  had  been  away  for  six  or  sevttl  days ;  I  heard  my 
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brother  Simeon  talk  rather  abort  to  the  man  who  came  for  pay- 
ment of  the  bill ;  this  was^  saj,  June,  1850 ;  the  biU  was  taken 
away,  becanse  my  brother  Simeon  said  he  did  not  know  any 
thing  about  it ;  I  recollect  saying  to  my  brother  Simeon,  ^'  Don't 
be  so  hasty,  it  may  be  right  after  aU  ;"  the  bill  came  in  for 
payment,  as  I  supposed;  I  was  only  present  at  the  interview  ; 
I  think  two  persons  came. 

G.  O.  WHsony  sworn  for  defendant,  testified:  I  know  the 
plainti&,  and  was  engaged  in  business  next  door  to  them  in 
1850 ;  Mrs.  Nidds  called  at  our  store  in  the  latter  part  of  May 
or  June,  1850,  and  selected  some  carpets ;  she  said,  ^^  Send  the 
bill  to  Mr.  Leland,  at  the  Clinton  hotel ;"  she  gave  the  address 
of  the  defendant,  and  where  to  send  the  carpet ;  she  said 
nothing  about  Smith  &  Lounsberry ;  we  sent  to  Mr.  Leland, 
the  defendant ;  I  went  and  saw  him,  and  we  then  sold  Mrs. 
Nidds  the  carpet  on  her  own  credit^  and  had  them  made  up 
and  sent  to  her  house  with  the  bill  of  purchase,  and  when  she 
saw  the  man  with  the  bill,  she  shut  the  door,  and  would  not  let 
the  carpet  or  the  man  into  the  house. 

Our  store  was  450  Pearl  street,  and  the  plaintiff'  was  Ko. 
448  Pearl  street ;  we  measured  the  rooms  of  Mrs.  Kidds,  and 
made  the  carpet,  and  we  sent  it  two  days  after  the  purchase ; 
she  said  nothing  about  the  plaintiffs,  and  had  not  then  pur- 
chased any  carpet  of  them;  it  was  in  or  during  these  two  days 
that  I  had  seen  Mr.  Warren  Leland ;  I  had  no  authority  to 
charge  the  carpet  to  the  defendant,  either  from  him  or  Mrs. 
NiddS)  and  did  not  do  so :  I  am  not  in  the  carpet  business  now. 

On  crosB^xamination)  witness  testified :  My  store  was  next 
door  to  Smith  &  Lounsberry ;  we  did  not  send  the  carpet  to 
her  the  day  she  engaged  it,  but  a  day  or  two  afterwards ;  I  saw 
Warren  Leland  before  I  sent  it  to  her ;  a  clerk  of  ours,  Mr. 
Merrill,  first  saw  Mrs.  Kidds,  and  went  up  stairs  with  her  to 
select  the  carpet ;  Merrill  came  into  the  store  with  her ;  I  did 
not  hare  any  conversation  with  her  until  she  came  down  stairs 
and  selected  the  carpet ;  after  she  sent  the  carpet  back,  she 
said  we  had  deceived  her,  that  she  went  to  purcha£(e  of  S.  & 
L.,  and  that  we  had  represented  another  as  theirs. 
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Oyrw  iMOton^  sworn  for  the  defendant^  teetified :  After  this 
rait  was  broaght,  at  the  request  of  the  defendant,  I  called  oo 
Krs.  Nidds,  to  inquire  of  hel:  what  the  fJACls  were,  and  sbe 
stated  that  she  wanted  some  oarpetS)  and  went  to  defendimt 
to  borrow  tnonej  to  buy  them}  he  dedined,  but  told  ber 
she  had  better  go  to  Smith  k  Lonnsbeny^  and  refer  to  hiiSj 
and  he  had  no  doubt  they  would  sell  her  the  carpet  on  time ; 
I  asked  her  if  the  defendant  had  authorized  her  to  have  tiie 
goods  charged  to  him ;  she  said,  ^^  No^  but  she  thought  she 
might  do  so }"  I  then  told  her,  if  he  did  not  authori^  her  to 
have  the  goods  charged  to  him,  I  did  not  see  how  they  could 
recover  and  make  him  pay  fbr  them^  and  that  I  should  adfiae 
Mr.  Leland  to  defend  tiiie  suit ;  she  said  she  hoped  I  would 
not,  but  would  try  to  get  the  defendant  to  settle  it,  for  she  said 
the  plaintiffi  had  been  there,  and  had  threatened  to  have  her 
arrested  for  getting  goods  under  false  pretences^  and  to  get  bar 
in  difficulty,  that  she  had  not  the  money,  and  ahe  was  afindd 
she  would  get  into  trouble. 

trpon  his  cross-examination,  this  witness  testified :  The  ides 
1  wished  to  conYey  to  her  was,  that  he  did  not  use  the  word 
^  charge ;"  I  then  told  her^  if  he  had  not  used  the  word 
«  charge,"  the  plaintifi?  could  not  reoorer* 

The  parties  haying  rested  and  summed  up,  the  referee  sfto^ 
Wards  made  his  report  in  faror  of  the  plaintiff,  for  «$101.83. 

The  decision  of  the  referee  not  being  satis&ctory  to  the  de- 
fendant, he  obtained  an  order  for  a  review  of  the  testimonj, 
4rc.,  which  was  heard  before  Mr.  Justice  Paine,  at  a  special 
term,  who,  having  heard  counsel  for  the  respective  parties, 
on  the  16th  March,  1858,  made  an  order  setting  aside  the  report 
of  the  ref<nree,  and  gave  the  following  opinion. 

t^AUffs,  J.^This  is  A  perplexing  case  to  dispose  o^  as  it  is 
dearly  within  the  spirit  and  mischief  of  the  statute  of  fi««dj 
and  yet,  perhaps^  has  been  taken  out  of  it  by  the  coniBe  of 
decisions.  But  I  think,  that  in  looldng  at  the  evidence  ifl  0n^ 
a  case,  we  should  still  be  governed  by  the  spirit  of  the  Btatate, 
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7^;-         and  its  acknowledged  object ;  and^  that  Where  there  is  the  same 
^^^         inducement  to  fraud  and  perjury  ae  it  ccmtenxplateB^  the  parole 
'  ^'         evidence  should  be  free  from  sHcrpicion. 
^  ^>  The  onlj  proof  in  this  case  of  a  promise  of  a  third  person  to 

S  ^*^  pay  a  debt,  is  the  testunony  of  the  debtor.  But  she  is  distinctly 
''^'  contradicted  by  a  respectable  witnessj  upon  the  point  upon 
'^^  which  the  case  tmits^  She  says  the  defendant  told  her  to  tell 
ffsii  the  plaintifb  to  charge  the  goods  to  him^  and  that  she  did  so^ 

» as  On  her  cross^zamination  i^e  is  aaked,  *^  Did  you  not  state  to 

^  2ne,  Gyrus  Lawton,  that  the  defendant  did  not  authoriite  you  to 

(jvir  have  the  goods  charged  to  him  i^    Her  ansWei*  was,  <^  I  did 

sDsii  not."    Mr.  Lawton's  testimony  upon  that  point  is  thisj  ^^  I  asked 

p\  her,  if  the  defendant  had  authorked  her  to  buy  the  goods,  and 

im  hare  them  charged  to  him;  she  said  no,  but  she  thought  she 

1 811  might  do  so.^'    He  also  states  some  other  £M^9whi<di  affect  her 

nil?  credibility. 

la.  As  the  plaintiff  is  always  bound  to  make  out  his  case  by 

satisfactory  eridenee,  that  burden  being  upon  him,  I  am  obUged 

to  say  in  this  case,  that  I  do  not  think  he  has  done  so. 

1)  I  will  state  another  ground  upon  which  I  am  inclined  to 

^3'  think  the  plaintifb  cannot  recoi^erj  althou^  I  do  not  place 

I  j  the  decision  on  that  gfOund.    Admitting  that  Mrs.  Kidds  has 

proved,  that  she  was  the  agent  of  the  defendant  to  make  a 

promise  for  him,  in  a  transaction  where  he  was  not  principal^ 

^{  and  had  no  eartMy  interest,  and  where  she  alone  was  principal^ 

?j  And  had  all  the  interest,  admitting  that  this  may  properly  be 

called  an  agency,  and  that  therefore  the  defendant  was  bound 

J,  by  the  promise  she  made  for  him,  yet  I  see  no  proof  in  the 

^  case,  that  she  Was  constituted  his  agent  to  accept  and  receive 

^  the  goods  for  him ;  and  1  do  not  think  that  in  sach  a  case  we 

^  are  to  strain  the  evidence  for  the  purpose  of  presuming  or  im* 

'<  plyii^g  an  agency  for  that  purposOi    Ihe  declaration  in  this 

case  avers  a  sale  and  delivery  to  the  defendant.    This  may  be 

the  right  form  of  declaring,  although  I  think  that  principle 

and  the  Weight  of  authority  are  against  it.    Where  the  whole 

credit  is  given  to  the  defendant,  as  it  must  be,  and  it  is  so 

proved,  there  is  sound  reason  to  say,  that  the  goods  are  sold  to 

the  defendant.    But  where  in  such  case  the  goods  are  avowedly 

bought  for  a  third  person,  and  for  her  use,  in  the  absence  of  the 
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defendant)  and  withoat  any  authority  being  proved  to  deliver 
them  to  her;  and  where  thej  are  proved  to  have  been  de- 
livered to  such  third  person,  for  her  exclusive  use,  with  the  full 
understanding  that  she  is  never  to  deliver  them  to  him,  but  is 
to  keep  them  herself,  and  for  herself,  I  am  nnable  to  perceive, 
how  the  averment  in  the  declaration,  that  they  were  delivered 
to  the  defendant,  is  at  all  supported*  The  courts  have  eo  fisur 
dispensed  with  tii^  statute,  as  to  have  settled,  that  the  author- 
ity of  an  agent  need  not  be  in  writing,  although  his  execution 
of  it  must  be ;  but  surely  we  are  not  to  go  farther,  and  say, 
that  the  authority  need  not  be  expressly  proved,  but  may  be 
Implied  without  proofl 

The  statute  requires,  that  where  the  price  of  the  goods  is 
over  fifty  dollars,  the  buyer  shall  accept  and  receive  a  part  of 
the  goods,  or  pay  part  of  the  purchase  money.  The  buyer,  in 
this  case,  bolli  by  the  averments  of  the  declaration  and  the 
necessary  conclusion  of  law  (if  the  defendant  is  to  be  held 
liable)  was  the  defendant  But  the  goods  were  never  accepted 
and  received  by  him,  nor  by  any  one  proved  to  have  been  his 
agent  for  that  purpose. 

Still,  I  am  unwilling  to  place  my  decision  upon  this  ground, 
when  I  think  the  other  less  free  from  question^ 

J.  W.  Oitbert^  for  the  plaintiff,  now  moved  that,  the  order 
made  at  special  term  should  be  reversed  and  judgment  be 
entered  for  the  plaintiffii,  upon  the  report  of  the  referee.  He 
relied  upon  the  following  points  atid  authorities^ 

I.  The  testimony  of  Mrs*  Kidds  proves  a  sale  and  delivery  of 
the  goods  in  question  to  the  defendant — ^by  showing:  1.  An 
authority  to  make  the  purchase  for  the  defendant  3.  Thac 
such  purchase  was  made.  3^  A  delivery  of  the  goods  conform- 
ably to  her  directions^  4.  Mrs.  Kidds  was  a  competent  witness 
to  prove  her  authority  and  the  other  facts* 

n.  An  authority  to  purchase  necessarily  includes  an  author- 
ity to  receive  the  thing  purchased. 

m.  The  case  is  not  within  the  statute  of  frauds.  » 

lY.  The  testimony  of  Mr.  Lawton  is  insufficient  to  impeach 
.Mrs.  Kidds.    1.  An  impeachment  cannot  be  made  out  by  a 
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single  witness.  2.  The  reply  of  Mrs.  Kidds  to  the  question  put 
b J  Mr.  Lawton  may  be  explained  upon  the  supposition  that  she 
did  not  comprehend  the  purport^  or  effect  of  the  question,  and 
it  is  the  duty  of  the  court  so  to  reconcile  the  testimony.  8»  Up- 
on the  whole  testimony  of  Mr.  Lawton,  it  is  doubtful  what  lan- 
guage he  employed  in  putting  the  question,  and  Mrs.  Kidds' 
reply  being  merely  ^^  No,''  it  would  be  harsh  to  conclude  that 
she  intended  to  make  a  contradictory  statement. 

Y.  At  most,  the  alleged  contradiction  of  Mrs.  Nidds  merely 
affected  her  credibility.  The  referee  sustained  her,  and  his  de^ 
oision  is  final  and  conclusive.    (5  8and£  190#) 

YL  The  decision  of  a  referee,  upon  questions  of  fact^  will  not 
be  set  aside)  unltei  it  be  manifestly  against  die  etidence. 

0»  LoMfton^  contra* 

L  The  complaint  in  this  action  is  for  goods  sold  and  deUvered 
by  the  plaintiJOb  to  the  defendant,  and  tiiere  is  no  evidence  in 
the  case  either  of  a  sale  or  delivery  to  the  defendant  (Oode^ 
§  142, 171 ;  1  Ohitty's  P.  0.  346.) 

n.  This  case  is  clearly  within  the  statute  of  frauds,  as  held 
by  his  honor  Justice  Paine.  The  tmdertaklitg,  if  any,  was 
collateral,  and  there  is  no  evidence  that  the  goods  were  charged 
to  defendant.  (2d  Term  B.  80 ;  8  Johns.  K  39 ;  OdOagJi&r  v^ 
JBrnmeU,  6  Oow«  K  346.) 

KL  An  authority  to  purchase  is  not  an  authority  to  receive 
the  goodS)  and  any  authority  to  act  for  another  must  be 
strictly  pursued,  and  when  proven  by  parol  must  be  strictly 
construed^  There  is  no  pretence  of  an  authority  for  the  work 
and  labor.    (Dunlap's  Paley's  Agency,  202.) 

IV.  The  plaintife'  case  rests  solely  on  the  testimony  of  Mrs* 
Nidds,  which  is  contradicted  and  her  evidence  impeached,  and 
is  entirely  unworthy  of  credit.  (1  Stark,  Ev.  582&  3 ;  2d  Oow. 
Treatise,  988  to  985 )  8  Cow.  60*) 

Y.  Mrs.  Kidds  was  not  a  competent  witness  to  prove  the  de- 
fendant's liability ;  she  was  not  the  defendant's  agent,  she  says 
she  was  to  buy  for  herself,  but  she  does  not  say  that  tiie  defen- 
dant promised  to  pay  for  the  goods,  nor  did  the  defendant  do 
any  act  from  which  the  plaintiffs  could  infer  or  be  led  to 
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believe  that  be  intended  to  pay  for  them«  {Shiras  ▼.  Marrii^ 
8  Oow.  60  5  Ist  Stark,  Ev.  583  <Sp  8 ;  jPiKm^T.  jPV»**»  *  NeYfl* 
and  Manning,  659 ;  ad  Oow.  Treat  983-&) 

YL  The  plaintiffs  had  notice  not  to  deliver  the  goods  to  Mtb. 
Kidds  before  they  delivered  them,  which  was  a  fall  revocatioiL 
of  all  authority  to  pnrchase  on  the  credit  of  the  defendant,  if 
any  had  been  given* 

YIL  The  referee  erred  in  not  allowing  the  teetimony  as  to 
what  passed  between  Mrs.  Nidds  and  ^  defendant  at  the 
second  interview*  The  drcnmstances  were  peculiar,  and  the 
largest  liberty  ought  to  have  been  allowed  on  cross-examina- 
tion* 

YIIL  The  equities  of  this  case  are  all  with  the  defendant 
The  plaintiff  and  the  Messrs.  Leland  had  an  understanding  as 
to  referring  people  to  their  store  to  buy  carpets,  a  part  of  which 
was  that  they  were  in  no  case  to  be  held  responsible* 

IX*  Upon  the  whole  case  it  is  clear  that  a  groes  fraud  is 
attempted  to  be  perpetrated  upon  the  defendant  in  this  action* 
The  plaintifis  ought  not  to  recover,  and  the  order  appealed  from 
should  be  affirmed  with  costs* 

Br  TfiB  OouBT.'^We  are  of  opinion  that  the  order  made  by 
our  brother  Paine,  setting  aside  the  report  of  the  referee,  must 
be  affirmed,  with  costs,  and  this,  not  only  upon  the  ground  upon 
which  he  has  rested  his  decision,  but  also  upon  that  in  respect 
to  which  he  has  merely  stated  tiie  inclination  of  his  opinion. 
The  Oode  requires  that  all  the  facts  constituting  the  cause  of 
action,  must  be  set  forth  in  the  complaint,  and  the  definition 
embraces  aU  material  and  issuable  fieusts ;  all  that  the  plaintiff 
must  prove  upon  the  trial  to  entitle  him  to  recover.  When 
goods  sold,  are  delivered  to  a  third  person  for  the  exclusive  nse 
of  such  person,  his  authority  to  receive  them,  and  their  delive- 
ry to  him,  are  material  and  issuable  facts,  which  the  plaintiff, 
in  an  action  against  the  purchaser,  is  bound  to  prove  upon  the 
trial)  and  is  therefore  bound  to  aver  in  the  complabt  Here 
the  complaint  neither  avers  the  authority  of  Mrs.  Nidds  to 
receive  ^e  goods,  nor  their  delivery  to  her,  and  the  evidence 
bearing  upon  these  facts  which  was  given  before  the  referee,  is 
not  only  most  unsatisfactory  in  itself  but  under  the  complaint 
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as  framed,  ought  not  to  have  been  admitted.  It  is  trae  that  the 
delivery  of  goods  sold  to  a  third  person  for  the  use  of  suoh  per- 
son, under  an  anthorily  from  the  purchaser,  is,  in  judgment  of 
law,  a  delivery  to  suoh  purchaser]  but  it  is  so,  not  as  a  fact,  but 
as  a  conclusion  of  law,  and  we  have  repeatedly  held  that  they 
are  the  facts  from  which  the  proper  legal  conclusions  may  be 
drawn,  and  not  the  conclusions  themselves,  that  must  be  stated 
in  the  complaint. 

We  do  not  think  that  we  are  concluded  by  the  finding  of  the 
referee  upon  the  main  question,  whether  Mrs,  Kidds  was 
authorized  by  the  defendant  to  purchase  the  goods  in  his  name. 
Her  testimony  is  not  merely  suspicious  in  itself,  but  she  was 
materially  contradicted  by  the  witness  Wilson,  as  well  as  by 
Hr.  Lawton,  GKving  to  the  finding  of  the  referee  the  same 
effect  as  to  the  verdict  of  a  jury,  we  think  it  may  be  properly 
set  aside,  as  against  the  weight  of  evidence. 

Order  appealed  from  afSrmed,  with  costs,  and  role  for  a  refer* 
ence  vacated. 


WaTSOK  v.  BiJLBT. 


A  peison  who  tranifim  a  promiiiory  note  by  deliTary,  without  andonamaat^  !■ 
not  an  assignor  within  the  meaning  of  the  God^  bo  that  when  he  has  beon 
examined  as  a  witness  for  the  plaintiff,  the  defendant  may  offer  himself  aa  % 
witness  to  the  same  matter  in  his  own  behaU    (Ck>d%  §  899.) 

Whether  an  endorser  is  an  assignor  within  the  meaning  of  the  Code»  duhUaiyr. 

The  defence  of  xumry  cannot  be  admitted  under  a  general  all^^tion  in  the 
answer,  not  stating  the  terms  of  the  nsnrions  agreement 

The  refusal  of  the  judge  upon  the  trial  to  permit  the  answer  to  be  amended,  m 
as  to  let  in  the  defenoe,  la  not  a  gronnd  of  exeeption,  nor  ought  snob  an  amend* 
ment  to  be  allowed. 

(Before  Oaklet,  Ch.  Ji,  Ebooet  and  Hoivxan,  JJ.) 
November  21 ;  December  10. 

Appeal  from  a  judgment  at  special  term,  in  favor  of  the  plain* 
tiff  for  $267.08.  The  appeal  was  founded  upon  ezceptiona 
taken  by  the  defendant's  counsel  upon  the  triaL 
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The  action  was  broaght  hj  the  plaintiff,  as  endoTseei  against 
the  defendant,  as  first  endoner  of  a  promissory  note*  The 
defences  set  up  in  the  answer  were,  want  of  notice  of  the  dis- 
honor  of  the  note,  and  nsnry. 

The  oanse  was  tried  hefbre  Mr.  Justice  Paine  and  a  jiuy, 
in  April,  1853. 

*  It  is  not  necessary  to  state  the  proceedings  on  the  trul, 
except  so  far  as  they  relate  to  the  two  following  exceptiom, 
which  are  all  that  were  taken  to  the  mling  of  the  judge.  One 
Gaige,  who,  without  endorsing  the  note,  had  transferred  it  for 
value  to  the  plaintiff,  was  examined  as  a  witness  on  his  behalC 
The  defendant,  on  the  ground  that  Gaige  was  an  assignor, 
offered  himself  as  a  witness  on  his  own  behalf  to  the  same  mat' 
ter.  He  was  objected  to  as  incompetent ;  the  judge  rejected 
his  testimony,  and  the  counsel  for  the  defendant  excepted.    . 

The  answer,  in  setting  forth  the  defence  of  usury,  alleged,  that 
^the  contract  between  Gaige,  the  first  holder,  and  Ba,ttj  the 
maker  of  the  note,  was  usurious  and  void,  by  reason  of  the  fact 
that  the  said  Gaige  took  and  exacted  from  the  said  Batt  an 
illegal  usurious  interest  for  the  loan  or  forbearance  of  the 
moneys  to  the  said  Batt,  on  the  said  note,  when  he  receired  the 
note,  in  viohition  of  the  statute  in  such  case  made  and  pro- 
vided ;  and  that  the  said  Gaige  received  from  the  said  Batt,  on 
the  acception  of  said  note  for  a  loan  on  the  same,  a  greater 
interest  than  at  the  rate  of  seven  dollars  for  one  hundred  dol- 
lars." Upon  the  trial,  t6e  defendant  offered  to  prove  by  Batt, 
that  he  had  allowed  an  usurious  rate  of  interest  to  Gaige  when 
he  gave  the  note.  The  counsel  for  the  plaintiff  objected  to  the 
evidence,  upon  the  ground,  that  no  usurious  agreement  was  set 
forth  in  the  answer.  The  judge  was  of  that  opinion  and  ex- 
cluded the  evidence,  and  the  defendant's  counsel  excepted.  The 
counsel  th^n  asked  leave  to  amend  the  answer  by  making  the 
charge  of  usury  more  definite,  and  the  judge  refiised  to  allow 
the  amendment  The  jury  found  a  verdict  for  the  plaintiff  for 
the  amount  of  the  note,  with  interest 


-  Porter  moved  to  reverse  the  judgment^  and  for  anew 


trial,  innift^ng  that,-— 
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ii  L  The  jadge  erred  in  rejecting  the  defendant  as  a  witness. 

B  1.  The  witness  Gaige  was  an  ^^  assignor  of  a  thing  in  action  or 

i;  contract,"  within  the  meaning  of  section  899  of  the  Code.   The 

note  was  a  ^'  thing  in  action  or  contract."     (Sent  Oom.  2  vol. 
I  351;   Chitty  on  Bills,  5,  245.)    The  witness  Gktige  was  an 

*^  assignor."    Webstert  Dictionary  words,  "  assign,"  "  assign* 
,*  ment,"  '^  assignor."     (Code,  sec.  112,  and  note  to  page  405, 

s  2d  ed.) 

^  XL  The  defence  of  usury  is  set  forth  in  the  answer ;  if  defec- 

lg  tively  set  forth,  the  defendant  should  have  been  allowed  to 

J  amend.    (  UUoa  Ins.  Oo.  v.  SooU^  6  Cowen  606.) 

ILL  The  defendant  ought  now  to  be  allowed  to  amend. 


7".  Bomeyn^  for  plaintiff,  contended  thair^ 


L  There  was  no  error  in  the  court's  overmling  the  applica- 
tion to  receive  the  testimony  of  Bailey.    Gaige,  the  witness  for 
'I  the  plaintiff,  was  not  the  assignor  of  a  thing  in  action  within  the 

meaning  of  §  899  of  the  Code.    A  negotiable  note  is  not  a 
''  chose  in  action,  within  the  meaning  of  this  section.     At  least, 

^  as  between  a  blank  endorsement  and  the  holder  (as  was  the 

^  case  here)  the  latter  takes  as  bearer.    This  has  been  repeatedly 

'  held  in  questions  of  jurisdiction  in  the  IT.  8.  courts.    (2d  Peter 

;  326  ;  1  Mason  243.) 

'•'  Ilr  The  evidence  as  to  usury  was  properly  rejected,  the 

^  answer  not  having  sufficiently  set  forth  an  usurious  agreement. 

(10th  Barb.  821 ;  12th  Barb.  603.) 
f  m.  The  application  to  amend  was  addressed  to  the  discre- 

^  tion  of  the  court,  and  its  refqsal  is  no  ground  of  error. 


f  By  the   Coubt.    Hoffmast,   J. — ^Two  questions  only   are 

^  raised. 

^  I.  Charles  W.  Pratt  made  his  promissory  note  in  fiivor  of 

Samuel  Bailey,  the  defendant    The  latter  endorsed  it  in  blank, 

^  and  transferred  and  delivered  it  to  Preserved  Gaige,  and  Ghdge, 

in  the  language  of  the  complaint,  ^^  transferred  and  delivered 
the  same  to  the  plaintiff,  who  is  now  the  lawful  bearer  and 
owner  of  the  same."  It  is  sufficiently  shown  by  the  evidence 
that  Gaige  delivered  this  note  without  endorsing  it    Gaige ' 
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examined  as  a  witnen  on  the  trial  on  behalf  of  the  plaintiff,  and 
after  his  examination,  the  defendant  offered  himself  as  a  wit- 
ness to  the  same  points  as  those  to  which  Oaige  had  been 
examined*  TJpon  an  objection  made,  the  witness  was  rejected, 
and  this  rejection  presents  the  first  exception  taken. 

The  ground  to  sustain  the  admissibility  of  the  defendant  i^ 
that  Gaige  was  an  assignor  of  a  thing  in  action  through  which 
the  plaintiff  derived  title,  and  that  tiie  adverse  party  may,  in 
such  case,  offer  himself  as  a  witness  to  the  same  matter,  under 
the  399th  section  of  the  Code. 

Whether  this  section  applies  to  the  case  of  endorsers  of  n^ 
tiable  paper  at  all,  is  a  question  we  do  not  feel  called  upon  to 
discuss.  We  are  clearly  of  opinion,  that  the  case  of  an  endorser 
delivering  a  note  without  his  own  endoisementi  is  not  within 
the  provision. 

It  deserves  notice  that  the  holder  of  a  note  or  bill  may  etrile 
out  all  intervening  endorsements ;  may  omit  to  state  them  in 
his  declaration  after  the  first  endorsement  in  blank;  and  may 
aver  that  such  first  endorser  endorsed  immediately  to  himself 
(Byles  on  Bills,  87) ;  and  if  a  bill  be  once  endorsed  in  bk&l, 
alUiough  afterwards  endorsed  in  ftall,  it  will  stiUi  as  against  tlid 
drawer,  payee,  and  acceptor,  be  payable  to  bearer ;  thongh  aa 
against  the  special  endorser,  title  must  be  made  through  his 
endoriiee.    {Smith  v.  ClarJ^  Feake  226.) 

The  effect  of  this  rule  of  law  is,  that  a  holder,  however 
remote,  may  overlook  the  derivation  of  his  title  through  a 
series  of  endorsers,  and  treat  the  payee  of  the  note  as  the  origi- 
nal source  of  his  right  We  cannot  conceive  that  the  Legisla- 
ture meant,  in  the  section  before  us,  to  adopt  a  rule  which 
would  conflict  in  principle  with  so  settled  a  doctrine  of  mercao- 
tilelaw. 

n.  The  next  question  arises  upon  the  reflisal  of  the  judge  to 
admit  testimony  to  establish  the  defence  of  usury  in  ^e  note, 
on  the  ground  that  the  answer  did  not  set  forth  sufficiently  the 
facts  constituting  the  usury,  or  usurious  agreement 

The  answer  avers  merely,  ^^that  the  said  Gaige  took  and 
exacted  from  the  said  Pratt  an  illegal  usurious  interest  for  the 
loan  and  forbearance  of  the  moneys  to  the  said  Flatten  the  said 
note,  ndien  he  received  the  same  in  violation  of  the  atatote; 
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f  and  |hat  he  received  a  greater  interest  than  at  the  rate  of  seyen 

''  dollar  for  $100."* 

'^  It  is  needless  to  dwell  npon  this  point    The  answer  is  wholly 

*'  insufficient  to  warrant  the  production  of  any  testimony,  and 
the  application  to  amend  it  at  the  trial  was  also  rightly  denied. 

^  Both  ijiese  positions  rest  npon  anthorities  so  numerons  and  con- 

<f  sistent  as  to  establish  truisms  in  the  law. 

T*  The  appeal  must  be  dismissed,  and  the  judgment  aflSrmed, 

s  with  costs. 


WnjjAM  A*  OouBSEK  V.  FssDBBioK  Y.  HiMLor  and  others. 


An  order  for  the  payment  of  money  under  subdiviBion  6,  §  244  of  the  Code^  wOl 

(  not  be  m'ade^  unless  the  answer  contains  a  plain,  explicit^  and  Ml  admission 

that  a  definite  sum  is  due  to  the  plaintiff    It  will  not  be  made  when,  in  order 

to  ascertain  whether  a  specific  sum  is  doe,  a  critical  examination  of  the  plead- 

*  ings,  or  of  books  and  accounts,  is  necessary. 

t  The  provision  in  the  Code  is  regarded  by  the  court  as  a  recognition  and  declara- 

^^  Hon  of  the  rule  which  formerly  prerailed  in  the  Court  of  CShancery,  and  as 

going  no  further. 

The  rule  in  that  court  was  settled,  that  an  order  for  the  payment  of  money  into 

courts  or  to  a  party  before  a  final  decree,  could  not  be  nouide  luless  upon  an 

f  explicit  and  full  admission  by  the  defendant  in  his  answer,  or  upon  his  exami- 

f  nation  before  a  master,  that  a  specific  sum  was  due. 

A  counter  claim  cannot  be  set  up  in  an  answer,  which  cannot  be  decided  without 
bringing  other  parties  before  the  courts  who  have  no  interest  in  the  determina- 
'  tion  of  the  causes  of  action  set  forth  in  the  complaint. 

A  partner  is  not  allowed  to  claim  for  his  services  in  settling  the  affairs  of  tha 

firm,  unless  a  special  agreement  is  averred  and  proved. 
Order  at  special  term,  so  far  as  it  directed  a  payment  to  plaintaf(rev«iaed;  in  aU 
other  respects  afiinned. 

(Before  Oaklkt,  Gh.  J.,  Emmxt  and  Hoffmav,  JJ.) 
November  22 ;  December  10, 1868. 

The  complaint  was  filed  by  the  plaintiff,  as  the  special  part- 
ner in  a  limited  partnership,  against  the  defendants  as  the  gene- 
ral partners,  who  condncted  the  bnsiness  of  the  firm  under  the 
name  and  style  Of  Hamlin,  Sloan  &  Squires,  and  the  relief  de- 
manded was,  that  the  defendants  should  be  enjoined  from 
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idterfering  with  or  disposing  of  the  goods,  property,  or  credits, 
of  the  partuerBhip;  from  collecting  any  moneys  dae  thereto; 
that  a  receiver  might  be  appointed  to  take  charge  of  all  the 
assets  of  the  firm,  and  make  distribntion  thereof;  and  that  ibe 
defendants  Hamlin  and  Sloan,  under  the  direction  of  the  court, 
should  render  a  full  account  of  the  partnership,  and  of  the 
goods,  credits,  and  effects  belonging  thereto,  and  that  in  sudi 
accounting  the  plaintiff  might  be  allowed  interest  on  his  share 
of  the  capital  remaining  unpaid  from  the  time  of  its  di8solutio]^ 
and  might  be  paid  the  amount  doe  to  him  from  the  firm,  widi 
interest  thereon,  and  might  have  such  further  or  other  relief  as 
might  be  j  OS t 

The  complaint  charged  that  Hamlin  and  Sloan  were  each  of 
them  largely  indebted  to  the  firm  for  moneys  drawn  out  bj 
them  beyond  the  shares  to  which  they  were  respectively 
entitled,  bat  admitted  that  nothing  was  due  from  Squires. 
Hamlin  &  Sloan  answered  together.  Squires  separately.  Those 
parts  of  the  pleadings  upon  which  the  questions  decided  arose, 
will  be  found  folly  stated  in  the  opinion  of  the  court 

The  cause  was  now  heard  upon  the  pleadings  and  upon-  the 
following  case  and  bill  of  exceptions. 

The  issues  of  fact  joined  in  this  action  came  on  to  be  tried  at 
a  special  term  of  this  conrt,  held  by  the  Hon.  Wm.  W.  Camp- 
bell, one  of  the  justices  thereof,  without  a  jury,  on  the  thirtieth 
day  of  June,  in  the  year  1853. 

The  counsel  for  the  plaintiff  opened  the  cause  upon  the 
pleadings  and  claimed  diat  there  was  an  amonnt  admitted  bj 
the  answer  of  the  defendants  for  distribution,  and  moved  that 
the  court  order  said  amount  to  be  paid  by  the  defendants  to  the 
plaintiff,  and  a  reference  to  take  and  state  tlie  accounts  of  each 
of  the  partners  in  the  partnership  mentioned  in  the  complaint, 
and  to  ascertain,  determine  and  settle  their  rights  and  interests 
respectively  in  the  assets  which  remain  uncollected  and  belong 
to  the  said  late  partners. 

Tlie  counsel  for  the  defendants,  Hamlin  and  Squires,  there- 
upon objected  to  the  granting  of  said  motion,  and  insisted  that 
tliis  action  was  founded  upon  the  agreement  for  a  copartner- 
ship entered  into  between  the  parties  and  the  relation  which 
they  had  sustained  towards  each  other  under  that  agreement 
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-yr  daring  the  time  specified  in  it,  and  that  the  claim  of  the  plain- 
::'  2  tiff  therein  was  entire  to  recover  the  whole  amount,  which  upon 
;  1C7  the  taking  of  the  accounts  between  the  parties,  should  be  found 
^.z  due  to  him  from  the  defendants,  or  anj  or  either  of  them,  and 
ci:.  that  but  one  judgment  could  be  given  in  the  action  for  the 
sb:  payment  of  money  by  the  defendants  to  the  plaintiff.  That  it 
.c::  was  not  competent  nor  lawful  for  the  court  in  this  case,  to 
ens*  render  judgment  for  the  plaintiff  for  the  amount  collected  by 

i:j3         the  defendants  and  admitted  in  the  answer  (if  any)  and  then  to 
c2:         order  a  reference  in  the  case  to  ascertain  what  olier,  or  further 
^-  77         sums  might  be  due  from  the  defendants  to  the  plaintiff,  and 
•     thereupon  give  a  further  judgment  for  die  amount,  (if  any) 
which  should  be  found  to  be  due.    That  the  whole  cause  should 
be  tried  by  the  court  or  referred. 

His  honor  the  judge  overruled  said  ^veral  objections,  and 
decided  thereupon,  that  it  was  competent  to  the  court  to  grant 
.^^-  the  motion  for  an  order  for  the  payment  to  the  plaintiff,  of  the 

amount  admitted  by  detendants'  answer,  and  for  a  reference  to 
take  and  stat^  the  partnership  accpimts,  to  which  decision  of 
^'^.  the  said  judge,  the  counsel  for  the  defendants  Hamlin  and 

Squires,  then  and  there  excepted. 

Tlie  court  then  looked  into  the  complaint  and  answer  of  the 
said  defendants,  and  thereupon  decided  that  the  sum  of  six 
thousand  dollars  was  admitted  by  the  defendants,  upon  said 
pleadings,  to  be  in  their  hands  ready  for  distribution,  and  which 
should  be  adjudged  to  be  paid  by  the  defendants  to  the  plaintiff, 
and  directed  an  order  accordingly  for  its  payment.  To  which 
decision  the  counsel  for  the  defendants,  TTamlin  and  Squires, 
then  and  there  excepted. 

The  counsel  for  the  defendant,  Frederick  Y.  Hamlin,  then 
farther  objected  to  a  reference,  to  take  and  state  the  accounts 
of  the  partnership  referred  to,  and  set  up  in  the  complaint,  on 
the  ground  that  the  answer  of  said  defendant  Hamlin,  sets  up  a 
set  off  or  counter  claim  growing  out  of  previous  copartnerships. 
The  counsel  for  the  plaintiff  insisted  that  said  claims  were  not, 
nor  was  either  of  them,  a  subject  of  set  off,  under  statute  of  set 
off,  nor  of  an  equitable  set  off,  nor  a  counter  claim,  for  which  a 
separate  judgment  could  be  rendered  for  the  defendant,  Fre- 
derick y.  Hamlin,  in  this  action,  against  the  plaintiff^  under  the 


cr. 
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provisions  of  the  code  of  procedure.  His  honor  the  judge  sus- 
tained the  objections,  and  directed  an  order  of  reference  to  take 
and  state  the  partnership  accoants,  and  to  his  decision  thereon, 
the  counsel  for  the  defendant,  Frederick  Y.  Hamlin,  then  and 
there  excepted. 

The  counsel  for  the  defenaant,  Frederick  Y.  Hamlin,  then 
moved  the  court  to  make  it  a  part  of  the  order  of  reference 
directed  in  this  action,  that  the  referee  to  be  appointed  should 
take  proof  of  said  claims  set  up  in  defendants'  answer,  which 
was  objected  to  bj  the  counsel  for  the  plaintiff,  and  the 
objection  was  sustained  by  the  judge,  and  to  the  decision 
thereupon,  the  counsel  for  the  defendant,  Frederick  Y.  Hamlin, 
then  and  there  excepted. 

And,  in  as  much  as  the  said  several  matters  so  occurring 
upon  the  trial  of  this  action  'do  not  appear  by  the  record  there- 
of, the  said  judge,  upon  the  prayer  of  the  defendants,  Hamlin 
and  Squires,  hath  affixed  his  seal  to  this  bill  of  exceptions,  the 
thirtieth  day  of  Jime,  in  the  year  1853. 

J,  T.  Brady^  for  the  defendants,  insisted  that  the  judgment 
at  special  term  ought  to  be  reversed,  upon  the  following 
groimds. 

I.  The  court  erred  in  deciding  that  two  separate  judgments 
might  bo  rendered  in  this  action. 

n.  The  court  also  erred,  in  ordering  judgment  for  a  certain 
sum,  on  the  ground  that  it  was  admitted  in  the  answer  to  be 
due.  (a)  Because  no  such  imperfect  or  partial  judgment  could 
legally  be  rendered,  (b)  Because  the  admission  was  qualified 
and  not  absolute,  and  made  in  relation  to  certain  counter- 
claims. 

HI.  The  court  should  have  allowed  the  coxmter-daims  to  be 
considered  in  the  reference,  as  this  is  a  case  in  which  a  joint 
and  not  several  judgments  might,  and,  on  the  pleadings,  must 
be  rendered.  The  defendant,  Sloan,  is  not  liable  for  llie  so- 
called  admitted  balance. 

lY.  The  court  had  no  right  to  give  judgment,  founded  ex- 
clusively on  the  supposed  admissions  in  tlie  answer.  The  whole 
asiswer  must  be  tiJcen  together,  and,  if  so  taken,  no  judgment 
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upon  it  against  either  of  the  defendants  conld  properly  be 
rendered. 

I.  Dayton^  for  plaintiff,  con^a. 

L  The  court  had  the  power  to  make  the  order  for  the  pajmeot 
to  the  plaintiff  of  the  amount  admitted  by  the  answer  of  the 
defendant  to  be  due  him  (Code,  §  244 ;  Cla/rk%(m  v.  De  Peyster^ 
1  Hop.  Oh.  R.  274 ;  Bdberts^  administrator,  v.  Law^  4  Sand- 
ford's  Sup.  Court  Rep.  642  ;  Tracy  v.  Rumphrey^  3  Code  Rep. 
190). 

IL  Whethw  the  sum  of  six  thousand  dollars  is  admitted  by 
the  answer  of  the  defendants  to  be  due  the  plaintiff,  is  not  a 
q^uestion  arising  on  these  exceptions.  Whether  a  certain 
amount  is,  or  is  not  admitted  by  the  pleadings  to  be  due,  is  a 
question  in  respect  to  which,  on  objection,  a  judge  cannot  make 
a  mistake.  An  objection  was  not  made,  nor  does  any  appear 
on  the  exceptions,  that  the  amount  stated  to  be  admitted  is  not 
admitted  by  the  answer.  The  court  will  not  look  into  the 
pleadings  to  examine  the  truth  of  matters  taken  for  truth  at 
special  term  {Mwnaon  r.  Hegeman^  5  Howard's  Prac.  Rep.  228 ; 
10  Barber's  Sup.  Ct.  Rep.  112). 

HI.  In  point  of  feet,  if  the  court  wiU  go  into  the  inquiry,  the 
sum  of  six  thousand  dollars  and  upwards  is  admitted,  by  the 
answer  of  the  defendants,  to  be  in  their  hands,  and  due  to  the 
plaintiff. 

lY.  The  claim  set  up  in  the  answer  of  the  defendants,  by 
way  of  counter-claim  on  the  part  and  behalf  of  the  defendant 
Frederick  V.  Hamlin,  was  properly  disallowed  by  the  court 
below  (Code,  §  160,  Statute  of  Setroffs,  2  R.  S.  854, 4  ed.  604  ; 
Murray  v.  Tola/nd^  8  John's  Ch.  Rep.  573  ;  Dale  v.  Cooh^  4 
John's  Ch.  Rep.  11 ;  Ba/rber  v.  Spencer^  11  Paige,  517). 

V.  The  judgment  of  the  special  term  ought  to  be  affirmed. 

By  thb  CouBT.  Hoffman,  J. — This  was  an  appeal  from 
an  order  made  at  the  special  term  on  the  80th  of  June,  1858, 
the  case  being  heard  on  the  pleadings  alone. 

The  plaintiff  sets  forth  that  he  was  ^  special  partner  in  the 
^rm  of  Hamlin,  Sloan  &  Squires,  composed  of  the  defendants 
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and  himself,  under  written  articles  of  partnership,  dated  the 
1st  of  January,  1849,  and  stated  in  the  complaint  He  sets  out 
the  grounds  of  his  action  in  detail,  and  the  relief  sought  is  an 
injunction,  receiver,  an  account  of  the  partnership  transactioDS, 
and  payment  of  the  amount  which  may  be  found  due. 

The  averments  in  the  answer  need  not  be  stated  until  tbe 
points  raised  in  the  cause  are  discussed. 

The  order  at  the  special  term  was  made  upon  the  pleadings 
alone,  and  directed  that  the  defendants  pay  and  deliver  to 
the  plaintiff  the  sum  of  $6000  which  appears  by  the  pleadings 
to  be  a  just  claim  on  the  part  of  the  said  plaintiff  from  the 
said  defendants,  and  applicable  to  the  payment  of  the  plaintiff's 
claim  herein,  and  that  the  said  sum  be  charged  against  the 
plaintiff  on  a  final  settlement  of  the  accounts  of  the  firm  of 
Hamlin,  Sloan  &  Squires.  This  is  the  first  branch  of  the 
order  which  is  appealed  from,  the  other  clause  objected  to  will 
be  afterwards  noticed. 

The  appeal  is  taken  on  behalf  of  the  defendants,  HamKn 
and  Squires.  These  defendants  alone  appeared  by  counsel  on 
the  hearing  below.  The  order  probably  was  meant  to  extend 
to  them  only. 

As  to  the  defendant  S.quires,  the  complaint  itself  states 
that  he  had  received  only  the  share  which  he  was  entitled 
to  under  the  articles  of  partnership,  and  that  all  the  assets  are 
in  the  hands  of  the  defendant  Hamlin.  It  is  not  perceived 
how  the  order  can  be  sustained  as  against  him. 

But  apart  from  this,  and  as  to  the  defendant  Hamlin,  we  con- 
sider the  order  to  be  incorrect.  "We  regard  the  fifth  subdivi- 
sion of  the  244th  section  of  the  Code  which  has  been  referred  to, 
as  recognising  and  declaring  the  rule  which  prevailed  in  the  court 
of  chancery,  and  as  going  no  further.  It  was  very  clearly  settled 
in  that  tribunal,  that  an  application  to  pay  money  into  conrt, 
or  to  a  party  before  final  decree,  or,  at  least,  before  a  report  of 
a  master,  must  be  founded  upon  a  full  and  explicit  admission 
in  the  answer,  or  examination  of  the  defendant,  of  a  sum  being 
due.  The  court  will  not  examine  the  case  to  decide  whether  it  is 
so.  The  order  would  not  be  granted  if  any  examination  of  boob 
or  accounts  was  necessary  to  attain  the  result.  It  was  refosed 
in  one  case,  though  made  upon  the  affidavit  of  an  acconntant 


NEW  YORK— DECEMBEE,  1868.  619 

CouneD  y.  Uamlin. 

that  from  an  examination  of  schedules  and  books  of  the  defen- 
dant a  certain  sum  was  due.  {Mills  v.  Sanson^  8  Vesey,  68 ; 
Hoe  V.  Oudgeon^  Cooper's  Cases  304.  See  also  the  important 
case  of  Griliert  v.  OoUj  before  Chancellor  Sandford,  stated 
from  MSS.  1st  Hoffman's  Ch.  Pr.  323  n.) 

Is  there  any  such  plain  admission  in  the  answer  of  this  sum 
of  $6,000,  being  due  by  the  defendants  or  either  of  them  to  the 
plaintiff  ? 

The  plaintiff  alleges  ^'  that  tliere  is  due  to  him  on  account 
of  his  dhare  in  the  said  partnership  the  sum  of  '$14,600  as  nearly 
as  he  can  estimate  the  same.  That  he  has  endeavored  to 
ascertain  the  partnership  property  in  the  hands  of  Hamlin, 
That  permission  to  the  book-keeper  to  make  out  the  settlement 
has  been  refused.  But  that  from  such  information  as  he  is  able 
to  obtain,"  he  alleges  ^^  that  there  is  now  in  the  hands  of  said 
Frederick  V.  Hamlin,  belonging  to  the  said  firm,  subject  to  dis- 
tribution and  due  to  the  said  plaintiff  in  great  part,  Uie  sum  of 
$6,000,  and  that  said  Hamlin  refuses  to  make  distribution  of  the 
property  of  the  partnerslrip." 

In  reply  to  this  allegation  the  defendants  referring  to  it 
explicitly  aver,  that  ^'  the  debts  have  been  paid ;  that  there 
are  no  ^abilities  of  the  firm*(witli  some  specified  exceptions); 
that  the  amount  of  the  assets,  exclusive  of  certain  discounted 
notes,  is  about  $33,500,  and  including  such  notes,  about 
$40,000 ;  and  that  the  extent  of  the  right  or  interest  of  the  said 
Coursen  therein  is  believed  to  be  as  hereinafter  stated." 

They  then  proceed  to  set  out  various  counter  demands,  which 
they  insist  should  be  allowed  against  the  plaintiff's  share  of 
these  assets.  There  is  clearly  nothing  like  an  admission  of  lia- 
bility in  a  definite  sum  to  be  found  here.  The  court  must  be 
compelled  to  ascertain  by  a  minute  examination  of  the  case  as 
presented,  whether  a  sum  may  be  considered  as  due.  The  au- 
thorities cited  show  that  this  duty  is  not  imposed  upon  it. 

But  if  it  were  imposed,  the  result  in  this  case  would  not  bo 
certain ;  that  is,  it  would  not  clearly  appear  that  Hamlin  owes 
the  plaintiff  on  this  account  $6,000  or  about  that  sum ;  or  ever 
had  on  hand  moneys  from  the  assets  to  pay  him. 

From  an  examination  of  the  statements  in  the  pleadings  the 
following  are  probably  the  results* 
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That  the  debt  to  the  plaintiff  is  about  the  sum  churned  of 
(14,200.  That  the  debt  of  the  defendant  Hamlin  to  the  fim 
at  ihe  date  of  the  answer  was  not  over  $1,600.  That  the  out- 
standing assets  were  about  $33,000.  That  these  enter  into  the 
computation  of  profits,  and  of  course  make  part  of  the  debt 
due  to  plaintiff.  It  is  on  the  assumption  that  the  assets  can  be 
realized,  that  he  becomes  entitled  to  the  debt  which  he  claintt. 
But  upon  clear  principles  in  settling  partnership  acconntB^ 
the  assets  are  first  to  be  applied  in  payment  of  demands  of  cre- 
ditors or  partners  made  qitad  creditors,  and  the  personal  re- 
sponsibili^  of  each  for  his  balance  due  is  only  to  be  ultimatelj 
resorted  to. 

There  is  nothing  on  these  pleadings  to  show  that  Eamlin  bad, 
at  the  date  of  his  answer,  any  amount  in  hand  from  this  sum  of 
$33,000. 

It  is  by  no  means  to  be  concluded  that  the  statements  thus 
made  are  accurate  or  approach  to  accuracy.  It  is  only  con- 
sidered that  these  are  the  most  probable  results  from  the  plead- 
ings as  they  now  stand. 

The  next  objection  of  the  defendant  is,  to  that  part  of  the 
order  which  directs  that  the  alleged  claims  set  up  in  the  an- 
swer, by  way  of  counter-claim  on  the  part  of  the  defendant 
Hamlin,  be  disallowed. 

As  to  the  counter-claim  which  is  stated  to  have  arisen  bj 
reason  of  a  demand  against  the  plaintiff,  arising  out  of  ti»B 
concerns  of  the  firm  of  Fitch,  Sloan  &  Hamlin,  we  are  of  opi- 
nion that  the  matter  cannot  be  entered  upon  in  this  suit;  that 
the  members  of  that  firm  should  be  parties  to  any  proceed- 
ings to  adjust  it 

The  other  alleged  counter-claims  are  for  a  compensation  for 
services  rendered  in  settling  the  concerns  of  the  firm  of  Fitd, 
Hamlin  &  Sloan,  and  Hamlin,  Sloan  &  Teft  Besides  other 
objections,  it  is  sufficient  to  say  that  there  is  no  statement 
of  an  express  agreement  to  pay  for  such  services;  and  that 
a  partner  cannot,  without  such  agreement,  be  allowed  a  com- 
pensation. 

The  order  is  in  these  particulars  correct  The  order  of  the 
special  term  must  be  vacated  as  to  the  direction  to  pay  over  the 
$6,000,  and  be,  in  all  other  respects,  affirmed. 
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Under  the  ReTieed  Statute  relative  to  the  aBBesBment  and  collection  of  taze% 
eyery  building  erected  for  the  use  of  a  seminary  of  learning,  whether  the  semi" 
nary  be  incorporated  or  not^  and  whether  public  or  priyate^  is  exempt  from 
taxation. 

The  building  in  question  was  originally  planned  as  three  distinct  houses }  bvft 
soon  after  the  foundations  were  laid,  it  was  agreed  between  the  owner  and  the 
plaintiff,  that  it  should  be  altered  and  finished  so  as  to  adapt  it  exdusiyely  as 
one  building,  to  the  use  of  a  boarding-school  for  young  ladies ;  and  it  was 
altered  and  finished  accordingly. 

Held^  that  by  a  reasonable  construction  of  the  statute,  it  was  to  be  considered 
strictly  as  a  building  erected  for  the  use  of  a  seminary  of  learning. 

Seld,  that  it  did  not  lose  its  character  as  such  by  the  fact  that  the  scholars 
were  boarded  and  lodged,  and  part  of  the  building  used  for  the  dwelling  of 
teachers. 

Beld,  that  the  defendants  haying  admitted,  by  their  answer,  that  they  had  re- 
ceived taxes  unlawfully  collected  from  the  plainti£^  were  preclnded  setting  up 
as  a  defence,  that  the  plaintiff  ought  to  have  sought  her  remedy  by  a  certiorari 
or  mandamuif  or  in  an  action  against  other  persons. 
(Before  Oaxlxt,  Ch.  J.,  Emm  and  HoFnuxr,  J.J.) 
November  21 ;  December  17,  1868. 

Tbib,  substantially,  is  the  same  case  as  Ghegaray  t.  Jenkm$ 
(reported,  3  Sand.  S.  0.  Eep.  409).  It  involyee  the  same  queih 
tions,  and  seeks  to  recover  the  same  amount.  The  judgment 
of  this  court  in  Chega/ray  v.  JenhinSy  was  reversed  by  the  Court 
of  Appeals,  on  the  ground  that,  whether  the  taxes  upon  the 
building  occupied  by  the  plaintiff  were  lawfully  assessed  or  not, 
the  defendant  Jenkins,  who,  as  a  constable,  had  collected  them, 
was  protected  by  the  warrant  from  the  receiver  of  taxes,  under 
whidhi  he  had  acted  (1  Selden,  p.<376).  In  consequence  of  tliid 
reversal,  this  action  was  brought  against  the  corporation  of  the 
city,  claiming  to  recover,  as  imlawfuUy  assessed,  the  amount 
of  the  taxes  which  Jenkins  had  collected,  and  which  the  com* 
plaint  alleged  that  he  had  paid  over  to  the  defendants. 

The  defence  set  up  in  the  answer  was,  that  the  building 
which  the  plaintiff  claimed  to  be  exempt  from  taxation,  as  a 
seminary  of  learning,  consisted  in  effect  of  three  dwelling- 
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houses,  which  were  principally  used,  and  were  liable  to  bo 
taxed,  as  such.  The  answer  did  not  deny  that  the  defendants 
liad  received  the  several  sums  collected  by  Jenkins,  as  alleged 
in  the  complaint. 

The  cause  was  tried  before  Mr.  Justice  Paine  and  a  jury,  on 
the  20th  December,  1852,  and,  upon  the  trial,  the  counsel  for 
the  plaintiff  read  in  evidence  the  following  stipulation. 

"  It  is  hereby  stipulated,  that  on  the  trial  of  this  cause,  tiie 
following  facts  are  to  be  admitted,  as  duly  proven,  viz.: 

"  That  the  building  occupied  by  the  plaintiff,  as  charged  in 
the  complaint,  that  is  to  say,  Nos.  14, 16  and  18,  Union  place) 
was  originally  intended  for  a  school,  to  be  occupied  as  snch 
by  the  plaintiff,  and  was  continued  and  completed  accordingly. 
lliat  the  building  was  originally  planned  for  three  houses,  but 
was  altered  and  finished  as  one,  for  the  purpose  of  being  nsed 
as  a  school.  That,  in  carrying  up  the  walls,  doors  were  either 
cut,  or  left  open,  in  the  brick  partition  walls  of  the  buildings, 
for  the  purpose  of  connecting  the  three,  and  the  building  was 
finished  as  one  house.  The  comer  house,  or  what  was  intended 
to  be  such,  was  finished  without  door  for  entrance  hall,  or 
staircase,  the  whole  of  the  lower  floor  being  left  flush,  and 
finished  as  one  large  exhibition  or  music-room,  openings  being 
left  in  the  brick  partitions,  so  that  the  staircase  of  the  next 
building  could  be  used  for  access  to  the  second  story.  In  the 
basement,  and  also  on  the  third  floor,  the  building  was  finished 
without  partitions,  so  as  to  be  used  as  refectory  and  dormitory* 
The  whole  building  was  originally  planned  as  three  distinct 
houses,  but  shortly  after  the  foundation  was  laid,  an  arrange- 
ment was  made  between  Mr.  Euggles  (the  owner)  and  Madame 
Chegaray,  that  the  building  should  be  altered  and  finished  for 
the  purpose,  and  exclusively  to  the  uses,  of  a  school,  and  conid 
not  be  used  for  the  purpose  of  a  public  or  private  dwelling-honso 
or  houses  without  entire  alterations,  and  at  an  exceedingly 
heavy  expense. 

"  It  is  further  stipulated,  to  admit  as  a  fact,  subject  to  objec- 
tion as  to  the  competency  of  such  testimony,  that  Colnmbia 
College  and  the  New  York  CTniversity  Buildings  have  been,  and 
are  used  for  the  purpose  of  dwelling-houses  for  professors,  and 
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boarding  for  stadents,  and  that  portions  of  those  bnildings  have 
been  at  times  let  oat  for  purposes  unconnected  with  education. 

"It  is  further  stipulated  to  admit,  for  the  purpose  of  this 
trial;  that  Heloise  D.  Ohegaraj,  the  plaintiff  in  this  suit,  was, 
at  the  time  of  assessment  and  levy  hereinafter  mentioned,  and 
has  been  for  some  years  previous  thereto,  the  lessee  and  occu- 
pant of  certain  premises  on  Union  Place,  in  the  eighteenth 
ward  of  the  city  of  New  York,  known  as  Nos- 14,  16  and  18 
Union  place. 

"  That  the  assessors  legally  elected  and  holding  office  in  said 
ward,  did  assess  house  and  lot  No.  14,  in  the  sum  of  fifty-five 
dollars  twenty-two  cents ;  house  and  lot  No.  16,  in  the  sum  of 
one  hundred  and  twenty-five  dollars  fifty-two  cents  ;  house  and 
lot  No.  18,  in  the  sum  of  one  hundred  and  forty  dollars  fifty- 
seven  cents ;  said  houses  and  lots  being  the  said  premises 
Teased  and  occupied  by  the  said  Heloise  D.  Chegaray. 

"  The  said  assessment  was  confirmed,  according  to  law,  by 
the  Board  of  Supervisors  of  the  city  and  county  of  New  York, 
on  the  12th  day  of  October,  A.D.  1846,  and  a  warrant  issued  by 
them,  in  due  form  of  law,  to  the  receiver  of  taxes  in  said  city, 
to  collect  from  Madame  Chegaray,  who  is  the  plaintiff  in  tliis 
action,  the  sums  mentioned  opposite  to  her  name,  according  to 
the  provisions  of  the  statute  in  such  case  made  and  provided, 
such  sums  being  the  sums  above  mentioned,  as  assessed  upon 
the  premises  leased  and  occupied  by  her. 

"  That  such  assessment  of  taxes  was  not  paid  previous  to  the 
twentieth  day  of  January,  A.D.  1848,  and  has  not  since  been 
paid. 

"  That  a  warrant  was  issued  by  the  receiver  of  taxes  of  the 
fiity  of  New  York,  in  due  form  of  law,  to  the  defendant,  Joseph 
Jenkins,  a  constable  of  said  city,  commanding  him  to  levy  the 
amount  of  tax  set  opposite  the  name  of  the  said  plaintiff*,  by 
distress  and  sale  of  the  goods  and  chattels  of  the  plaintiff,  and  that 
the  said  amounts  are  the  amounts  above  mentioned  as  assessed. 

"  That  under  and  by  virtue  of  such  warrant,  the  defendant 
levied  upon  the  property  belonging  to  the  said  plaintiff,  for  the 
taking  and  converting  of  which  this  actioji  is  brought. 

"  That  all  notices  required  by  law  to  be  given  or  published 
in  the  premises,  were  duly  given  or  published. 
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^^  And  it  is  further  stipulated,  that  it  shall  be  admitted  on 
trial,  that  the  premises  aboye  mentioned,  at  the  time  of  sadi 
assessment  and  levy,  above  mentioned,  were  occapied  by 
Madame  Ghegaraj, .  as  a  boarding  and  day  school  for  young 
ladies  ;  and  one  of  the  rooms  of  said  premises  was  used  as  a 
dormitory  and  office. 

"  It  is  further  stipulated,  that  either  party  may  read  from  the 
printed  case,  in  the  suit  of  Chegwray  v.  Jenkins^  in  this  court, 
the  facts  contained  therein.  And,  if  required,  the  plaintiff  vill 
produce  on  the  trial,  the  maps  referred  to  in  said  case. 

^^Henby  E.  DAYnsB, 
"  Att'y  for  DefkB. 

^^  TUGEEB  &  CSAFO, 

«  For  Plaintiff" 
The  plaintiff  then  rested. 

The  defendants'  counsel  then  read,  subject  to  objection  as  to 
its  competency,  a  printed  circular,  showing  the  terms  and 
character  of  the  plaintiff's  school,  as  a  boarding  and  dayscliool 
for  young  ladies. 

And  it  was  admitted  by  the  counsel  for  the  plaintiff,  ihst  the 
pi*emises  in  question  are,  and  were,  at  the  time  the  same  were 
assessed  for  the  tax  sought  to  be  collected  by  the  defendant, 
occupied  in  accordance  with  the  terms  expressed  in  the  circular, 
and  for  the  purposes  therein  mentioned. 

It  was  further  admitted  by  the  counsel  for  plaintiff  and  de- 
fendant, that  the  property  specified  in  the  plaintiff's  complaint, 
was  levied  on  by  a  constable  of  the  city  of  New  York,  and  the 
money  collected  therefrom  in  manner  and  form  as  in  said  com- 
plaint is  stated. 

The  jury  thereupon,  nnder  the  charge  of  the  judge,  found  a 
▼erdict  for  the  plaintiff  for  $2,400,  subject  to  adjustment  as  to 
amount,  and  subject  to  the  opinion  of  the  court,  upon  a  case  to 
be  made ;  either  party  to  hare  liberty  to  turn  the  same  into  a 
bill  of  exceptions. 

T.  XT.  Tucker  moyed  for  judgment  for  the  plaintiff  upon  the 
yerdict,  and  argued  as  follows : 
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L  The  premises  occupied  by  the  plaintiff,  at  the  time  of  the 
assessment,  and  of  the  levy,  was  a  '^  building  erected  for  the 
use  of  a  seminary  of  learning,"  and,  as  such,  was  exempt  from 
taxation  (1  Kev.  Stat.,  sec.  4,  title  1,  chap.  12,  part  1,  p.  888  ; 
Opinion  of  Court  of  Appeals,  in  CJiegaray  v.  Jenkina^  1  Selden, 
876  ;  3  Sand.  409). 

n.  The  distress  warrant  and  levy  referred  to  in  the  com- 
plaint, were,  as  to  the  plaintiff,  illegal.  Her  right  to  the 
property  levied  on,  was  not  divested  thereby.  1.  The  premises 
in  question  being  exempt  by  law  from  taxation,  neither  the 
assessors  nor  supervisors  had  any  jurisdiction  in  relation  thereto, 
their  powers  and  duties  being  specifically  confined  to  taxable 
property  {Suydam  cfe  Wyckoff  v.  Keys^  18  Peters,  444. ;  1  Eev. 
Stat.,  part  1,  chap.  12,  title  2,  art.  2.).  2.  The  Eevised  Statutes, 
in  relation  to  the  collection  and  assessment  of  taxes,  contain  no 
provisions  which  can  apply  to  property  exempt  from  taxation. 
They  direct  the  assessors  to  ascertain  the  property  which  is 
taxable,  and  make  a  roll  of  such  only,  lliey  authorize  the 
assessors  to  reduce  the  amount,  of  a  tax,  or  correct  a  mistake  in 
one,  but  do  not  authorize  the  remission  of  a  tax,  nor  provide 
any  means  of  compelling  them  to  remit  a  tax.  8.  The  premises 
of  the  plaintiff  being  absolutely  exempt  by  law,  her  legal  rights 
could  not  be  affected  by  any  proceedings  of  the  assessors  or 
supervisors,  in  relation  to  a  subject  as  to  which  the  statutes 
gave  them  no  authority  (1  Eev.  Stat.,  part  1,  chap.  12,  title  3, 
art.  2,  sec.  8, 15, 17,  22,  23  ;  EUioU  v.  PiersoU^  1  Peters, 
328). 

III.  The  officer  who  made  the  levy  on  the  plaintiff's  pro- 
perty, in  so  doing,  acted  as  the  agent  or  servant  of  the  defend- 
ants, duly  authorized.  They  are  liable  for  his  acts,  and  the 
consequences  thereof  {Cla/rk  v.  Corporation  of  Washingtonj  12 
Wheat.  40  ;  Chestnut  SiU  Turrvpike  Co.  v.  ButteTj  4  Leig.  & 
B.  6).  Whenever  a  corporation  can  order  an  act  to  be  done, 
they  are  liable  for  the  consequences  (8  Starkie,  50 ;  The  MayoTy 
&c.  V.  Bailey y  8  Hill,  681,  538).  All  corporations  act  through 
agents,  and  when  the  act  of  the  agent  is  illegal,  the  corporation 
is  directly  responsible  {OorUoe  v.  City  of  Ci/ncim/natiy  4  Ham. 
600). 

lY.  The  defendi^its   actually  received   and   retained   the 
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]>laintiff 'a  property,  levied  on  by  a  city  constable,  for  a  tax 
fvom  which  her  premises  were  exempt  The  plaintiff  has  a 
right  to  recover  the  property  and  money  so  received  by  the 
defendants,  and  as  money  had  and  received  by  them  for  the 
plaintiff's  nse.  Assumpsit  will  lie  against  a  corporation  for 
damages,  assessed  l>j  a  jury,  for  land  of  the  plaintiff  taken  by 
the  corporation  {Stafford  v.  Corporation  of  Albany^  4  Johi 
Bep.  1  ;  Angell  &  Ames  on  Corporations,  sec.  379,  380, 385 ; 
Smithy  assignee,  v.  BirmingJuim  Qas  Co.^  1  A.  &  £.  520;  Jar 
borough  v.  Bank  of  England^  16  East  6). 

V.  The  Revised  Statutes  having  provided  no  mode  in  which 
the  assessors  or  supervisors  might  be  compelled  to  erase  the 
plaintiff's  building  from  the  assessment  roll,  she  wonid  be 
wholly  unprotected  against  a  distress  for  an  illegal  tax,  nnles 
her  right  of  action  against  the  defendants  can  be  maintained 

JS.  J.  Dillon  for  the  defendant,  insisted  that  the  verdict 
should  be  set  aside  and  a  verdict  and  judgment  thereon  be  or- 
dered for  the  defendants. 

.  L  The  premises  occupied  by  the  piamtiff  were  not  exempt 
from  taxation.  1.  It  is  not  a  public  establishment  Ereiy 
building  mentioned  in  the  third  class  of  exemptions,  is  a  public 
building,  except  a  "  seminary  of  learning"  and  "school  house f 
and  upon  the  principle  in  the  construction  of  statutes,  tumtur 
a  socOsy  they  must  be  public,  otherwise  they  are  not  exempt 
(Chegaray  v.  JenhinSy  3  Sandf.  409.)  2.  No  "  seminary  of  learn- 
ing" is  exempt,  unless  the  building  was  erected  for  such.  The 
buildings  in  question  were  erected  for  private  investment,  and 
were  built  in  the  usual  manner  of  dwelling-houses,  and  to  be 
used  as  such,  with  alterations,  after  the  seven  years'  lease  of 
the  plaintiff  should  expire.  3.  If  the  exemption  embraces  a 
private  "  seminary  of  learning,"  then  it  follows,  that  if  it  were 
originally  erected  for  such,  it  would  be  for  ever  thereafter  ex- 
empted from  taxation,  although  it  might  at  any  time  afterwards 
cease  to  be  used  as  such.  Such  being  the  necessary  consequence 
of  such  a  construction,  shows  that  such  could  not  have  been 
the  intention  of  the  legislature.  4.  It  is  not  a  "  school  house," 
in  the  usual  and  ordinary  signification  of  the  word.    6.  Ho 
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opinion  of  Ruggles,  0.  J.,  in  OJiegaray  v.  Jenhina,  1  Selden, 
876,  is  not  the  opinion  of  the  court,  and  must  be  considered 
obiter  dicta. 

n.  The  assessors,  tax  commissioners^  and  board  of  supervi- 
sors, had  jurisdiction  of  the  property,  and  acted  judicially  in 
determining  that  it  was  not  exempt.  Their  decision  is  conclu- 
sive until  it  is  reversed.  It  cannot  be  reviewed  collaterally. 
(  Van  Rensselaer  v.  Whiibeokj  7  Barbour,  138 ;  Oebome  t.  Dan- 
vere^  6  Pick.  98 ;  Chegaray  v.  Jenkins^  1  Selden,  818.) 

ni.  The  remedy  of  the  plaintiff  is  by  an  application  to  the 
assessors  and  to  the  supervisors,  or  by  certiorari,  or  by  manda- 
mus, or  by  trespass  against  the  five  supervisors  who  issued  the 
warrant  to  Jenkins.  (Chegaray  v.  Jmkine,  1  Selden,  882,  1 
R.  8.  393,  sec.  22 ;  Act  of  1850,  ch.  121,  sees.  18,  28.) 

lY.  The  case  shows  no  cause  of  action  against  the  defen- 
dants. 1.  The  case  shows  no  act  done  or  authorized  by  the 
defendants  in  the  collection  of  the  tax.  2.  The  allegations 
that  the  defendants  issued  the  warrant  to  Jenkins,  and  that 
Jenkins  paid  the  money  to  the  defendants,  are  conclusions  of 
law  not  pretended  to  be  an  averment  of  the  fact,  and  admitted 
by  the  plaintiff  to  be  incorrect,  unless  the  court  should  deem 
the  facts  stated  to  warrant  the  averments  as  conclusions  of  law. 
8.  There  is  no  relation  of  master  and  servant,  or  of  principal 
and  agent,  existing  between  the  corporatim^  and  the  persons 
authorized  to  assess  and  collect  the  taxes.  Unless  such  relation 
exists,  the  corporation  is  not  liable  in  cases  like  the  present. 
They  do  not  grant  the  authority  to  assess  the  taxes ;  such  au- 
thority is  granted  by  the  annual  tax  law  of  the  state.  Nor  do 
they  assess  the  taxes ;  taxes  are  assessed  by  assessors,  elected 
by  the  people,  and  confirmed  by  the  board  of  supervisors,  over 
whom  the  defendants  have  no  control.  Nor  are  the  taxes  as- 
sessed for  their  benefit  alone ;  they  are  assessed  for  county  and 
state  purposes.  The  amount  of  the  former  is  not  easily  ascer- 
tained ;  that  of  the  latter  exceeds  $200,000  a  year,  embracing 
the  mill  and  school  tax.  The  corporation  does  not  receive  the 
taxes  after  they  are  collected ;  they  are  paid  to  the  chamber- 
lain, as  the  treasurer  of  the  county,  who  pays  over  to  the  comp- 
troller of  the  state  so  much  as  are  state  taxes,  and  disburses 
the  residue,  partly  upon  the  warrants  of  the  supervisors  for 
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coTinty  purposes,  and  partly  upon  the  warrants  of  the  oorpon- 
tion  for  city  purposes.  The  defendants  have  no  control  of  the 
funds  for  their  own  purposes,  as  a  corporation,  but  onlj  for 
such  purposes  as  shall  be  expressly  autiiorized  by  the  aimnal 
act  They  can  neither  direct  what  property  shall  be  aasesBed 
nor  what  shall  be  relieved ;  such  power  belongs  to  the  super 
visors.  Nor  can  they  direct  what  shall  be  paid  into  the  hasdi 
of  the  chamberlain,  and  what  he  shall  reject.  The  defencbmtg 
do  nothing  in  the  collection  of  the  taxes,  as  the  agents  of  the 
state,  for  the  purposes  of  local  government  and  in  aid  of  the 
finances  of  the  state.  (Act  of  1813,  vol.  2,  p.  399,  sec.  150, 151, 
152,  165;  Act  of  April  6,  1816,  p.  123,  sec.  1,  2;  IRS. 
714,  4th  edit  chap.  13  ;  Act  of  1850,  ch.  121 ;  Angell  A 
Ames,  sec.  30  to  36 ;  Mwriin  v.  Mayor ^  1  Hill,  545 ;  Fthw 
V.  Mayor^  1  Denio,  595 ;  Bailey  v.  Mayor^  4  Hill,  531 ;  2 
Denio,  434.) 
Judgment  should  be  rendered  for  the  defendants,  with  cosla 

Bt  the  Ooubt.  Emmst,  J. — This  action  was  brought  to  re- 
cover from  the  defendants  an  amount  levied  upon  the  propertj 
of  the  plaintiff  under  a  warrant  issued  by  the  receiver  of  taxo, 
upon  the  ground  that  the  premises  were  exempt  from  taxation, 
and  that  the  defendants  had  received  the  amount  collected. 

When  the  subject  matter  of  the  present  suit  was  before  this 
court  in  the  case  of  the  present  plaintiff  against  Jenkins,  the 
decision  against  her  was  rested  upon  these  grounds ;  first,  that 
the  exemption  clause  of  the  statute  related  to  an  incorporated 
seminary  of  learning,  as  well  as  to  an  incorporated  academy; 
and  next,  that  the  act  of  1823,  afi  amended  by  the  act  of  1825, 
was  decisive  against  the  plaintiff  and  that  such  act  of  1885 
was  not  repealed.    (3  Sand.  Sup.  C.  Eep.  409.) 

The  court  of  appeals  have  shown  that,  in  the  latter  podtion, 
this  court  was  mistaken,  and  that  the  act  of  1825  was  repealei 

Conceding  the  force  of  the  reasoning  of  the  learned  jadge 
in  this  court  upon  the  construction  of  the  act  as  it  now  stands, 
we  cannot  escape  ftoxa  the  conclusion  that  the  court  of  appeab 
have  overruled  it,  and  settled  a  different  interpretation.  It  is 
true  that  such  court  decided  the  cause  against  the  plaintiff  opon 
a  ground  entirely  distinct  from  this  question,  and  that  it  was 
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unneeessary  to  hAve  said  a  word  upon  the  point  But  that 
point  was  raised ;  was  argued  by  the  counsel ;  was  elaborately 
discussed  by  the  court,  and  seems  to  have  been  positively  de* 
cided*  We  think  we  are  warranted  in  saying  that  it  wsa 
decided  by  the  whole  court,  with  the  exception  of  one  judge. 
The  construction  has  then  tiie  sanction  of  the  court,  whether 
the  whole  of  the  reasoning  of  the  presiding  judge  received 
their  approval,  or  not. 

n.  The  statute  provides  that  every  building  erected  for  the 
use  of  a  college,  incorporated  academy,  or  other  seminary  of 
learning,  shall  be  exempt  from  taxation.  The  first  and  most 
natural  meaning  of  this  phrase  is,  that  the  building  was  from 
the  beginning  designed  for  a  seminary,  and  that  this  design 
continued  throughout  the  period  of  its  construction.  In  the 
present  ease  it  appears  from  the  stipulation  (all  the  clauses  being 
considered  together)  that  the  building  was  probably  first  in- 
tended for  private  dwellings.  But  when  the  foundation  only 
was  laid,  the  agreement  took  place  between  the  owner  and  the 
plaintiff;  and  every  portion  of  the  building  subsequently 
erected  was  constructed  for  the  use,  and  adapted  to  the  pur- 
poses of  a  seminary. 

It  is  a  reasonable  construction  of  the  clauses  of  the  statute  in 
question  to  hold,  that  this  building,  under  these  circumstances, 
is  within  it,  that  it  was  erected  for  the  use  of  a  seminary  of 
learning.  It  would  be  perhaps  an  unreasonal)le  construction 
to  hold  that  an  existing  building  used  for  other  purposes,  and 
then  altered,  could  be  exempt  We  shall  not  attempt  to  define 
where  the^ne  of  discrimination  is  to  be  found. 

m.  The  liability  of  the  defendants  to  pay  the  money,  if  the 
legal  defences  stated  in  their  answer  are  invalid,  is  fixed  by 
their  own  admissions.  The  allegation  of  the  complant  is  posi- 
tive that  several  sums  as  collected  by  the  constable  were  paid 
and  delivered  to  the  defendants.  They  omit  to  deny  this  alle- 
gation  in  every  form.  We  cannot  be  bound  to  trace  tiie  destina- 
tion of  the  money  beyond  this,  nor  to  discuss  the  complicated  re- 
lations which  the  chamberlain  of  the  city  bears  to  the  city,  thd 
county,  and  the  state.  That  officer  is  the  officer  of  the  city  to 
Bome  extent,  at  least,  in  regard  to  the  moneys  raised  by  taxes. 
If  the  portions  of  what  he  received  can  be  severed  and  tritced, 

D.— n.  84 
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the  defendants  have  released  the  plaintiff  from  doing  ao  and 
hare  assumed  that  task  themselves. 

Judgment  must  be  entered  upon  the  verdict  for  the  plaintiff 
The  counsel  of  the  parties,  we  \mderstand|  have  sgr^  to 
iKljust  tb0  amoiwt, 


27xnBTADT  and  another  v,  'Fu)^^  Jqsl,  imploded  with  othm 


A  general  creditor  oaimot  maintain  an  lotion  tp  9»%  m^^  an  ■■ignmrnt  n 
fraudulent  and  Toid  u  agaimt  creditors,    Tlie  rule  that  aach  an  setioo  at 
only  be  brought  by  a  judgment  creditor,  haa  not  boeii  Altered  by  the  Ooda 
(Before  Di7u»  Campbxl^  and  BoawoBfS^  U,) 
December  10, 1868, 

Appeal  from  a  judgment  at  speoial  term  gustainiog  demiUTer 
to  the  complaint, 

The  complaint  stated  that  Alfred  and  Louis  tToel  wer^ 
copartners  and  dealers  in  jewelry,  under  the  name  of  A,  Jod 
&  Ck). ;  that  at  various  times  previous  to  the  1st  January,  1853, 
the  plainti^  (doing  business  under  the  name  of  Neostadti 
Barnett)  sold  the  said  A*  Joel  &  Ck).  merchandise  to  tb^ 
amount  of  $^,i91^Ti  and  that  the  credit  had  expir^ondie 
sales,  and  ik^  amount  was  due  and  unpaid;  that  th^saidA. 
Joel  k  Co.  had  recently  come  to  the  United  States,  and  esta- 
blished themselves  in  business  on  an  extensive  scale,  atKl  had  con- 
tracted large  debts  by  making  purchase  of  the  plaintiffi  ai4 
others;  that  they,  said  A.  Joel  ^  Co.,  had  recently  made  an 
assignment  of  their  stock  in  trade  as  copartners  (and  whedier 
other  property,  the  plaintifli  had  no  knowledge  or  information 
to  form  a  belief)  to  the  defendant  Flora  Joel ;  that  Flora  Joel 
was  the  sister  of  the  said  Alfred  and  Jiouis,  and  a  young  woman 
without  any  means,  and  obtained  a  livelihood  by  the  manual 
labor  of  embroidering  shoes,  &c.;  that  the  assignment  had  bean 
made  ostensibly  to  secure  a  pretended  indebtedness  of  Alfred 
And  Lonis  of  $5^000  or  $6,00p  to  ow  Mrs,  I^vy,  rodent  in  &r 
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land ;  that  the  debt  was  flotittoas,  ancl  set  up  by  the  assignors  in 
ColWoix  with  the  aad^eey  and  tixat  the  assignment  was  color* 
able  only,  ^d  nuide  to  defraud  creditors,  and  that  the  assignee 
was  a  party  to  the  fi^nd ;  that  the  said  Alfred,  Louis,  and  Flora, 
)iad  commenced  to  sell  at  auction  the  propertjr  pretended  to  be 
assigned;  that  the  auctioneer,  H.  H.  Leeds,  nad  received  and 
held  a  portion  of  the  proceeds  of  suqh  property  as  had  been 
sold ;  that  great  and  irreparable  injury  would  be  done  to  the 
plainti^  if  the  Joels  should  dispose  of  said  property,  and  the 
pretended  assigni^ent  should  be  allowed  to  stand  and  be  carrie4 
{nto  execution,  or  the  auctioneer  be  allowed  to  pay  over  the 
^ds  reeved  by  him,  and  uQless  an  injunction  issue.  The 
complaint  then  prayed  for  Judgment  for  the  debt^  with  interest, 
against  A.  &  L.  Joel,  and  costs  of  the  suit,  an  injunction 
jigainst  aU  the  defei^dants,  ai^d  that  the  assignment  Aould  be 
declared  fraudulent^  quII  ^d  void,  and  that  a  receiver  be 
fippoiQted. 

^  The  defendant,  Flora  Joel,  den^urred  to  this  complaint ;  and 
showed,  amon^  other  causes,  that  the  plaintiflfe  were  creditors  at 
large,  and  had  no  lien  by  judgment,  or  execution,  or  otherwise, 
on  the  property  assigned ;  that  they  had  not  exhausted  their 
l^medies  at  law  in  execntloQ,  ^d  did  not  show  that  they  had 
pxij  judgment  and  execution  issued  and  ^returned  unsatisiied, 
imd  were  ii^  no  position  to  impeach  or  disturb  any  dispo^itioq 
fih^t  A*  Joel  &  Co.  niij^ht  have  n^ule  pf  f^eir  property/ 

jQjyn>  Orcthamy  for  p]taintifb, 

J.  JS.  Sepbert  Jvdahy  for  defendant.  Flora  Joel, 

By  thb  Gottkt.  !Pi7eb,  J. — The  plaintiff  is  a  general  creditor, 
^ho  peeks  to  set  aside  an  assigmnent  made  to  the  defendant, 
Flora  Joel,  as  fraudulent  and  void,  as  a^unst  oreditors,  and,  it 
is  plain,  that,  as  against  her,  he  is  not  entitled  to  the  relief,  or 
any  part  of  tiie  relief,  wliich  he  demands,  unless  his  right  as  i^ 
creditor  to  impeach  the  assigQment  is  apparent  upon  the  &cq 
of  the  complaint,  Jt  is  needless  to  cite  authorities  to  prove 
that  before  the  Oode  no  such  action  could  be  maintained  by  a 
creditor,  without  averring  that  he  had  obtained  a  judgment 
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against  the  debtor  making  the  aanignment,  and  that  upon  tbii 
judgment  an  ezeontion  had  been  issued,  and  returned  oBsatb- 
fied ;  nor  do  we  understand  it  to  be  denied  that  such  was  the 
settled  law.  The  whole  argument,  upon  the  part  of  the  plain* 
tiff,  rests  upon  the  assertion,  that  the  law  in  this  respect  has 
been  altered  by  the  Code,  and  that  by  force  of  the  alteration 
every  creditor  has  now  the  same  right  to  have  a  fraudulent  as- 
signment set  aside  for  his  benefit,  as  was  formerly  possessed  bj 
judgment  creditors  alone. 

This  very  important  alteration  of  the  law,  as  hitherto  admi" 
nistered,  is  alleged  to  have  been  effected  by  §  219  of  the  Code; 
but  upon  examining  the  provisions  of  that  section,  it  seems  to 
us  manifest,  that  they  have  no  bearing  whatever  upon  the 
question  of  the  right  of  a  general  creditor  to  maintain  an 
action  like  the  preeent 

The  sole  object  of  the  sectioii  is  to  enumerate  and  define  the 
cases  in  which  a  temporary  injunction  may  be  granted,  but  all 
of  these  are  cases  in  which  it  appears  by  the  complaint,  thatthf 
plaintiff  is  entitled  to  the  relief  demanded,  against  the  defend- 
ant, to  restrain  whose  acts  or  proceedings  the  injunction  is 
sought  The  section,  doubtless,  enlarges  the  powers  of  the  court 
to  grant  injunctions,  but  does  not  enlarge  the  rights  of  the 
plaintiff,  in  any  case,  to  maintain  his  action,  but  leaves  the 
question,  whether  he  is  or  is  not  entitled  to  the  relief  demanded 
by  his  complaint,  to  be  determined  by  the  existing  law ;  the  law 
as  previously  understood  and  established.  Governed  by  this 
law,  the  judge  at  special  term  has  decided  the  iasue  raised  hy 
this  demurrer  in  &vor  of  the  defendant,  and  governed  by  the 
same  law,  we  cannot  do  otherwise  than  affirm  his  decision. 

It  would,  perhaps,  be  a  salutary  change  in  the  law  to  allow 
a  remedy  to  creditors  in  oases  like  the  present,  even  before  their 
debts  have  passed  into  judgment ;  but  such  a  change,  howevsr 
desirable,  can  only  be  n^e  by  the  exercise  of  legislatLYB 
power,  and  is  wholly  beyond  that  of  the  judiciary. 

The  judgment  appealed  from  is  affiixoed,  with  oosts. 


NEW  YORK— DECEMBER,  1868.  688 

Sohiif«ldt  ▼.  Ab«rii6thy. 


GsoBos  A.  SoBmnBLDr,  Receiver,  r.  CkASLss  ABssmrfinr. 

An  uagommi  for  the  benefit  of  crediton  gare  an  anthority  to  the  aangnee  to 
sell  the  property  aaaigned*  ''upon  snch  terms  and  conditions  as  in  his  jndg^ 
ment  may  appear  best»  and  most  for  the  interest  of  the  parties  eoncemed.'* 
MdH  that  these  words^  by  a  necessary  implicationi  gare  a  discretionary  power  to 
the  assignee  to  sell  npon  credit^  and,  therefore^  according  to  the  judgment  of 
the  Conrt^f  Appeals  in  JS^tehoUon  t»  Leavitt,  rendered  the  assignment)  npon  its 
face,  fraudulent  and  void. 
(Before  Dusb»  Cakpbsl^  and  Boswom^  JJT.) 
December  l^  1868. 

Thib  was  a  complamt  filed  by  the  plaintiff  as  receiver  of 
Oomelins  Lockwood,  a  judgment  debtor,  to  set  aside  an  assign- 
ment made  by  the  debtor  to  the  defendant. 

The  assignment  preferred  creditors,  and  the  only  grounds  npon 
which  it  was  sought  to  be  set  aside  were,  that  it  contained  a 
provision  authorizing  the  assignee  to  sell  tiie  assigned  property 
on  such  terms  and  conditions  as  in  his  judgment  might  be 
deemed  best,''  and  that  no  schedule  of  the  property  was  annexed 
to  the  instrument  as  required  by  its  terms. 

The  cause  was  argued,  at  special  term,  before  Mr.  Justice 
Oahfbell,  and  the  assignment  held  to  be  void  as  to  creditors. 
From  his  judgment  the  defendant  appealed. 

0.  F.  Scm^&rd^  for  appellant)  made  and  argued  the  follow* 
ing  points. 

1.  Hie  assignment  in  question  was  made  and  accepted  with 
the  hond  fide  intention  of  distributing  the  property  of  the  as* 
signor  among  his  creditors,  and  not  for  the  purpose  of  hindeiv 
ing,  delaying,  or  defrauding  them.  1st.  The  answer  denies  any 
fraudulent  intent,  and  none  appears  from  the  proo&  2nd. 
There  was  an  actual  lonA  fide  indebtedness  from  the  assignor 
to  the  preferred  creditors,  prior  to  the  assignment.  8rd.  The 
assigned  property  was  subject  to  the  lien  of  an  execution  pre^ 
vious  to  t^e  assignment,  and  an  adyance  was  made  by  the  pro- 
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ferred  creditor  in  addition  to  their  prchdoos  claim,  of  a  soni 
ftafficient  to  rentdre  sidd  li^n.  4tb«  ^o  fransfei'  is  abeolnte  and 
tmqiialified^  without  reseiTiltion  of  benefit  or  control  to  thd  aa' 
signor.  6th.  There  Was  an  actoal  and  immediate  delivesiy  of 
the  assigned  pr<tp0rty  4nd  bookd  <^  ac^sctolit,  colicdtatiil^  thd 
assignor's  whole  effects.  6th.  There  is  no  resulting  tmst  in 
&vor  of  thd  aidsignor  until  all  his  debts  are  paid. 

n.  The  omission  to  annex  schedules  to  an  assignment  for  thd 
benefit  of  creditors  is  not  per  96  fraudulent ;  and,  if  it  raiae  a 
presumption  of  firaud,  the  same  may  be  repelled  by  the  &ctB 
dhd  circumstance  attending  the  execution  of  the  instmmeni 
{Ou/nmfighcMi  r.  FreSborfu  11  Wend/  241, 264 ;  Keyes  v.  Brwki 
fi  Paige,  811 ;  St&vensr.  BeU,  6 Mass.  339 ;  Savms  YiRicha^ 
aon,  4 New  Hamp.  124;  Pierpanty.  OraAamy^WBah.  O.C.R 
282.)    The  &ct8  proved,  already  adrerted  to^  tend  to  repel  i 

E resumption  of  firaud  2nd.  llie  preparation  of  a  oomplettf 
iventory,  and  the  delirery  thereof  to  the  assignee  simaltai' 
tieously  with  the  execution  and  delivery  of  the  assignmeaf 
itself  are,  in  effeetf  equivalent  to  annexing  a  schedulej  and  My 
obviate  any  objection  arising  from  its  omission* 

The  omission  of  a  sohedule^  to  which  reference  is  made  as 
(<  annexed/'  leaves  no  such  unceftainty  in  the  words  of  descrip' 
tion,  as  would  invalidate  the  instrument,  considering  it  as  a  ooih 
Veyance.  1st  The  annexation  thereof  is  not  rendered  by  such 
reference  a  condition  precedent  to  the  complete  execution  of  thd 
transfei".  ( Wooduxxrd  v<  MarsAdUi  22  Pick  468 )  Keyee  vi  JSpuhi 
2  Paige,  811 ;  We^t  v.  S^ewardy  14  Mees.  and  Wei.  47.)  SncL 
The  general  words  of  description  used  cover  the  whole  piVpcoty 
of  the  assignor,  and  although  the  su1)sequeiit  specification  of 
|>articular  articles  would  have  controlled  and  limited  the  mean- 
ing, had  a  scheddle  be Ai  (Mutually  annexed^  specifying  partieoUr 
articles  onlj^  and  not  purporting  to  be  a  complete  inventory  of 
the  assignor's  effects,  still  the  entire  omission  of  any  schedale 
will  not  be  regarded  as  defeating  the  operation  of  the  general 
Words,  the  obvious  intent  of  the  instrument  being  to  convey 
the  whole  of  the  assignor's  property,  and  the  omission  of  tiie 
schedule  being,  obviously,  a  mete  misprision,  cured  by  the 
proo&  (Clap  v.  Smith,  16  Tic}^  24:7.) 
TV.  The  trusts  created  by  the  assignment  are  such  as  have 
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"  long  teen  sanctioned  ftnd  flttstAiiled  by  the  conrts,  and  their  le- 

*  gality  wM  nnqtiestioiied,  tlntil  the  i^ent  decision  of  iiie  Court 
bf  Appedd  ill  NichoUon  v.  ZeofviU,  tevendng  the  judgment  of 

^  this  (Jourt,  and  apt)r6ving  the  prior  case  of  Barney  V.  Oripn 

^  (2  Coifl.  365),  thre\^  a  dotlbt  upon  the  constinction  of  that  clause 

^'  in  thd  instrument,  which  vestB  in  the  assigilee  discretionary 

t)ower  over  thd  tenhs  of  sale.    Ist.  The  general  principle  that 

*  prefel*ences  ainong  creditors  may  be  secured  by  a  voluntary 
assignment  for  their  benefit  is  deemed  too  well  established  to  be 

9  controverted.    {^Itwtfay  V.  ^i^gB^  15  John.  671 ;    Oriyver  v. 

«  tra*A&wm,  11  Wend.  194.)    2nd.  The  trust  to  sell  upon  such 

1 ;  terms  and  conditions,  fis,  in  the  judgment  of  the  assignee,  should 

^'  app^air  modt  for  the  feeiieftt  of  the  parties  concfettted.  Was  lawful, 

I  and  its  execution  would  involve  no  hindrance  or  delay  as 

'•  against  creditors^    (a.)  The  law  requires  a  trustee  to  exercise 

\t  his  best  judgment  in  the  management  of  his  trust,  and  the 

n  courts,  upon  application  of  any  interested  party,  will  restrain 

t  any  erroneous  exercise  of  judgmfelit    Thd  trtlstee,  exercising 

J  his  judgment,  is  still  amenable  to  the  law,  and  liable  for  any 

iriolation  thereof.    {Borers  t.  Pe  Fored^  7  Paige,  272.)     (J.) 

I  The  trust  utider  consideration  Vests  no  snch  authority  in  the 

:•  assignee  to  sell  on  credit,  as  is  Contemplated  by  the  decisions 

I.  of  3ie  CJourt  of  Appeals,  above  referred  to.    (c.)  There  is  a 

r  marked  distinction  between  thos^  cases  and  the  present  one.    In 

I  the  former,  the  authority  to  sell  on  Credit  is  express  and  absc' 

i  lute.    In  the  latter,  if  it  exist  at  all,  it  must  be  implied,    (d.) 

Courts  will  not  imply  a  violation  of  law.    On  the  contrary,  if 

$  It  be  established  that  an  authority  to  sell  on  credit  is  unlawful 

;  and  fraudulent,  it  will  be  presumed  that  no  authority  to  make 

wich  sale  was  contemplated  in,  or  confetred  by,  the  instrument 

J  In  question,    {e.)  But  the  Very  terms  of  the  instrument  preclude 

^  the  implication  of  such  an  authority.    The  assignee  is  expressly 

(  directed  to  "convert"  the  assignor's  effects  into  •*  money,"  not 

r  into  noted  or  debts.    (/.)  It  is  believed  that  the  courts,  and  the 

profession  generally,  do  not  regard  the  decisions  above  referred 

to  as  establishing  the  doctrine  claimed  by  the  plaintiff  in  this 

case.    A  contrai^  position  has  been  repeatedly  taken  by  the 

judges  of  the  Supreme  OoUrt  at  special  term.    {JSaut?vworth  v« 

ShOdony  7  How.  Pr.  414;  Whiki^  r.  Kfom^  11  Barb»  198.) 
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T«  Tbe  adronce  made  to  the  plaintiff  in  the  execution,  by 
the  preferred  creditors^  for  the  purpose  of  relieying  the  property 
from  the  execution  lien,  was  made  in  good  faith,  and  upon  the 
conditiou  that  the  assignment  should  be  executed.  If  the 
assignment  be  set  aside,  the  preferred  creditors  hare  an  equi^ 
table  claim  to  the  extent  of  such  adTance4  The  mling  of  the 
court,  at  special  term,  in  authorizing  the  assignee  to  retain  the 
amount  so  advanced  out  of  tbe  assigned  property^  was  in  accord- 
ance with  law  and  equity^ 

YL  The  judgment  of  the  Court  at  special  term,  in  pranounc 
ing  the  assignment  fraudulent  and  yoid  as  against  creditors,  waa 
erroneons,  and  should  be  reversed.  The  assignment  should  be 
decreed  valid,  and  judgment  be  entered  for  the  defendant}  with 
beets  of  the  appeaL 

«/l  0.  JDimmiolkj  for  respondent,  dontrOi 

L  AasigmnentB  creating  preferences  are  not  encouraged,  but 
simply  tolemted  by  law)  the  parties  claiming  under  them  mnst 
be  prepared  to  show  with  certainty  their  validity ;  the  law  will 
iiot  aid  them  by  any  presumptions  in  their  favor.  (  Wdib  v« 
Dagget^  2  Barb.  9 ;  Woodlmm  v.  Maaher^  0  Barb.  257.) 

n.  llie  assignment  in  question  vests  in  the  assignee  a  discre- 
tion to  sell  upon  such  terms  and  conditions  us  in  his  (die 
assignee's)  judgment  may  appear  most  for  the  interest  of  the 
parties  concerned,  thereby  depriving  the  creditors  of  their  prior 
and  better  right  to  dictate  the  terms  upon  which  the  property 
should  be  sold^  and  empowering  the  assignee  to  sell  upon  credit 
if  he  sees  fit,  and  thereby  do  of  his  own  volition  what  he  has 
no  right  to  do,  except  by  consent  of  the  creditors^  or  by  order 
of  the  court  {jSamey  v.  Or\fflnj  2  Com.  365 ;  NichoUon  v. 
Zeavittj  4  Sandf.  252«  Overruled  in  Court  of  Appeals  See 
Judge  Edmonds'  opinion.) 

ifL  The  assignment  itself  is  imperfect,  dnd  never  was  dd 
executed  as  to  vest  the  property  in  question  in  the  assignee ; 
there  is  a  fidlnre  in  describing  the  property  assigned,  arising 
from  the  want  of  the  schedule  mentioned  in  the  assigxunent, 
thus  showing  that  the  instrunient  in  question  was  never  exe- 
cuted or  intended  as  a  full  lind  perfect  assignmenti  and  all  pro- 
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perty  therefore  belonging  to  the  judgment  debtor^  of  which 
defendant  has  posBeased  himself  by  yirtae  of  this  incomplete 
inatniment)  must  be  regarded  as  held  by  him  for  the  benefit  of 
the  plainti£^  representing  the  creditors  of  the  judgment  debtor. 
{Anma  r.  Lmdca^  6  Barb.  470 ;  Porter  v.  WiOiams,  6  H. 
Practice  Bep.  441 ;  WUkea  dk  limkdn  ▼.  Ferrie^  8h%  Ac, 
6  John.  Bep.  335 ;  Jdoir  <b  NarUyr^  v.  Bnmn^  14  Barb.  89.) 

lY.  If  the  assignment  shonld  be  regarded  as  executed)  it  is 
dearly  frandnlent ;  it  is  in  effect  an  assignment  of  so  mnch  of 
the  assignor's  property  as  he  shonld  theroafter  elect  to  put  on 
the  schedule.    (6  John.  Bep.  885.) 

Br  TH«  OouBT.  BoEB,  J*— Were  we  at  liberty  to  follow  ouf 
own  conyictions,  we  should  probably  have  no  difficulty  in  hold* 
ing  that  this  assignment  is  valid,  and  consequently  would  feel 
it  our  duty  to  declare  that  the  judgment  at  special  term,  as 
erroneous,  must  be  reversed. 

But  we  are  not  at  liberty  to  follow  our  own  views*  The 
Oourt  of  Appeals)  in  reversing  the  judgment  of  this  court,  in 
NichdUar^  v.  ZeMkty  has  established  the  doctrine,  that  an 
assignment  made  by  an  insolvent  debtor  for  the  benefit  of  his 
creditors,  is,  upon  its  face,  fraudulent  and  void,  when,  by  its 
terms,  a  discretionary  power  is  given  to  the  assignee,  by  the 
exercise  of  which,  the  immediate  conversion  of  the  property 
into  money,  or  the  immediate  distribution  of  the  proceeds  of 
its  sale  among  the  creditors,  may  be  prevented  or  delayed. 
Buch  a  provision,  it  seems,  is  conclusive  evideQce  of  an  intent 
to  delay  the  creditors,  and  an  intent  to  delay  creditors,  it  also 
seems,  is  equivalent  to  an  intent  to  defraud  them. 

It  may  be  that  the  discretion  is  given  with  a  sole  view  to 
benefit  the  creditors  by  enlarging  the  fund  out  of  which  their 
debts  are\o  be  satisfied,  but  this  circumstance,  whether  mani- 
fest  or  proved,  is  deemed  immaterial.  The  assignment,  to  be 
valid,  must  either  by  express  words,  or  by  its  necessary  legal 
construction,  devote  all  the  property  which  it  embraces,  not 
only  absolutely  and  unconditionally,  but  immediately  to  the 
payment  of  the  creditors^  It  must  be  Ihade  the  du^  of  the 
assignee  to  sell  the  whole,  with  the  least  possible  delay,  and  for 
cash ;  and  where  a  discretion  is  given,  the  exercise  of  which,  in 
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a  parti<mlflr  mod^,  would  be  incomistent  -with  the  discharge  of 
ibia  dutjy  ndt  only  the  objectioiiable  clanse)  bnt  the  whold 
ingtrnment  is  Yoidi  Saeh  ia  the  doctrine^  whidi  was  fint  an'* 
tionnced  bj  BROisBovfy  J.^  in  Bamey  t.  Oriffin  (2  Oomst  365)) 
If hich  the  Oonrt  of  Appeals,  in  Ifichdison  y,  ZeavUty  lun 
adopted  and  affirmed^  and  which  we^  thenefore^  are  now  bonod 
to  aaj,  is  eatabliahed  aa  law.  In  obedience  to  the  law  Ana 
eatabliahed^  we  are  constrained  to  declare,  that  this  asaignment) 
although  we  entertain  not  the  alighteat  doubt  as  to  Ihe  actual 
good  faith  of  the  parties,  ia^  upon  ita  face,  feandolent  and 
Void* 

l!he  diacretionafy  poWef  giveil  to  the  tnlst^  in  tbie  asrign* 
tnent,  which^  on  the  sole  grodnd  that  it  ^ntained  the  pow^i 
was  set  aside  as  frandnlent  in  IRoholaan  t.  ZecmU^  was  that  of 
selling  the  property  aaaigned  for  ^^  cash  or  upon  credit"  Hid 
anthoritj  of  the  trustee  in  the  case  now  before  ns^  is  to  sell  &0 
|>roperty  ^^  a{K>ii  snch  terms  and  conditions^  as  in  his  judgment 
may  appear  beet  and  most  for  the  interest  of  the  parties  con^ 
cemed»"  The  words  are  not  the  same^  but^  we  apprehend^  iM 
in  the  meaning  there  is  not  the  slightest  d^erencci  ^'Tenn^ 
and  conditions,"  can  only  mean  terms  and  conditions  of  paj* 
Inent)  and  nnless  in  connexion  with  the  words  that  follow  in 
the  clause  which  we  have  qnoted,  they  conrey  by  a  neeeBBait 
implication)  a  discretionary  power  to  sell  npon  credit'-they  ar0 
absolutely  without  significance  or  pulpose^^they  are  not  merd/ 
superfluous)  but  senseless* 

The  objection  is  not  met  by  saying  that  As  ft  aale  upon  credit 
Is  an  illegal  act)  the  court  will  not  presume  that  the  discretiofl 
given  will  thus  be  exercisedi  The  question  is  not  whether  the 
discretion  Will  be  exercised)  but  whether  it  was  meant  to  he 
giveU)  and  is  giren^  by  the  words  that  are  used ;  for  as  ire 
understand  the  decision  of  the  Oourt  of  Appeals)  it  is  tifie  intent 
of  the  debtor  to  delay  his  creditors,  as  manifested  by  his  grant 
of  the  discretionary  power)  not  the  probability)  or  improbAbi^ 
lity  of  the  future  ezerdae  of  the  power,  that  vitiates  and  nulli- 
fies the  assignmentt 

It  may  be  true  that  whefl  there  flre  aevdhd  modea  df  ex6^ 
eisitLg  a  discretion,  one  of  which  is  prohibited  by  law,  the 
others  not)  the  court^  in  order  to  soatain  the  grant,  will  presume 
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1  that  a  lawful  anthoiity  only  was  meant  to  be  giren.     Bat  the 

2  difficulty  in  this  case  is,  that  if  you  take  away  tiie  poWer  to  sell 
I  upon  credit)  no  discretion  femains^  siilce  there  can  be  no 
s  exercise  of  a  discretion  as  to  the  terms  and  conditions  of  a  sale^ 
I  when  it  is  for  citsh^  and  cash  alone,  that  the  said  cAn  be  made^ 
9  llhere  is  no  discretion  where  the  duty  is  single  and  imperative. 
\i  We  repeat  then,  that  the  question  relates  only  to  the  intent 
I  of  the  debtor  in  granting  a  diBCretionary  power,  as  evidenced 
}  by  the  terms  of  tibe  grant,  ahd  that,  in  this  ease,  the  debtoi* 
I  meant  that  the  assignee  should  sell  the  property  upon  credit,  if 

in  his  judgment  that  course  Would  be  most  beneficial  to  the 
i  parties  interested,  and  that  this  intent  is  manifest^  from  the 

terms  he  has  used^  we  think  it  is  impossible  to  doubt    We  can 
I  perceive  no  reason  for  giving  to  the  words  of  this  assignment  A 

I  different  cofHstructioH  from  that  Which  would  be  certainly  given 

,,  to  the  same  Words  in  an  ordinary  power  of  attorney.     Where 

.  the  power  given  to  the  attorney  is  to  sell  real  or  persolial  prey 

'^  J>erty )  upon  such  terms  and  conditions  as  he  may  deem  most  foi* 

^  '  the  interest  of  his  principal,  the  validity  of  a  sale  made  by  him 

in  good  faith,  upon  .credit^  We  apprehend  has  never  been 
,  doubted.    The  sale,  however,  cannot  be  talid,  unless  the  words 

^  embra(^  and  convey  the  authority^ 

^  Nor,  in  our  judgment,  is  this  construction  of  the  words  used 

In  this  flsstgnmeilt  varied  or  affected  by  the  direction  that 
follows  in  tiie  ckuse  that  We  have  quoted,  ^'to  convert  the 
toroperty  into  money.*'  The  duty  of  converting  the  property 
into  money  is  expressed  or  implied  in  every  assignment,  since 
where  the  creditors  are  to  be  paid  in  money,  silch  a  conversioiL 
I  tdust  of  Necessity  t>rec^de  the  payment    It  is  to  this  ultimate 

'  and  necessary  conversion  that  tne  direction  in  question  must  be 

construed  to  refer,  since  if  construed  as  imposing  the  duty  of 
milking  the  conversion  by  an  immediate  sale  of  the  whole  pro' 
petty,  the  discretion  previously  given  to  the  assignee  of  selling 
upon  such  "  terms  and  conditions  as  in  his  judgment  might  ap^ 
pear  best^"  is  taken  away  entirely,  and  the  words  of  the  entire 
dause  ftre  se^  at  once  to  be  i^ngnant  and  contradictory.  Ad 
It  is  certain,  however,  that  there  was  no  such  contradiction  in 
th6  mind  of  the  assignor,  we  are  compelled  in  this,  as  in  all 
nmilar  eases,  to  adopt  a  eonstruetion  whieh^  as  removing  the 
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apparent  repngiuuicy)  will  most  probably  be  oonsisteiit  wilh  tin 
real  intention. 

If  there  can  be  a  distinction  made  between  the  cases,  in 
which  the  power  to  sell  upon  credit  is  given  by  express  words, 
and  those  in  which  the  words,  although  genrnJ,  can  only  be 
satisfied  by  holding  that  they  embrace  the  power,  we  mugt 
leave  it  to  be  made  in  the  Oonrt  of  Appeals,  since  we  are  ou^ 
selves  nnable  to  see  that  thafe  is  any  ground  in  reason  upon 
which  the  distinction  can  be  rested. 

Holding,  therefore,  as  we  do,  that  this  case  is  in  principle  &e 
same  as  NiohdUon  v.  LeomU^  and  yielding  oxur  personal  coo- 
victions,  as  we  mnst,  to  the  controlling  authority  of  dut 
decision,  no  other  course  is  left  to  us  than  to  aflSrm  ths  ji% 
ment  at  special  term. 

Judgment  affirmed,  with  costs. 


#  BsBTiXD  qc  othen  <^*  Sisoooti 

AJtirtieaof  ib6Siiperi<nrCoitrt»ontheastkDMember,  1848,  lMa«d  «n  attiA* 
m«iit  againit  the  propwty  of  H.  d  Oo.»  merehaiitB  at  Vent  Gnu^  as  non-na* 
dent  debtors.  The  application  for  the  attachment  did  not  state  thst  th< 
oontraotk  ftaxA  trhich  the  debt  arose)  was  made  within  this  state)  or  that  dl 
the  applicants  w«re  residents  of  the  state  )  and  it  appeared  on  the  face  of  tiM 
pleadingly  that  One  of  the  applioants  Waa^  In  &CI9  a  resident  in  Ftaneei 

^eH  that  the  Justices  of  the  Superior  Courts  from  the  1st  of  January)  1880^  until 
the  Ist  of  July,  1847,  had  authority)  ilnder  the  proTisions  of  the  Reyiaed  Sts^ 
tntes^  sa  ei;  officio  Supreme  Court  Gommissionen^  to  issne  attachment  agtinft 
abscondmg  or  non-resident  debtors. 

&9H  fortheiv  that  although  the  office  of  Sttptane  GL  Gomtlilasioner  Was  abo&iMd 
from  and  after  the  Ist  of  Jaly^  1847)  yet  the  power  of  the  Justices  of  the  Sb* 
perior  Court  to  issue  sUch  attachments^  was  presenred  and  continued  to  them  by 
the  7th  section  of  the  act  providing  fOr  the  election  of  the  Justices  of  that  C^m^ 
passed  12th  May,  1847. 

BtH  therefore,  that  the  judge  who  issued  the  attachmiB&t  iu  question,  had  jmii' 
diction. 

Held,  forther,  that  the  attachment^  And  the  proceedinga  thereon,  were  not  ren- 
dered Toid  by  the  fact,  that  one  of  the  applicanta  resided  in  France^  it  appel^ 
lug  that  the  debt  waa  dua  to  them  aa  pwtnan^  and  that  thair  botfiai^  ••  • 
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k  jiMre«kt]l«  firm  wm  oondnetod  in  th«  eity  of  ITnr  Tork,  wh«n  the  pui&en 

who  nuuMgad  th«  bnsmeM  then  redded. 
The  applioation  for  the  attachment  itated,  that  the  debt  arote  upon  a  oontrao^ 
^  whereby  the  debtors  eontraeted  to  sell  certain  merchandiee  deliyered  to  them, 

M  and  account  for,  and  pay  over  the  prooeeda  to  the  applicants ;  but  the  demand 

3  proved  upon  the  tria],  and  for  which  the  verdict  WM  given,  ineluded  a  sum  of 

money  advanced  by  the  applicant!  to  the  debton  in  the  city  of  Kew  York, 
jjtf^  that  the  sum  so  advanced  ought  not  to  have  been  included  in  the  verdict^ 
^  and  muBt  be  deducted  therefrom,  as  it  was  no  part  of  the  demand  stated  in  the 

I  application ;  and  therefore  no  part  of  the  demand  for  which  tiie  defendant^ 

by  virtue  of  the  bond  given  by  him,  to  diedharge  the  attochment,  ww  liftblt 
(Before  Dun,  CUxranj^  and  Boawom^  JJ,) 
^  Pecember  8 ;  December  31  1868. 
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Cask  upon  ezceptionsy  direoted  to  be  heard  in  the  flnt 
Instance  at  the  genmtl  tenn. 

The  action  was  brought  upon  a  bond  given  by  the  defendanti 
to  discharge  an  attachment  against  the  property  of  L.  S.  Har- 
gons  &  Co.,  merchants  of  Yera  OnxZj  as  non-resident  debtors. 

The  complaint  charged  that,  upon  the  written  application  of 
the  plaintiffs,  duly  verified  pnrsuant  to  the  stotnte,  and  stating 
that  Lonis  S.  Hargons  and  Emile  Yoss,  co-partners  in  business, 
under  the  firm  of  L.  8,  Hargous  k  Co.,  were  non«residentB  of 
the  State,  and  were  indebted  to  the  pUdntiflb  in  the  sum  of 
$3,360.92  and  upwards,  arising  upon  contract,  the  Honorable 
L*  H.  Sandford,  one  of  the  justices  of  this  court,  issued 
the  attachment  in  question,  against  all  the  real  and  perBonal 
estate  of  the  debtors  within  the  city  and  county  of  New 
York  ;  that  the  sheriff,  to  whom  the  attachment  was  directed, 
in  obedience  thereto,  attached  certain  property  and  effects  of 
the  debtors,  and  that  the  defendant^  in  order  to  discharge  the 
attachment,  on  the  10th  of  January,  1849,  executed  to  the 
plaintiflS^  and  delivered  to  Mr.  Justice  Sandford,  for  their  use, 
a  bond  or  obligation,  in  the  words  and  figures  following.  The 
complaint  then  set  forth  the  bond  at  lai^,  which  was  in  the 
penalty  of  $6,721.84,  and  was  conditioned  to  be  void,  if  the  de^ 
fendant  should  well  and  truly  pay  to  the  plaintiflb  the  amount 
justiy  due  and  owing  to  them  from  the  non-residant  debtors,  at 
the  time  the  plaintiffl  became  attaching  creditorB,  ^^  on  acconnt 
of  the  debt  claimed  and  sworn  to  by  Ihem  in  their  application 
£»r  the  attachmenti"  with  interest,  costs,  and  disbursements* 
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appar^it  repngnancj^  will  meet  probably  be  consistent  tridi  the 
real  intentioiL 

If  there  can  be  a  distinction  made  between  the  cases,  in 
which  the  power  to  sell  upon  credit  is  given  by  express  wotds, 
and  those  in  which  the  words,  althongh  general,  can  only  be 
satisfied  by  holding  that  they  embrace  the  power,  we  mnaC 
leave  it  to  be  made  in  the  Oonrt  of  Appeals,  since  we  are  ooi^ 
selves  nnable  to  see  that  there  is  any  gronnd  in  reason  npon 
which  the  distinction  can  be  rested. 

Holding,  therefore,  as  we  do,  that  this  case  is  in  principle  the 
same  as  Niohcl9on  v.  LecmU^  and  yielding  onr  petBonal  con- 
victions, as  we  mnst,  to  the  controlling  authority  of  thai 
decision,  no  other  course  is  left  to  ns  than  to  aflten  tbe  jnd^ 
ment  at  special  term. 

Judgment  affirmed,  with  oosts. 


•  BsBTASD  cs  othen  it.  Hajmiom* 

A  Jtlflliea  of  ibe  Snpfrior  Ooiirt»  on  tho  iStk  Deoombtf,  1848^  iMaed  «a  ttttsA^ 
in«nt  againit  the  property  of  H.  A  Ca»  merchants  at  Vera  Cnu^  as  non-resi- 
dent debtors.  The  application  for  the  attachment  did  not  state  that  the 
oontraetk  ftom  trhich  the  debt  arosei  tras  made  within  this  stttte^  or  tiiat  all 
the  applicants  ir«re  residents  of  the  state  \  and  it  appeared  on  the  fisM  <^  the 
pleadingsk  that  One  of  the  apptioanta  Wao^  in  fset,  a  resident  in  Ftancei 

^eH  that  the  Justices  of  the  Superior  Courti  from  the  1st  of  Jannarj)  18S(\  nndl 
the  Ist  of  July,  1847t  had  authority)  Under  the  provisions  of  the  Revised  Sta- 
tutes^  SA  e«  t^jfeio  Supreme  Court  Gomndssionen^  to  issue  attaehmtnt  againsfe 
abscondmg  or  non-resident  debtors. 

Bdd,  farther  that  although  the  office  of  Sttptane  CL  GomUussioner  ITSa  aboliBfaed 
from  and  after  the  1st  of  July^  1847)  yet  the  power  of  the  Justices  of  the  Sn- 
perior  Court  to  issue  stlch  attachments,  was  pressrved  and  continued  to  them  by 
the  7th  Section  of  the  act  providing  for  the  election  of  the  Justices  of  that  Gooit, 
passed  12th  May,  1847. 

Bddt  therefore^  that  the  judge  who  issued  the  attachment  ih  question»  had  juris- 
diction. 

Held,  further,  that  the  attachment^  And  the  proceedings  thereon,  were  not  ren- 
dered void  by  the  iact^  that  one  of  the  applicants  resided  in  France^  it  appear- 
ing thftt  the  debt  was  due  to  thsm  as  pwtnen^  and  that  their  hasiiMs%  as  a 
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niAreuLtile  Ann  was  oondneted  in  th*  eily  of  Ktw  Tork,  wh«n  the  pftrtaen 
vho  muMged  th«  biuineM  then  redded. 

The  'application  for  the  attachment  stated,  that  the  debt  arose  upon  a  oontraoih 
vhereby  the  debtors  contracted  to  sell  certain  merchandise  deliyered  to  them, 
and  account  for,  and  pay  over  the  proceeds  to  the  applicants;  but  the  demand 
proved  upon  the  trial,  and  for  which  the  yerdict  was  giTcn,  included  a  sum  of 
money  adranced  by  the  applicants  to  the  debtors  in  the  city  of  New  York. 

ffeli  that  the  sum  so  advanced  ought  not  to  have  been  included  in  the  verdict^ 
and  must  be  deducted  therefrom,  as  it  was  no  part  of  the  demand  stated  in  the 
application ;  and  therefore  no  part  of  the  demand  for  which  the  defendant^ 
by  virtue  of  the  bond  given  by  him,  to  disoharge  (he  atWehmeat,  WMliftbte 
(Before  Dun,  OAimi«T.T»  and  Bobwoesb,  J.J.) 
Pecember  8 ;  December  81  1858. 

Ca8b  upon  woeptionsy  direoted  to  be  heard  in  the  first 
instance  at  the  general  term. 

The  action  was  brought  upon  a  bond  given  by  the  defiaodanty 
to  discharge  an  attachment  against  the  property  of  L.  S.  Har- 
gons  &  Co.,  merchants  of  Yera  Qraz,  as  non-resident  debtors. 

The  complaint  charged  that,  npon  the  written  applicati<m  of 
the  plaint!^,  duly  verified  pursuant  to  the  statute,  and  stating 
that  Louis  S,  Hargous  and  Emile  Yoss,  oo-partnera  in  business, 
under  the  firm  of  L  8»  Hargous  &  Co.,  were  non-residentB  of 
the  State,  and  were  indebted  to  the  plaintifib  in  the  sum  of 
$3,360.92  and  upwards,  arising  upon  contract,  the  Honorable 
i,,  H.  Sandford,  one  of  the  justioes  of  this  court,  issued 
the  attachment  in  question,  against  all  the  real  and  personal 
estate  of  the  debtors  within  the  city  and  county  of  Kew 
York  ;  that  the  sheriff,  to  whom  the  attachment  was  directed, 
in  obedience  thereto,  attached  certain  property  and  effects  of 
the  debtors,  and  that  the  defendant^  in  order  to  discharge  the 
attachment,  on  the  10th  of  January,  1849,  executed  to  the 
plaintiflb,  and  delivered  to  Mr.  Justice  Sandford,  for  their  use, 
a  bond  or  obligation,  in  the  words  and  figures  following.  The 
complaint  then  set  forth  the  bond  at  large,  which  was  in  the 
penalty  of  $6,721,84,  and  was  conditioned  to  be  void,  if  the  de* 
fendant  should  well  and  truly  pay  to  the  plaintifiSi  the  amount 
justly  due  and  owing  to  them  from  the  non-resident  debtors,  at 
ike  time  the  plaintiffii  became  attaching  creditors,  ^^  on  accoont 
of  the  debt  claimed  and  sworn  to  by  ihem  in  their  application 
£>r  the  attachment^"  with  interest,  costs,  and  disbursements. 
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The  complaint  then  aven^  that  in  the  month  of  Jnne,  1847, 
they  plaoed  in  th^  hands  of  J^  S.  Hargons  &  Qo,,  |»  their^futoii 
imd  ageutsy  at  Yerft  Oni^}  twentj^eeren  bales  of  mercbaadiset 
and  also  ten  bales  twisted  cottops,  and  twenty-eight  bags  of 
cocoa  {  that  in  the  month  of  Angost,  in  the  same  year,  Hv« 
gons  &  Co,  sold  the  oocoa,  the  net  proceeds  of  whi^  wm 
$569.80 ;  that  in  the  month  of  April,  1848,  they  add  the  cotton, 
the  net  proceeds  of  which  were  $398*15  ;  and  that  they  hi 
collected  and  received  the  proceeds  of  both  sales.  That  on  &9 
18th  April,  1848,  Sargons  &  Oo.  sold  and  delivered  the 
twenty<seyen  bales  of  merchandise  to  one  E.  StiybosB,  ti4 
received  from  him  as  a  balance  of  the  pnrcfaaae  mon^,  v4 
for  the  use  of  the  plamtiflb,  the  snm  of  $5854.82. 

The  complaint  farther  stated,  that  Hargons  &  Co.  hadshipi 
ped  and  consigned  to  the  plaintifb  at  New  York,  a  ^nantit^of 
ox-hides,  with  the  bills  of  lading,  and  averred  that  they,  the 
plaintifb,  had  made  advances  on  account  of  this  shipment, 
amounting  to  $S,880  $  and  that  the  net  proceeds  of  the  sale  of 
ihe  hides,  which  they  made  on  account  of  Hargous  A  Co.,  as 
the  shippers,  was  $3,027.88,  leaving  a  balance  due  to  them  of 
$802.67. 

The  complahit  then  averred  thai,  crediting  Hargous  &  Cot 
with  the  proceeds  of  the  sale  of  the  ox-hides,  and  also  widi 
$4,258.52,  the  amount  of  renuttances  made  by  them,  thero 
remained  due  to  the  plaintiffi  $8,868.92,  for  which  sum,  w&l 
interest,  and  the  costs  and  disbursements  incurred  by  them  m 
the  attachment,  judgment  was  demanded. 

The  answer  admitted,  by  not  denying  the  execution  and 
delivery  of  the  bond,  and  also  the  allegations  in  the  complaint 
relative  to  the  sale  and  proceeds  of  the  cocoa  and  cotton,  and 
tihe  moneys  received  from  StrybosSt  It  set  up  (he  following 
defiances. 

1.  That  the  attachment  was  not  applied  for,  nor  obtained, 
pursuant  to  the  statute,  but  that  the  same,  and  the  application 
therefor,  were  wholly  unlaw^-^the  contract  from  which  the 
alleged  indebtedness  arose,  not  having  been  made  within  the 
State  of  'Sew  York,  and  the  plaintifb  not  having  been  reaidentB 
of  the  State  when  the  contract  was  made,  nor  when  they  ap- 
plied f^vib^  »ttf|chm«nt,PieiTeI(enard,oneof  tbe  ifiti^^ 
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being  a,t  that  time,  and  ever  since,  a  resident  in  France ;  that 
the  bond  of  the  defendant  was,  therefore,  nnll  and  void,  having 
been  obtaimed  bj  an  nnlawfid  dvess  of  the  properly  and 
effects  of  HargoTis  <fe  Oo, 

2*  That  the  ozrhides  mentioned  in  the  complaint  had  been 
shipped  to  the  plaintiffs  on  their  own  acconnt,  and  at  their 
own  risk,  and  not  on  account  and  risk  of  Hargous  &  Oo. ;  that 
they  had  been  purchased  by,  or  under  the  order  of,  one  Bams> 
dell,  a  duly  authoriised  agent  of  the  plaintLBb,  who  had  also 
directed  them  to  be  shipped  to  the  plaintiflb,  and  that,  creditr 
mg  jargons  &  Oo,  with  the  advances  and  payments  they  had 
made,  on  account  of  the  hides,  with  interest,  commissions,  and 
other  charges,  there  w^  no  balance  remaining  due  to  tho 
plaintifib. 

The  plainttflb,  in  their  reply,  admit  that  Pierre  B.  Benard 
was,  and  is,  a  resident  in  fVance,  but  aver,  that  all  the  other 
partners,  both  when  the  contract  was  made  and  at  the  time  of 
the  application  for  the  attachment,  were  residents  of  the  State* 
They  deny  that  Hamsdell  had  any  authority  fix)m  them  to 
purchase,  or  direct  the  purchase  of  hides  on  their  account,  or 
that  Hargous  ^  Co.  had  any  right  to  believe  that  he  possessed 
the  authority ;  and  aver,  that  ^  shipment  made  to  them  by 
Hargous  &  Oo.  was  wholly  unauthorised,  and  had  never  been 
ratified  by  them. 

Upon  these  pleadings  the  cause  was  heard  before  Mr.  Justice 
Puer,  and  a  jury,  in  May,  1661. 

The  plaiotiffB,  npon  the  trial,  gave  in  evidence  the  applica* 
tion  for  the  attachment,  which  was  made  fmd  sworn  to  by  Mr, 
A.  Kettletas,  one  of  the  plaintifls.  It  stated  that  the  indebted* 
ness  of  Hargous  &  Company  arose  upon  a  contract,  ^*  whereby 
they  were  to  sell  certain  merohandise  delivered  to  them,  and 
account  for  and  pay  over  the  proceeds  to  the  applicants."  The 
affidavit  of  two  disinterested  witnesses  annexed  to  the  applica* 
tion,  was  also  read,  which  stated  that  Hargous  and  Yoss,  each 
of  them,  was  a  non«resident  of  the  State  of  New  York,  and  i^ 
resident  of  Yera  Cruz,  in  Mexico,  and  that  the  plaintifb  (the 
applicants)  carried  on  business  in  the  dty  of  New  York,  and 
that  one  or  more  of  them  waa  a  resident  of  the  State. 

The  eoimse}  for  the  defmdants  objected  to  the  appUcatiaii 
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and  the  proceedingB  thereon  being  read  in  evidence,  hjkhl  the 
gronndB  stated  in  the  answer.  The  objection  was  OTermled  \fj 
tiie  oonrty  and  the  counsel  ezqepted* 

The  counsel  for  the  pUdntifb  then  proved  the  sale  \>j  'Sxt- 
gons  &Oo.  of  the  cocoa  and  cotton  mentioned  in  the  oompkint^ 
and  the  delivery  to  them  of  the  twenty-nine  bales  of  merchaih 
dise,  and  rested  the  cause. 

The  counsel  for  the  defendants  then  moved,  that  the  com- 
plaint should  be  dismissed,  upon  the  grounds  stated  in  the 
answer,  and  npon  the  additional  gronnd  that  Mr.  Justice  Sand* 
fore  had  no  jurisdiction  to  issue  the  attachment.  The  motion 
was  denied,  and  the  counsel  excepted. 

The  controversy  relative  to  the  existence  of  the  debt  claimed 
to  be  due  from  Hargous  &  Oo.,  it  has  appeared  from  the  state- 
ment that  has  been  given  of  the  pleadings,  turned  solely  upon 
the  question,  whether  the  plain^flb  were  bound  to  accept  the 
shipment  of  hides  as  properly  made  on  their  own  accoimt)  or 
were  justified  in  treating  it  as  unauthorized,  and  casting  dte 
loss  that  resulted  upon  Hargous  &  Oo.  A  mass  of  eTidenoO} 
consisting  of  the  depositions  of  witnesses,  and  of  a  voluminoiu 
correspondence  bearing  upon  this  question,  was  given  upon  the 
trial ;  but,  as  the  questions  of  law  arising  upon  it  were  not 
deemed  by  the  court  at  general  term,  of  much  interest  or  im* 
portance,  and  could  not  be  understood  without  setting  forth 
tixe  evidence  in  detail,  it  has  been  omitted.  It  is  suffidentto 
say  that,  when  the  evidence  was  dosed,  the  judge  was  of 
opinion,  that  there  were  no  questions  of  fitct  necessary  to  be 
Bubmlttedi  and  charged  the  jury  as  follows* 

FirBt,-*-That  Bamsdell  had  no  authority  to  make  or  order  on 
behalf  of  the  plainti£b,  any  of  the  purchases  or  sbipmenta  of 
hides  which  had  been  made,  or  to  dniw  any  of  the  drsfta  whicb 
he  had  drawn  Upon  the  plainti£b ;  and,  secondly,  that  there 
were  no  Acts  or  drcumstances  in  evidence,  from  which  like  said 
jury  could  legally  infer  the  existence  of  any  such  autbontyi 
or  that  the  plaintiflb  had  in  any  way,  or  to  any  extent,  ratified 
or  adopted  tiie  acts  of  Bamsdell,  in  respect  to  the  purdiBse  or 
shipment  of  said  hides,  or  the  drawing  of  said  drafts;  ^^ 
thirdly,  that  upon  the  wh^e  evidence,  the  jury  was  iHxmd  hj 
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the  law  of  the  land  to  give  a  verdict  for  the  plaintiffe,  for  the 
whole  balance  claimed  in  the  complaint  as  due  to  them,  with 
interest  thereon ;  to  each  of  which  opinions,  decisions,  and 
charges  on  the  law,  the  defendant,  by  his  counsel,  did  there  and 
then  except,  and  the  defendant  did  then  and  there  insist  upon 
the  following  objections,  to  wit : 

1.  That  the  sum  of  eight  hundred  and  twenty-two  dollars 
and  sixty-seven  cents,  claimed  by  the  plaintifib  in  their  com- 
plaint, as  due  to  them  by  reason  of  the  excess  of  their  charges 
and  advances,  over  and  above  the  proceeds  of  the  ox-hides,  in 
the  complaint  mentioned,  was  not  recoverable  in  this  action 
against  ^e  defendant,  because,  if  in  fact  due,  it  was  not  due  or 
owing  on  account  of  the  debt  claimed,  and  sworn  to  by  the  said 
plaintiffs  in  their  application  for  the  said  attachment — such 
debt  so  claimed  and  sworn  to,  being  a  contract,  whereby  L.  S. 
Hargous  &  Co.  were  to  sell  certain  merchandise  delivered  to 
them,  and  account  for  and  pay  over  the  proceeds  to  the  said 
plaintif&. 

2.  That  the  said  Bamsdell  was  at  least  authorized  to  invest 
the  proceeds  of  the  cotton  and  cocoa,  amounting  to  nine  hun- 
dred and  sixty-one  dollars  and  ninety-five  cents,  in  the  ox-hides, 
and,  consequently,  defendant  was  entitled  to  a  credit  or  deduc- 
tion to  that  extent,  from  the  debt  claimed  to  be  due  to  the 
plaintiffs. 

The  judge  overruled  the  objections,  and  the  coxmsel  excepted. 

The  jury  then  found  a  verdict  for  the  plaintiflfe  for  $4,099.60, 
and  the  jndge  directed  that  the  exceptions  that  had  been  taken 
should  be  heard,  in  the  first  instance,  at  the  general  term,  and 
judgment  upon  the  verdict  in  the  mean  time  be  suspended. 

The  exceptions  were  now  fully  argued  by  T.  J.  Glovkb  and 
Oha£le8  O'Conob,  for  the  defendants,  and  G.  F.  Bsns,  for  the 
plaintiff. 

By  thb  Oocbt.  Boswobth,  J. — ^The  defendant  insists  that 
the  proceedings  under  the  attachment  are  void  on  two  grounds. 
1.  On  the  ground  that  Justice  Sandford  was  not  authorized  by 
law  to  issue  an  attachment,  at  the  time  the  one  in  question  was 
issued.  2.  On  the  ground  that  it  did  not  appear  by  the  papers 
on  which  it  was  issued,  that  all  the  applicants  resided  in  the 

D.— n.  85 
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State  of  New  York ;  and  that  it  is  confessed  by  the  pleadings 
that,  in  point  of  fact,  one  of  them  never  did  reside  in  this  State. 

The  statute  establishing  this  conrt  was  passed  on  the  31st  of 
March,  1828.    (  3  R  S.,  2d  ed.  261.) 

The  23d  section  provides,  among  other  things,  that,  "the said 
justices,  and  each  of  them,  shall  moreover  be,  and  they  are 
hereby  anthorized  to  perform  all  the  dnties  which  the  justices 
of  the  Supreme  Conrt,  out  of  term,  are  authorized  to  do  and 
perform,  by  any  statute  of  this  State : "  P.  264. 

The  defendant's  counsel  insists  that  this  section  speaks  as  of 
the  time  the  act  of  1828  took  effect,  and  that  if  a  statute  should 
subsequently  be  passed,  authorizing  the  justices  of  the  Supreme 
Court  to  do  acts,  out  of  term,  which  they  had  no  prerious 
authority  to  perform,  the  justices  of  this  court  would  not  be 
authorized,  by  any  fair  construction  of  this  section,  to  peifonn 
such  acts. 

Even  if  this  be  the  true  construction  of  the  section,  it  woold 
follow,  tliat  any  justice  of  this  court,  by  force  of  §  23  of  the  act 
of  1828,  may  do  any  act  which  a  justice  of  the  Supreme  Court 
could  perform,  out  of  term,  when  that  act  took  effect,  unless  the 
authority  conferred  by  it  has  been  subsequently  restricted  or 
abrogated. 

When  the  act  of  1828  took*  effect,  a  justice  of  the  Sapreme 
Court  was  authorized  to  issue  attachments  against  non-resident 
debtors.    (1  R  L.  of  1813,  p.  167,  §  1.) 

Power  and  authority  to  grant  attachments,  in  such  cases,  was 
therefore  conferred  on  a  justice  of  this  coui-t  at  the  time  of  its 
creation. 

The  existing  statute,  in  relation  to  attachments  in  such  cases, 
was  passed  on  the  4th  of  December,  1827,  and  took  effect  on 
the  1st  of  January,  1830.  It  is  a  re-enactment  of  the  preexist* 
ing  law  on  the  same  subject,  with  some  modifications  and 
additions.    (2  R  S.,  p.  3.) 

By  the  revised  act,  the  justices  of  the  Supreme  Court  and  the 
chancellor,  were  relieved  from  the  duty  of  entertaining  applica- 
tions for  such  attachments.  (2  R  S.,  p.  35,  §  1 ;  3  R  S.,  2d  ed^ 
p.  621.) 

The  act  of  1801,  found  in  1  R  L.,  p.  157,  was  repealed  from 
and  after  the  81st  of  December,  1829,  as  were  all  acts  amend- 
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'    .         ing  the  same,  or  relating  to  the  subject  matter  thereof.     (3  B. 
'-  S.,  p.  151.) 

A  justice  of  the  Supreme  Court,  from  and  after  the  1st  of 

January,  1830,  until  the  Ist  of  July,  1847,  could  not  issue  such 

^  an  attachment.    (Laws  of  1847,  vol.  1,  p.  823,  §  16,  and  p.  848, 

'^  The  section  of  the  revised  statutes  designating  the  officers  who 

s>  may  grant  such  attachments,  does  not  include  within  the  num- 

ber "  a  justice  of  the  Superior  Court,"  by  that  title  or  descrip- 
•5  tion.     "  Supreme  Court  Commissioners "  are  among  the  desig- 

^  nated  officers.    A  justice  of  the  Supreme  Court  is  not  of  the 

::  number.    On  and  after  the  Ist  of  January,  1830,  there  was  not 

any  statute  of  this  State  existing  which  authorized  any  justice 
^  of  that  court  to  perform  such  an  act    Before  that  day,  all  pre- 

I'  existing  statutes,  relating  to  the  issuing  of  attachments  in  such 

cases,  had  ceased  to  exist    The  act  of  1801  (1  B.  L.,  p.  157) 
%  being  repealed,  a  justice  of  this  court  could  not  issue  an  attach- 

i  ment  under  it,  and  the  K.  S.  having  taken  effect  on  the  1st  of 

^  January,  1830,  and  containing  in  itself  all  the  statutory  law, 

then  relating  to  the  subject  matter  thereof  (3  R.  S.,  p.  151),  a 
justice  of  this  court,  as  such,  could  not  issue  an  attachment 
under  the  revised  statutes,  for  the  reason  that  no  such  officer  is 
named  in  §  1,  p.  35  of  2  K  8. 

By  another  section  of  the  revised  statutes,  the  justices  of  this' 
court  were  declared  to  be,  by  virtue  of  their  office,  "  Supreme 
Court  Commissioners,"  and  wet-e  "  required  to  perform  all  the 
duties  herein  conferred  on  such  commissioners ;"  subject  to  all 
the  provisions  of  the  title,  in  which  that  section  is  found,  except 
that  they  were  prohibited  from  making  any  order  in  any 
cause  or  matter  pending  in  the  Supreme  Court  (2  R.  S.,  p. 
281,  §  33.) 

The  grant  of  power  made  by  this  section  is  in  the  precise 
phraseology  of  that,  making  every  recorder  of  a  city,  and 
every  judge  of  a  county  court  of  the  degree  of  counsellor  in 
the  Supreme  Court,  by  virtue  of  their  respective  offices, 
Supreme  Court  commissioners ;  except  that  in  the  latter,  the 
concluding  clause  omits  the  words,  ^'  on  such  commissioners." 
ad.  §  32.) 
There  is  nothing  in  that  title  conferring  authority  on  a 
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"  Supreme  Conrt  Commissioner,"  to  issue  sucli  an  attacliment 
It  is  not  by  force  of  any  grant  of  power  found  in  that  title,  that 
a  Supreme  Court  commissioner  could  claim  any  such  power. 
If  that  officer  had  not  been  included  among  those  enmneiated 
in  2  R.  S.,  p.  S5y  he  would  have  had  no  authority  to  issue  each 
an  attachment    (2  R.  S.,  p.  280,  §  19.) 

But  recorders  of  cities,  and  judges  of  county  courts,  though 
made,  by  virtue  of  their  offices,  by  §  ^2  of  2d  R.  S.  281,  Su- 
preme Court  commissioners,  are  specially  named  in  the  act 
which  enumerates  the  officers,  who  may  issue  such  attachments. 

It  is  somewhat  singular  that  the  latter  section  should,  in  ad- 
dition to  specifically  designating  Supreme  Court  commission- 
ers, name  every  officer  who,  by'  §  32,  was  then  ex  officio  a 
Supreme  Court  commissioner,  except  a  justice  of  the  Superior 
Court  of  the  city  of  New  York. 

It  may  be  urged,  that  as  recorders  of  cities,  and  as  judges  of 
a  county  court,  of  the  degree  of  counsellor  at  law,  were  ex- 
pressly authorized,  as  such,  to  grant  attachments,  they  were  so 
authorized,  not  as  Supreme  Court  commissioners,  but  as  record- 
ers and  county  judges.  Tins  would  indicate  that  the  words, 
"  Supreme  Court  commissioners,"  as  used  in  that  section,  were 
meant  to  designate  only  that  class  of  persons  who  were  nomi- 
nated and  appointed  as  such  by  the  Governor,  with  the  consent 
of  the  Senate.    (1  B.  S.,  96  &  107,  §  15.) 

I  think  it  quite  evident,  that  as  all  laws  authorizing  the 
issuing  of  attachments  against  non-resident  debtors,  in  force 
when  this  court  was  created,  ceased  with  the  31st  of  December, 
1829,  to  exist,  and  with  them  every  statute  authorizing  a  justice 
of  the  Supreme  Court  to  grant  it ;  the  only  authority  of  a 
justice  of  this  court  to  entertain  an  application,  after  the  Slst 
of  December,  1829,  was  derived  from  the  act,  making  them  « 
officio  Supreme  Court  commissioners,  and  the  section  allowing 
Supreme  Court  commissioners  to  grant  such  attachments.  Tios 
construction  makes  it  necessary  to  assume,  in  order  to  aflBrm 
the  existence  of  the  power,  that  the  words  Supreme  Court  com- 
missioners, as  used  in  that  section,  include  as  well  officers 
who  were  ex  officio  such,  as  those  appointed  such  by  the  Gove^ 
nor,  and  which  construction  is  not  necessary  to  confer  the 
authority  on  any  other  ex  officio  Supreme  Court  comzniflsioner 
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than  justices  of  this  court  Such  a  construction  should  be 
given,  if  maintainable,  for  the  reasons,  that  such  is  the  prac- 
tical construction  the  section  has  received  from  January,  1830,  to 
July,  184:7.  The  consequences  of  holding  all  proceedings  coram 
noTkjvdioe^  and  void,  which  have  been  had  with  the  fullest  confi- 
dence that  such  was  the  true  construction,  would  be  so  serious, 
that  a  new  construction,  which  should  produce  them,  should 
not  be  given,  unless  absolutely  unavoidable. 

Assuming,  then,  that  a  justice  of  this  court,  on  and  after 
the  first  of  January,  1830,  by  virtue  of  being  ex  officio  a 
Supreme  Court  commissioner,  had  tlie  authority,  the  question 
remains,  Has  the  authority  been  abrogated,  or  does  it  yet 
continue  ? 

Section  8,  of  Art  14,  of  the  present  constitution,  abolished 
the  office  of  '*  Supreme  Court  Commissioners"  from  and  after 
the  1st  of  July,  1847.  (Laws  of  1847,  vol.  ii.,  p.  411.)  From 
and  -after  the  1st  of  July,  1847,  therefore,  a  justice  of  this 
court,  in  the  absence  of  all  legislation  upon  the  subject,  could 
have  no  authority  to  do  any  act,  which  he  could  previously 
perform  only  and  solely  by  reason  of  his  being  ex  offi/sio  such  a 
commissioner.  Ceasing  to  be  such  an  officer,  all  the  authorify 
that  he  could  exercise  only  by  reason  of  being  such  an  officer, 
would  be  abrogated  by  the  extinction  of  the  office.  But  up  to 
the  1st  of  July,  1847,  by  force  of  the  act  creating  him  ex  officio 
a  Supreme  Court  commissioner,  and  of  the  act  authorizing  such 
a  commissioner  to  issue  such  attachments,  he  had  power  to  grant 
them. 

On  the  12th  of  May,  1847,  an  act  was  passed  to  elect  the 
justices  of  this  court  The  seventh  section  provides  that  '^  The 
justices  of  the  Superior  Court,  whose  election  is  provided  for 
by  this  act,  shall  have  and  possess  the  same  powers,  and  perform 
the  same  duties  as  the  justices  of  that  court  now  have,  and  pos- 
sess, and  perform." — ^Laws  of  1847,  p.  281,  §  1. 

When  that  act  was  passed,  they  had  and  possessed  the  power 
to  issue  such  an  attachment.  We  think  the  legislature  did  not 
intend  to  exonerate  them  from  the  performance  of  that  duty. 
That  this  section  was  designed  to  confer,  by  its  comprehensive 
phraseology,  on  the  justices  to  be  elected,  all  the  powers  which 
those  than  in  office  exercised  and  possessed,  whether  such  powen 
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related  to  statutory  proceedings,  or  to  actions  instituted  in  the 
court  of  which  they  were  members. 

It  is  true  that  §  76  of  the  Judiciary  Act  required  all  proceed- 
ings of  this  kind,  pending  before  any  Supreme  Court  commit* 
sioner,  on  the  first  Monday  of  July,  1847,  to  be  transferred  to 
one  of  several  officers  named  in  it.  But  the  transfer,  by  that 
section,  might  be  made  to  an  ^^  officer  now  [then]  auth(»rized  to 
hear  and  determine  such  suit  or  proceeding,  or  who  shall  con- 
tinue in  office  after  the  day  last  aforesaid." — ^Laws  of  1847, 
p.  343. 

A  justice  of  this  court  was  such  an  officer.  He  was  to  con- 
tinue in  office  until  the  1st  of  January,  1848.  (Laws  of  1847, 
p.  280,  §  3.)  He  had  such  power  and  authority  at  the  time  the 
Judiciary  Act  was  passed,  viz.  May  12, 1847.  (Id.,  p.  319;  id^ 
p.  343,  §  76.)  He  was  to  remain  invested  with  the  same  power 
after  the  1st  of  January,  ^48,  if  the  construction  which  we 
have  given  to  §  7  of  the  act  of  May  12, 1847,  be  correct  (li, 
p.  281,  §  7.)  We  think,  therefore,  an  attachment  could  pro- 
perly have  been  issued  by  a  justice  of  this  court  at  the  time 
the  one  in  question  was  granted. 

Was  there  a  defect  of  jurisdiction,  because  it  did  not  appear, 
by  the  papers  on  which  the  attachment  issued,  that  ill  die 
joint  creditors  applying  for  it  resided  in  the  State  of  Kew 
York? 

The  application  does  not  state  where  the  contract  was  madei 
on  which  the  alleged  indebtedness  arose.  It  describes  all  the 
applicants  as  being  "  of  the  city  of  New  York,"  and  concludes 
by  stating  that  '^  your  applicants,  or  some  of  them,  reside  in  the 
state  of  New  York,"  and  that  the  persons  proceeded  against 
^^  reside  at  Vera  Cruz  and  Me2dco." 

The  affidavits  of  the  two  witnesses  testify  to  the  fiicts,  that 
the  persons  indebted  are  residents  of  Yera  Onus,  or  elsewhere, 
in  the  republic  of  Mexico,  and  that  the  ^^  applicants  carry  on 
business  in  the  city  of  New  York,  and  one  or  more  of  them  is 
a  resident  of  the  state  of  New  York."  It  does  not  appear,  hy 
the  papers,  where  the  contract  was  made,  nor  where  die  debtor 
resided  at  the  time  it  was  made. 

The  complaint  describes  the  contract  as  having  been  made 
in  Mexico  and  that  P.  F.  Benard,  one  of  the  applicants,  did 


% 


I  NEW  TOEK— DEOEMBEK,  1853.  651 

Renard  t.  Hargoua. 

^  not  reside  in  the  state  of  New  York  when  the  contract  was 

made,  nor  at  any  time  thereafter,  nor  at  the  time  the  attachment 
^i  was  applied  for. 

r  The  reply  asserts,  that  the  attaching  creditors  were  partners, 

B  were  doing  business,  as  such,  in  the  state  of  Kew  York,  when 

£  the  contract  was  made ;  that  some  of  them  were  then  citizens 

c  and  residents,  and  were  so  at  the  time  of  applying  for  the  at- 

!£  tachment ;  and  insists  that  the  non-residence  of  one  member  of 

m  the  firm  did  not  render  the  attachment  void. 

It  was  decided,  in  the  matter  of  Brown  (21  Wend.  316), 
^  that  the  only  fact  to  which  the  two  witnesses  need  testify,  is  the 

^  non-residence  of  the  debtor,  and  that  they  need  not  testify  to 

the  residence  of  the  creditor,  nor  anything  in  relation  to  the 
contract.  Bbokson,  J.,  said,  '^  The  fact  that  there  is  such  a  debt, 
and  such  a  creditor  as  the  statute  specifies,  may  be  established 
by  other  evidence." — ^P.  819.  In  that  case,  the  application 
stated  that  the  demand  arose  upon  contract  made  within  this 
state.  The  evidence  of  the  parties'  own  oaths  was  furnished| 
that  such  a  contract  had  been  made  as  warranted  the  attach- 
ment, no  matter  where  the  creditors  resided.  In  the  case 
before  ns,  for  aught  that  appears,  the  contract  may  have 
been  made  within  this  state,  but  the  fact  is  not  affirmatively 
stated. 

In  StapleB  v.  Fwirchild  (3  Coms.  41),  while  the  court  held 
that  the  only  fact,  required  to  be  proved  by  the  two  witnesses^ 
was  that  of  the  non-residence  of  the  debtor,  yet,  it  also  held 
that  the  proceedings  were  void,  because  the  application  did 
not  affirmatively  state,  either  that  the  contract  was  made  within 
this  state,  or  that  the  creditor  resided  within  it  As  the  papers 
in  question  do  not  state  that  the  contract  was  made  in  this 
state,  it  is  indispensable  to  the  acquisition  of  jurisdiction,  that 
they  should,  in  order  to  satisfy  the  statute,  in  some  form  allege 
that  the  creditor  resided  in  this  state.  The  attaching  creditors 
constituted  a  firm.  Its  place  of  busmess  was  within  this  state ; 
and  the  members  of  the  firm  actually  controlling  the  ^business 
were  citizens  and  residents.  So  much  is  shown  by  the  papers. 
Is  this  sufficient  to  give  jurisdiction  2 

2  R  8.  36,  §  8,  provides  that,  "  whenever  partners  are  credi- 
ton  of  any  debtor,  any  petition  and  affidavit  required  by  the 
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preceding  articles,  of  creditors)  may  be  made  and  signed  bj 
either  of  the  partners." 

§  9  requires  of  creditors,  residing  ont  of  this  state,  but  wSm 
the  United  States,  Airther  evidence  of  the  contract  on  which 
their  demand  arises,  than  is  required  of  resident  creditois.— 
Vide  %  Hid. 

Suppose  that  P.  F.  Eenard  had  resided  in  Connecticut  or 
any  other  of  the  United  States,  instead  of  being  a  resident  of 
Paris,  would  any  other  evidence  in  relation  to  the  contract 
have  been  required,  than  such  as  is  required,  when  all  nside 
within  the  same  state } 

Does  §  9  (2  R  S.,  p.  86)  require  that  the  creditors  authorized 
by  it  to  "  unite  in  any  petition"  should  all  reside  "  out  of  the 
#tate,"  in  case  they  constitute  a  firm?  If  so,  and  if  the  con- 
struction contended  for  by  defendant's  counsel  be  correct,  then 
it  follows  that  if  a  partnership  is  a  creditor,  though  all  its  mem- 
bers reside  «  within  the  U.  States,"  yet,  if  someof  thememben 
reside  within,  and  some  out  of  this  state,  they  cannot  unite  in 
fL  petition  with  a  resident  creditor,  under  §  3,  2  B.  S.,  p.  3,  &r 
ihe  reason  that  aU  the  members  do  not  reside  out  of  the  state ; 
^d  they  cannot  apply  alone,  for  the  reason,  that  all  do  not  re- 
side within  the  state.  On  such  a  construction,  the  rights  of  a 
^rm,  all  of  whose  members  reside  out  of  tbe  state,  wonld  be 
f  uperior  to  those  of  one  transacting  business  in  the  state,  under 
the  sole  control  of  resident  partners,  but  having  one  of  the  finn 
Residing  out  of  the  state. 

Does  not  a  case  &11  both  within  the  letter  and  the  spirit  of 
the  act,  which  presents  a  firm,  as  the  petitioning  crediton, 
whose  place  of  business,  and  the  property  connected  with  it, 
are  within  the  state,  under  the  actual  control  and  manage- 
mei|t  of  citizens  and  residents,  although  one  or  more  of  the 
members  may  reside  out  of  the  state  ?  Or  must  eveiy  member 
be  a  resident  creditor,  in  all  cases  where  the  contract  was  not 
made  within  the  state  t 

Those  of  the  applicants,  who  reside  within  this  state,  were 
creditors  of  the  persons  proceeded  against,  and  were  creditors 
by  reason  of  the  demand  on  which  the  attachment  issaei 
One  of  the  applicants,  who  resided  out  of  the  state,  was  also  a 
creditor,  by  reason  of  being  a  member  of  the  firm  with  which 
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the  contract  was  made.  Bat  a  partnership  being  the  creditor, 
its  place  of  business  being  here,  and  its  business  being  con- 
trolled and  managed  by  the  creditors  who  resided  here,  and 
who  apjplied  for  the  attachment,  we  are  of  the  opinion  that  the 
proceedings  should  not  be  held  void,  merely  because  one  of  the 
partners  resided  out  of  the  state.  That  the  act  should  be  libe- 
rally construed  in  this  respect,  and  proceedings  under  it  not  be 
held  Toid,  by  the  adoption  of  that  limited  construction  for 
which  the  defendant  contends. 

The  other  questions  that  were  discussed  by  the  counsel,  we 
think,  are  free  from  difficulty. 

We  entirely  agree  with  the  judge  who  tried  the  cause,  that 
the  evidence  clearly  shows  that  Bamsdell  had  no  authority  to 
make  any  purchase  or  shipment  of  hides  on  account  of  the 
plaintifis,  or  to  draw  the  bills  which  he  drew  upon  them ;  and 
that  no  facts  or  circumstances  were  proved,  from  which  the 
jury  could  legally  infer  that  he  possessed  such  authority,  or 
ihat  the  plaintiffs  had,  in  any  manner,  adopted  or  ratified  his 
unauthorized  acts.  The  plaintifiEs  were,  therefore,  entitled  to  a 
verdict  for  the  whole  balance  of  the  moneys  which  Hargous  & 
Co.  had  collected  and  received  on  their  account ;  but  we  are 
all  of  opinion  that  the  judge  erred  in  directing  the  jury  to 
include  in  their  verdict  the  sum  of  $802,^^5  which  was  the 
balance  of  the  advances  made  by  the  plaintiffs.  In  New  York, 
upon  the  shipment  of  iron.  The  demand  of  the  plainti£&,  as 
sworn  to  in  their  application  for  the  attachment,  was  limited  to 
the  proceeds  of  the  merchandise  which  had  been  placed  in  the 
hands  of  Hargous  &  Co.,  at  Vera  Cruz,  for  sale.  The  sum  ad- 
vanced by  the  plaintiffs  in  New  York  assuredly  constituted  no 
part  of  these  proceeds,  and,  therefore,  constituted  no  part  of 
the  demand,  which  the  defendant,  by  the  condition  of  his  bond, 
if  established,'  was  bound  to  satisfy. 

The  plaintiffs  must  consent  that  this  sum  of  $802.67  shall 
be  deducted  from  the  verdict,  or  there  must  be  a  new  trial.  H 
they  make  the  deduction,  they  will  be  entitled  to  judgment 
upon  the  verdict,  as  reduced,  with  costs.* 

*  The  pisiniifiii  contented  to  the  dednetion,  and  the  amount  of  the  rerdict  waa 
a^i^uted  by  tiia  coonael  of  the  partiea. 
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HoYKT  and  others  y.  Akbbioak  Kutual  Inbubabob  Go. 

Tht  policy  of  intoranoc,  on  which  the  action  was  bronght^  contained  a  pron- 
sion,  that^  in  case  of  any  loss  or  damage  by  fire,  to  the  property  insure^  ^ 
plaintiff  should  forthwith  gire  notice  thereof  to  the  defendants. 

The  cdmplaint  aYcrred  that  the  property  insured  was  destroyed  by  fire  on  tiit 
20th  of  May,  1862 ;  and  that  as  soon  as  pomible  thereafter,  that  is  to  bsj,  on 
the  24th  May,  1862,  the  plaintiflb  gave  notice  thereof  to  the  defendants. 

MM,  that  the  plaintiffs  were  not  precluded  by  the  terms  of  their  complaint  from 
showing  on  the  trial  that  the  proper  notice  was  giren  on  the  morning  of  Um 
2l8t  May;  and 

ffeld  further,  that  this  notice  satisfied  the  prorision  in  the  policy. 

The  policy  bound  the  plaintifis  to  keep  and  maintain  a  night-watch  on  their  pn- 
mises  during  the  continuance  of  the  policy. 

SM,  that  evidence  offered  by  the  defendants  upotii  the  trial,  of  a  parol  sgrM- 
ment  that  the  night-watch  employed  by  the  plaintiffs  should  hare  the  tan 
and  watching  of  no  other  premises  at  the  same  time,  was  properly  njectei 

The  defendants,  upon  the  trial,  required  the  judge  to  charge^  that  the  emplof' 
ment  of  a  person  as  a  night-watch,  whose  duty  was  in  any  manner  divided  by 
an  employment  to  watch  other  premise^  was  not  a  lulfilment  of  the  conditifla 
in  the  policy. 

The  judge  refused  so  to  charge,  but  charged  the  jury  that  if  the  nigfat-vsteb 
employed  by  the  plaintiff  was  employed  to  act  ez^usively  upon  their  preoiiM^ 
and  was  a  competent  and  proper  person  to  be  so  emj^oyed,  and  did  keep  ex- 
dusively  on  the  plaintiffs*  premises  in  the  faithful  discharge  of  his  duty,  lad 
the  plaintiffs  were  ignorant  of  any  engagement  made  by  him  with  other  p«^ 
SODS,  then  the  mere  facts  that  he  had  made  such  an  engagement^  and  had  res- 
dered  services  under  it»  would  not  be  a  bar  to  the  plaintiflb'  recovety. 

Seldt  that  the  refusal  of  the  judge  to  charge  as  required,  and  the  charge  vhieb 
he  actually  gave,  were  correct. 

The  jury  having  found  the  facts  submitted  to  them  in  favor  of  the  plaintifl^ 

Held,  that  their  judgment  could  not  be  disturbed. 
(Before  Dukb,  Campbeu^  and  Boswoeth,  J.J.) 
December  2S ;  December  81, 1868. 

MonoN,  on  the  part  of  the  defendants,  for  a  new  trial,  upon 
exceptions,  and  f^o  upon  the  ground  that  the  yerdict  wtf 
against  evidence. 

The  action  was  upon  a  policy  of  insurance  against  fire,  and 
was  brought  to  recover  the  sum  of  $2,500,  which  was  alleged 
to  be  the  amount  of  the  loss  which  tibe  plaintiff  had  sustained, 
by  reason  of  the  destruction,  by  fire,  of  the  property  insured. 
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The  plaintiifs  canied  on  business  under  the  name  of  the  ^'Wil- 

liamsbnrgh  Oil  Company/'  and  the  insurance  was  on  their  stock 

of  raw  materials,  as  oil  manu&ctures,  xnann&ctored  oils,  bright 

^  Tarnish,  and  oil  cakes,  contained  in  the  shed  and  yard,  and  on 

the  stock  of  said  company,  situate,  &c.,  Williamsburgh,  Long 

m  Island."    The  policy  stated,  inter  aUa^  that  it  was  understood 

!^:  and  agreed  between  the  parties,  ^^  that  there  should  be  a  night- 

^  watch  upon  the  premises,  during  the  continuance  of  the  policy," 

and  also  that,  in  case  of  any  loss  or  damage  by  fire,  the  plain- 

^  tiffs  should  forthwith  give  notice  thereof  to  the  defendants. 

s  The  complaint  was  in  the  usual  form,  averring  the  execution 

and  delivery  by  the  defendants  of  the  policy,  its  substance  and 

conditions,  the  destruction  by  fire  of  the  property  insured,  the 

amount  of  the  loss,  and  that  due  notice  and  proof  thereof  had 

been  given  to  the  defendants. 

The  answer  admitted  the  execution  and  delivery  of  the  policy 

'         ^    and  the  happening  and  amount  of  the  loss,  as  set  forth  in  the 

^  complaint,  and  set  up  as  defences ;  First,  That  the  plaintiffs  did 

^  not,  as  they  averred  in  their  complaint,  and  as  they  were  bound 

}  to  do  by  the  terms  of  their  contract,  notify  the  defendants 

forthwith  of  the  Ipss  and  fire,  but,  on  the  contrary,  had  failed 

''  to  give  to  the  defendants  any  notice  whatever  of  the  fire,  until 

several  days  after  its  occurrence ;  Second,  That  the  plaintifib 

('  had  not  at  all  times,  during  the  continuance  of  the  policy,  kept 

and  maintained  a  night-watch  upon  the  premises  described 

^  therein,  containing  the  property  insured,  as  they  had  stipulated 

'  and  agreed  to  do  by  the  said  policy. 

Upon  these  issues  the  cause  was  tried  before  Boswobth,  J., 
i  and  a  jury,  in  June  term^  1853.    The  following  were  the  pro- 

ceedings on  the  trial. 

The  plaintiffs,  to  prove  the  issue  on  their  part,  offered  in  evi- 
dence the  policy  of  insurance,  and  the  same  was  read  to  the 
jury,  being  the  same  policy  recited  in  the  plaintifb'  com* 
plaint. 

The  plaintiffi,  further  to  prove  the  issue  on  their  part,  called 
as  a  witness, 

Peter  Pierce^  who,  being  duly  sworn,  testified  as  follows: 


K 


II 
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I  was  in  the  employ  of  the  plainti£&  in  the  month  of  May, 
1852,  as  general  superintendent,  and  was  on  the  premises  in 
question  at  the  fire,  on  the  night  of  the  20th  of  May.  I  went 
into  Mr.  Edwards's  office  (he  being  the  defendants'  agent),  on 
the  morning  of  the  21st  day  of  May,  1852.  Here  the  comh 
sel  for  the  defendants  interrupted  the  witness,  and  asked  tlie 
plaintiffi'  counsel  what  he  designed  to  prove  by  him  as  having 
taken  place  on  the  2l8t  of  May,  1852,  at  the  office  of  defend- 
ants' agent,  to  which  the  counsel  for  the  plaintiffi  replied 
that  he  expected  to  prove  the  notice  to  the  defendants  of  the 
occurrence  of  the  fire  the  day  following  the  occurrence.  To 
this  the  counsel  for  the  defendants  objected,  on  the  ground tkt 
the  complaint  averred  that  the  first  notice  to  the  defendants  of 
the  occurrence  of  said  fire  was  given  on  the  24th  day  of  said 
May,  and  the  insufficiency  of  the  notice  set  forth  in  the  oom- 
plaint  was  relied  upon  in  the  answer  of  the  defendants  as  one 
of  the  grounds  of  defence.  The  court  overruled  the  objection 
to  the  admissibility  of  this  evidence,  and  the  defendants'  coun- 
sel duly  excepted  to  the  said  decision  of  the  court,  and  the 
exception  was  duly  noted.  The  witness  then  proceeded.  "  Mr. 
Edwards  was  not  in.  I  asked  if  that  was  the  agency  of  The 
American  Mutual  Insurance  Company.  The  clerk  said,  yes. 
I  then  asked  if  the  Williamsburgh  Oil  Factory  was  insured  in 
their  office.  The  young  man  turned  to  the  books  and  said,  jes. 
I  then  asked  him  the  amount,  and  told  him  of  the  fire  the  night 
previous.  On  the  24t}i,  I  gave  written  notice  of  the  loss  to 
Edwards,  and  also  sent  notice  to  the  company  at  Amsterdam. 
I  came  into  the  employ  of  the  plaintiff  January  10, 1852.  Hr. 
Paige  was  in  their  employ  when  I  came,  and  continued  some 
time  after.  When  I  went  into  the  employment  of  the  plaintift, 
Mr.  Bond  was  the  night  watch,  and  remained  there  in  th&t 
capacity  till  the  1st  of  March,  and  then  his  son  went  to  Brook- 
lyn, and  the  old  man  with  him.  Then  Mr.  Newton  hired 
Patrick  Mead,  who  remained  until  after  the  fire.  There  was  a 
night  watch  £rom  the  time  I  went  into  their  employ.  He,  as 
well  as  Bond,  is  an  honest,  intelligent,  and  proper  man  for  8 
night  watch.  Mead  was  paid  four  dollars  a  week.  Bond  vas 
paid  four  dollars  a  week. 
Upon  being  cross-examined,  the  witness  testified:  ^'I  ^m 


NEW  YORK— DECEMBER,  1858.  86T 

Hovey  y.  Ameriean  Mutaal  Ini.  Ca 

not  now  employed  in  the  oil  factory,  but  am  engaged  for  myself 
in  the  paper  business.  I  remained  in  the  plaintiflfe'  employ- 
ment until  the  end  of  the  month  after  the  fire.  The  plaintilb 
are  not  now  in  business  anywhere.  I  did  not  state  that  I  waa 
unable  to  find  the  office  of  the  defendants  after  the  fire;  it  was 
another  office  that  I  stated  I  was  unable  to  find.  Mr.  Bond 
was  employed  to  remain  on  the  premises  during  the  night 
hours.  I  do  not  know  of  his  sons  sleeping  there.  Mr.  Mead 
was  hired  at  the  yard.  I  was  not  present  when  the  bargain 
was  made.  I  examined'  his  recommendations.  Don't  remem- 
ber whose  they  were.  He  was  watching  a  ship  in  New  York 
at  the  time  he  came.  He  had  quit  the  ship  and  was  out  of 
employment.    Mr.  Newton  hired  him." 

And  further  to  prove  the  issues  on  their  part,  the  plaintifib 
called  as  a  witness, 

Madison  Page^  who,  being  sworn,  testified  as  follows :  I  was 
in  the  employment  of  the  plaintiffii  at  the  date  of  the  policy, 
and  acted  for  them  in  obtaining  it.  I  had  then  been  in  their 
employment  five  months.  I  put  a  night  watch  on  the  premises 
on  the  19th  of  June,  the  date  of  the  policy,  and  continued  the 
same  up  to  February,  1852.  He  was  a  good,  faithful  watch ; 
his  name  was  Bond.  The  duties  of  a  night  watch  are  to  be  on 
the  ground  at  six  o'clock  in  the  evening,  and  remain  till  seven 
in  the  morning.  This  was  performed,  I  think  faithfully,  up  to 
February,  1852. 

Upon  being  cross-examined,  the  witness  testified :  Mr.  Bond 
had  a  son  who  slept  on  the  premises.  Mr.  Hovey  desired  me 
to  have  one  of  the  workmen  sleep  on  the  premises  to  keep  the 
watchman  company. 

And  further  to  prove  the  issue  on  their  part,  the  plaintLBb 
called  as  a  witness, 

ChofrleB  S.  Nenffton^  who,  being  sworn,  testified  as  follows : 
I  went  into  the  plaintiffs'  employment  on  the  18th  of  Septem- 
ber, 1851,  and  continued  with  them  until  after  the  fire.  There 
was  a  night  watch  there  when  I  went,  and  he  continued  till  the 
1st  of  March.  His  name  was  Bond.  The  night  Bond  left  I 
watched,  and  I  put  Patrick  Mead  as  night  watch  there  the 
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following  night,  who  continued  there  np  to  the  time  of  the  fire, 
and  was  there  that  night.  His  business  was  to  look  aronnd  the 
yard.  He  was  to  go  on  the  premises  at  six  in  the  evening,  and 
remain  till  seven  in  the  morning.  I  supposed  him  a  competent 
man«  He  brought  good  recommendations  from  a  captain  in 
New  York.  We  paid  him  four  dollars  a  week.  So  far  as  I 
know  he  performed  his  duty  welL  I  was  there  sometimes  m 
the  night  myself. 

Upon  being  cross-examined,  the  witness  testified :  Mr.  Mead 
was  not  in  any  one's  employment  when  I  employed  him,  as  he 
said  the  last  person  for  whom  he  was  employed  was  the  captain. 
He  brought  a  recommendation  from  him.  I  did  not  knov(  this 
captain,  but  I  thought  I  knew  enough  of  Mead  before.  He 
was  formerly  employed  in  the  yard  of  Ferrine,  Patterson,  and 
Stack.  I  did  not  go  there  to  inquire  about  him.  I  should 
think  it  was  a  month  before  that  I  saw  him  occasionally  at  the 
yard  of  Ferrine,  Fatterson,  &  Stack. 

The  amount  of  the  damage  by  the  fire  to  the  property  insured 
being  admitted  to  be  as  the  same  is  averred  in  the  complaint, 
the  plainti£&'  counsel  here  rested. 

And  the  defendants,to prove theissoeon their  part,  calledas  a 

witness, 

William  Perrine^  who,  being  sworn,  testified  as  follows:  I 
am  one  of  the  firm  of  Ferrine,  Fatterson  &  Stack.  I  know 
the  premises  of  plaintiffs.  Our  premises  are  contiguous,  in  the 
same  block  below,  and  in  the  next  block  above.  I  know 
Patrick  Mead«  He  is  now  in  court  He  is  in  our  employment 
as  a  night  watchman.  He  has  been  in  our  employment  as  such 
since  1849  or  1850.  He  was  at  our  yard  as  our  night  watch  in 
March  and  April,  1852.  I  am  not  sure  that  he  was  in  our 
employ  in  March.  We  built  the  "  John  Stewart"  Mead  was 
liked  by  the  captain.  We  allowed  him  to  go  to  accommodate 
the  captain.  I  can't  tell  when  he  came  back.  We  allowed 
him  $10  a  month  until  we  got  more  to  do ;  since  then  we  have 
paid  him  $1  per  night  He  was  in  our  employment,  at  the 
yard  of  Ferrine,  Fatterson  &  Stack,  at  the  time  of  the  fire, 
which  consumed  the  oil  factory.    We  paid  him  ten  dollars  a 
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month.  His  daties  were  to  go  round  and  be  walking  about  our 
premises  from  about  half  past  5  p.m.  until  about  7  a.m.,  when 
he  was  relieved  by  the  day  watch.  I  have  no  knowledge  of 
the  employment  of  Mead  at  other  premises,  but  I  believe  Mr. 
Stack  consented,  on  account  of  the  small  wages  we  were,  then 
paying  him. 

Upon  being  cross-examined,  the  witness  testified :  As  soon  as 
we  got  two  or  three  vessels  on  the  stocks,  I  think  about  the  first 
of  July,  we  raised  Mead's  wages.  The  plaintiffs'  premises  are 
in  sight  from  ours.  To  go  into  our  saw-yard,  or  to  look  into  it, 
the  watchman  was  obliged  to  go  around  the  buildings.  We 
bad  ;no  other  night  watchman  on  our  premises  than  this  man 
Mead.  When  he  was  watching  the  ship  in  New  York,  we  had 
but  one  vessel  just  going  up,  and  had  but  little  necessity  for  a 
watch.  I  don't  know  that  I  saw  Mead  away  from  the  plaintiffs' 
yard  any  one  night.  The  reason  why  we  paid  him  at  the  time 
such*  low  wages,  was  that  we  then  had  but  one  vessel  to  watch. 
The  ordinary  wages  of  a  night  watchman  are  six  dollars  a  week 
in  the  summer,  and  seven  in  the  winter.  I  can't  recollect 
whether  I  saw  Mead  on  the  plaintiff'  premises  or  my  own  from 
April  1st  to  the  time  of  the  fire. 

And  the  defendants,  further  to  prove  the  issue  on  their  part, 
called  as  a  witness, 

Alfred  JSiwards,  who,  upon  being  sworn,  testified  as  follows : 
I  was  the  agent  of  the  defendants  when  the  policy  was  made, 
and  made  the  contract  with  Mr.  Paige. 

The  counsel  for  the  defendants  here  offered  to  prove  by  this  , 
witness  the  conversation  had  between  the  parties  at  the  time  of 
making  the  policies,  as  to  the  night  watch  to  be  kept  on  the 
premises ;  and  that,  by  the  express  terms  of  the  agreement,  the 
"night  watch,"  employed  upon  the  premises  by  the  plaintiffs, 
was  to  have  the  care  and  watching  of  no  other  premises  at  the 
same  time,  but  that*  he  was  to  be  the  exclusive  night  watch  of 
the  plaintiffs,  upen  their  premises.  To  this  the  counsel  for  the 
plaintiffi  objected,  and  the  said  objection  was  sustained  by  the 
court,  and  said  evidence  was  not  admitted ;  to  which  decision 
of  the  court  the  counsel  for  the  defendants  did  then  and  there 
except,  and  said  exception  was  duly  noted. 
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The  defence  here  rested. 

And  the  plaintifEs,  further  to  prove  the  issue  on  their  part, 

recaUe'd  the  witness, 

Chwiea  H.  Newton^  who  testified  as  follows :  I  was  never 
informed  that  Mead  was  employed  by  any  one  else  as  nig^t 
watchman.  When  he  was  employed  by  the  plaintifib  I  neva 
heard  him  say  anything  about  his  wages. 

And  fmiher  to  prove  the  issue  on  their  part,  the  plaintiffi 
recalled 

Piereey  who  testified  as  follows :  I  did  not  know  of  Mead's 
being  employed  elsewhere,  at  the  time  he  was  employed  by  the 
plaintiffs. 

And  further  to  prove  the  issue  on  their  part,  the  plaintifb 
recalled  as  a  witness, 

Pat/rick  Mead^  who,  upon  being  sworn,  testified  as  follows: 
I  was  employed  by  the  Williamsburgh  Oil  Factory,  aa  night 
watchman,  and  was  there  at  the  time  of  the  fire.  I  was  never 
off  the  premises  one  night  I  was  in  Mr.  Stack's  employ  three 
or  four  years.  I  told  Stack  I  was  employed  by  the  oil  factory. 
The  captain  asked  me  to  watch  the  ship.  After  I  left  the  ship, 
Newton  employed  me  for  the  oil  company.  He  told  me  to 
keep  an  eye  on  their  yard  when  I  was  going  backward  and 
forward,  and  he  would  make  it  all  right  with  me.  My  boy 
could  look  out  for  Stack's  place.  It  did  not  prevent  my  doing 
my  duty.    I  always  kept  on  the  ground  of  the  oil  factory. 

And  upon  being  cross^xamined,  the  witness  testified :  The 
vessel  was  nearly  built  in  Mr.  Stack's  yard,  at  the  time  of  the 
fire  at  the  oil  factory.  They  had  no  other  night  watchman  at 
the  shipyard  besides  myself.  I  agreed  to  watch  the  premises 
going  back  and  forward.  I  did  not  go  into  Stack's  yard.  I 
could  see  Perrine's  yard  without  going  off  the  premises.  Tliere 
was  no  other  man  but  myself  to  watch  the  ship  then  nearly 
finished.  I  never  told  Kewton  or  Pierce  anything  of  my  em- 
ployment by  Perrine  &  Stack.    I  could  see  over  the  fence 


NEW  YORK— DECEMBER,  1858.  661 

Hoy«y  y.  American  Mntoal  Idb.  Ooi 

almost  all  the  Way.  I  used  to  look  over  the  fence.  I  could  get 
on  barrels  and  look  over  it. 

Here  the  case  rested,  and  counsel  on  either  side  samm^d  up, 
and  the  court  then  proceeded  to  charge  the  jnry. 

The  counsel  for  the  defendants  requested  the  court  to  charge 
the  jury  as  follows. 

1st.  That  the  obligation  of  the  plaintifis  to  keep  a  night 
watch  on  the  premises  during  the  continuance  of  the  policy  was 
a  condition  precedent  to  the  liability  of  the  defendants,  and  to 
entitle  the  plaintiff  to  recover,  they  must  prove  a  literal  per- 
formance of  that  condition. 

2d.  That  proof  of  the  employment  of  a  person  as  a  night 
watchman,  whose  duty  was  in  any  manner  or  to  any  extent 
divided  by  an  employment  at  the  same  time  to  watch  other 
premises,  is  not  such  proof  of  the  performance  of  the  condition 
as  the  law  requires,  and  is  insufficient  to  entitle  the  plaintifib  to 
recover  in  this  action. 

Upon  the  first  point  the  court  charged  the  jury  according  to 
the  request  of  the  defendants'  counsel,  but  refused  so  to  charge 
upon  the  second  point.  But  the  court  charged  the  jnry,  that  if 
they  found  upon  the  evidence  that  the  plaintiff  employed 
Meade  to  act  exclusively  as  a  night  watch  upon  the  premises  in 
question,  and  that  he  was  a  competent  and  proper  person  to  be 
employed  for  that  purpose,  and  that  he  did  keep  exclusively  on 
the  plaintiffs'  premises  in  the  faithful  performance  of  his  duties 
as  night  watch,  and  they  were  ignorant  of  the  engagement 
which  he  had  made  to  Perrine,  Patterson  &  Stack,  then  his 
having  made  the  engagement  with  them  which  he  testified  he 
made,  and  having  rendered  for  them  only  such  services  as  he 
testified  he  rendered,  would  not  be  a  non-^compliance  with  the 
condition  which  would  preclude  a  recovery  by  the  plaintiff  in 
this  action. 

And  to  such  refusal  of  the  court,  and  to  the  said  charge  of 
the  cour^  the  defendants'  counsel  tiien  and  there  excepted,  and 
the  exception  was  duly  noted. 

Under  this  charge,  the  jury  found  a  verdict  for  the  plaintifis 
for  $2,650. 

The  case  made  to  set  aside  this  verdict  was  now  submitted  by 
the  counsel  of  the  parties. 

D.— n.  86     , 
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T.  W.  Tuekery  fop  plaintiffi. 

L  Evidence  of  conyersation  between  the  parties,  at  the  time 
of  making  the  policy,  and  of  an  oral  agreement  diiSTerent  firom 
that  expressed  in  the  policy,  was  inadmisBible,  and  properly 
excluded.    (1  Greenleaf  £t.  §  275-281.) 

n.  There  was  no  proof  that  the  duty  of  the  night  watdi- 
man  employed  by  plaintiff  was  in  any  way  divided  by  any  other 
employmtot 

UI.  The  charge  of  the  jndge  was  correct 

F.  B.  27p^m,  for  defendants. 

L  The  conrt  erred  in  allowing  the  plaintiff  to  prore  notice  to 
the  defendants,  of  the  occurrence  of  the  fire  the  day  following 
its  occurrence,  and  in  overruling  the  objection  of  the  defen- 
dant's counsel  to  said  evidence.  The  complaint  avers — ^first,  the 
obligation  of  the  plaintiffs  by  the  terms  of  the  contract,  to  notify 
the  defendants  '^  forthwith"  of  any  loss  or  damage  by  fire  toihe 
property  insured — ^and  "as  soon  thereafter  as  possible,"  to 
deliver  to  them  a  particular  account  of  the  same.  Secondly, 
that  the  fire  occurred  on  the  20th  of  May,  1852 ;  and  thirdly, 
that  on  the  24th  day  of  May,  they  gave  notice  of  the  fire  to  tihe 
*  defendants.  The  answer  of  the  defendants  denies  that  the 
plaintiff  notified  them  "  forthwith"  of  the  occurrence  of  tiie 
fire,  as  they  were  bound  to  do  by  the  contract  Here  was  an 
issue  between  the  parties,  of  fact  or  of  law,  as  it  should  appear 
at  the  trial— of  law,  if  it  should  be  contended  that  a  notification 
four  days  after  the  fire,  was  a  notification  "  forthwith,"  within 
the  legal  construction  of  the  contract  between  the  parties — of 
fact,  if  the  plaintiflB  should  prove  facts  or  circumstancee  tending 
to  show  the  impossibility  of  giving  notice  at  an  earlier  period. 
The  defendants  came  to  the  trial  prepared  to  meet  the  issue, 
upon  the  averment  of  the.  complaint  that  notice  of  the  #re  which 
occurred  on  the  20th  was  given  on  the  24th.  But  the  plaintifi 
were  allowed  to  prove,  in  direct  variance  from  their  averment, 
that  notice  was  given  on  the  21st, — and  the  defendants  were 
thus  deprived  of  all  opportunity  of  showing  the  contrary  by 
proof,  which  they  might  otherwise  have  produced.     The  plai^ 
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tifl^,  even  at  the  trial,  would  undoubtedly  have  been  allowed  to 
amend  their  complaint,  upon  motion,  by  averring  notice  on  the 
2l8t;  but. in  such  case,  tiie  motion  would,  of  necessity,  have 
been  granted  upon  terms,  and  such  terms  at  least  as  would 
have  given  the  defendants  an  opportunity  to  meet  the  aver- 
ment. No  such  amendment  was  made,  nor  was  there  any  mo- 
tion to  that  effect,  and  the  complaint  now  stands  widi  the 
allegation,  that  notice  of  the  occurrence  of  the  fire,  which  took 
place  on  the  20th  of  May,  was  given  to  the  defendants  on  the 
24th,  and  the  plaintiffs  were  allowed  to  prove,  without  amend- 
ment, that  notice  was  given  on  the  21st.  This  was  a  most  ma- 
terial variance,  affecting  the  substantial  rights  of  the  defen- 
dants, not  a  mere  matter  of  form.  A  notification  ^^  forthwith  " 
by  tb&  assured  to  the  insujrers  of  the  occurrence  of  a  fire,  is  one 
of  the  most  important  and  imperative  conditions  of  the  contract 
of  insurance.  It  is  inserted  in  all  policies  of  Fire  Insurance, 
and  is  essential  for  the  protection  of  the  rights  and  interests 
of  the  underwriters.  In  the  first  place,  it  enables  them  im- 
mediately after  the  occurrence  of  a  fire,  and  while  everything 
is  fresh  in  the  recollection  of  the  witnesses  or  persons  in  the 
neighborhood,  to  institute  the  requisite  inquiries  into  its  causes, 
and  obtain  facts  in  reference  thereto,  which  may  tend  to  exo- 
nerate them  from  all  liability.  The  delay  of  a  day  or  two,  to 
give  the  notice  in  a  community  like  this,  is  sufficient  often-  i 
times  to  defeat  the  very  purpose  of  its  requisition.  In  the 
second  place,  the  notice  ^^  forthwith,"  enables  the  underwriters 
to  take  measures  for  the  preservation  of  their  interests  in  the 
seasonable  care  and  custody,  and  restoration  of  such  of  the 
property  insured  as  might  be  saved  from  the  elements,  and  thus 
by  their  own  vigilance,  converting  into  a  partial,  what  might 
otherwise  be  a  total  loss.  In  this  view  of  the  true  interest  and 
meaning  of  this  most  important  condition  of  the  contract,  it  has 
been  repeatedly  decided  that  a  notification  ^^  forthwith,"  means 
**  immediately,"  "  directly,"  "  without  delay,"  and  that  where  it 
is  not  made  immediately,  directly,  and  without  delay,  and  no 
circumstances  are  proved,  the  existence  of  which  rendered  the 
delay  unavoidable,  and  tiierefore  excusing  it — ^no  liability  on 
the  part  of  the  underwriters  can  be  predicated  upon  such 
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notice.  {Iwnum  v.  Western  Fire  Ins.  Co.^  12  Wendell,  452,  and 
cases  there  cited.) 

IL  The  court  erred  in  refusing  to  allow  the  testimony  of  liie 
defendants'  agent  of  the  conversation  between  the  parties  at 
the  time  when  the  contract  was  made,  as  to  their  precise  mean- 
ing in  the  condition  inserted  in  the  contract,  ^^  to  keep  a  nigh^ 
watch  npon  the  premises."  That  this  condition,  as  expreased 
in  the  policy,  is  not  sufficientiy  obvions  and  nnambignons  npon 
the  &ce  of  the  policy,  is  apparent,  as  well  -from  the  Iangoage» 
as  from  the  fact  that  mnch  testimony  was  given  at  the  trial  on 
either  side,  without  objection,  explanatory  of  its  meaning,  and 
of  the  peculiar  duties  of  a  night-watchman.  This  being  the 
case,  was  not  the  very  best  evidence  of  the  true  intent  and 
meaning  of  the  condition,  the  conversation  of  the  parties  at  the 
precise  time  when  the  stipulation  was  made  and  the  danse 
inserted  ? 

ILL  The  court  erred  in  charging  the  jury,  that  "  if  they  found 
npon  the  evidence  that  plaintiffs  employed  Mead  to  act  ex- 
clusively as  a  night-watch  upon  the  premises  in  qnestion,  and 
that  he  was  a  competent  and  proper  person  to  be  employed  for 
that  purpose,  and  that  he  did  keep  exclusively  on  the  plaintiff's 
premises,  in  the  faithful  performance  of  his  duties  as  night- 
watch,  and  they  were  ignorant  of  the  engagement  which  he  had 
made  to  Perrine,  Patterson,  and  Stack — ^then,  his  having  made 
the  engagement  witii  them,  w]iich  he  testified  he  made,  and 
having  rendered  for  them  only  such  service  as  he  testified  he 
rendered,  would  not  be  a  non-compliance  with  the  condition 
which  would  preclude  a  recovery  by  the  pUtintiflF  in  this 
action.  1.  It  is  conceded,  and  the  court  so  charged  the  juiyi 
that  the  condition  of  the  contract  on  the  part  of  the  plainti&  to 
keep  a  night-watch  upon  the  premises,  was  a  condition  pre- 
cedent. A  literal  compliance  with  this  condition  is,  therefore, 
necessary  to  entitle  the  plaintiff  to  recover — a  substantial  com- 
pliance is  wholly  insufficient — and  whether  the  loss  was  in  any 
way  attributable  to,  or  connected  with  the  fitilure  to  make  lite- 
ral compliance  with  the  condition,  is  quite  immaterial  and  can- 
.  not  be  inquired  into.  2.  It  is  conceded,  as  the  charge  of  the 
court  intimates,  that  the  compliance  with  this  oondition  by  the 
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plaintiffs,  required  their  employment  of  a  competent  person  to 
watch  their  premises  exclusively.    This  is  obviously  the  true 
construction  of  this  most  important  condition.     The  property 
insured  was  of  such  a  combustible  character  as  to  require 
constant  and  unremitting  attention  in  the  night-time — without 
an  express  stipulation  lor  such  an  attention  and  watching 
exclusively  of  this  property,  the  underwriters  would  not  have 
entered  into  any  contract  of  insurance  at  all.    Now,  if  the  per- 
son employed  by  the  plaintife  to  watch  their  property  in  the 
night-time,  was  at  the  same  time,  and  for  the  same  sum,  em- 
ployed to  watch  the  neighboring  property,  in  the  night-time,  it 
^         is  certain  that  he  was  not  a  night-watch  exclusively  for  the 
plainti&'  property ;  and  although  he  might  have  been  conti- 
^         Dually  on  some  part  of  their  premises,  at  whatever  distance  from 
^         the  point  at  which  danger  was  most  to  be  apprehended,  yet,  if 
by  his  engagements,  it  was  equally  his  duty  to  watch  the  ad- 
jacent ship-yard,  it  is  obvious  that  he  had  a  divided  duty,  and 
(         tiiat  he  was  not  a  night-watch  of  the  premises  of  the  plaintiffs 
J         exclusively,  and  therefore,  however  faithfully  he  might  have 
t         performed  his  divided  duty,*  the  condition  of  the  contract  was 
i         not  complied  with.     He  was  not  the  exclusive  night-watch  of 
(         the  plaintiffi.     The  necessity  imposed  upon  the  watch  by  his 
divided  engagements,  might  have  been  the  actual  cause  of  the 
r         loss.     The  fire  might  have  kindled  while  his  attention  was  di- 
rected in  compliance  with  his  duty  towards  the  property  of 
?         Perrine,  Patterson  &  Stack,  and  although  at  the  time  he  might 
have  been  strictly  on  the  plaintiffs'  premises,  yet  he  might  have 
been,  and  if  watching  the  ship-yard,  he  necessarily  would  have 
,         been,  at  such  a  distance  from  the  spot  where  the  fire  broke  out, 
;         as  to  render  its  extinguishment  by  him  impossible  (the  pro- 
[         perty  being  highly  inflammable  in  its  nature),  whereas,  had  he 
been  near  the  point  of  danger,  as  he  would  have  been,  but  for 
I         the  division  of  his  duty,  he  might  have  seen  the  first  spark, 
,         in  season  to  have  saved  the  property.    3.  The  ignorance  of  the 
plaintiffs,  that  the  night-watch  employed  by  them  was  not 
watching  their  premises  exclusively,  surely  furnishes  them  with 
no  legal  excuse  for  a  non-compliance  with  the  condition  of  the 
contract.    In  other  words,  the  plaintiffs'  ignorance  that  their 
watchman  was  employed  by  others  to  watch  their  property  at 
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the  same  time  that  he  was  watching  that  of  the  plaintiff  can- 
not  constitate  a  literal  compliance  with  the  condition,  vhich 
would  not  have  been  literally  complied  with,  but  for  that  igno- 
rance. Bat,  is  not  this  in  e£fect  the  conclnsion  of  the  courti 
The  jndge  says,  ^^  If  the  plaintifb  were  ignorant  of  the  engage- 
ments of  their  night-watchman,  then  his  having  made  soch 
engagements,  and  actually  complying  with  them,  woidd  not  be 
a  non-compliance  with  die  condition  which  would  prednde 
the  recovery  by  the  plaintifb.  Is  not  this  a  declaration  Ait 
the  plaintiffs,  so  long  as  they  act  in  good  £Edth,  and  emploji 
person  to  watch  their  property  exclusively,  and  innocentlj 
believe  him  to  be  thus  employed,  are  not  to  be  held  responsiblfl 
for  the  neglect  or  bad  fSEuth  of  their  agents  thus  employed!  It 
is  obvious,  from  the  testimony  of  Mead,  the  watchman,  that  be 
kept  his  employment  by  Perrine,  Patterson  &  Slack,  careMy 
concealed  from  the  plaintiffs.  Why  was  this,  but  for  the  reason 
that  he  knew  that  by  such  an  engagement  he  was  violating  bis 
agreement  to  watch  their  property  exclusively?  Was  not  this 
bad  faith  on  the  part  of  Mead!  Had  the  plaintifb  known  of 
his  other  engagement,  and  connived  at  it,  or  allowed  it,  will  it 
be  pretended  that  they  could  recover  in  this  action,  as  upon 
proof  of  a  literal  compliance  with  this  essential  condition  pre- 
cedent of  the  contract  t  It  is  conceded  that  they  could  not,  by 
the  terms  of  the  charge  of  the  court  Are  they  not  then 
accountable  for  the  bad  faith  of  their  agent  ?  and  is  their  igno* 
ranee  or  innocence  of  this  bad  fsdth  of  tiieir  servant  to  be  held 
to  convert  a  manifest  and  admitted  breach  of  the  condition  of 
the  contract,  into  its  literal  compliance  t 

BoswoBiH,  J. — ^The  first  point  made  on  the  appeal  u,  that 
the  court  erred  in  allowing  proof  that  notice  of  the  fire  was 
given  the  day  after  its  occurrence,  and  in  overruling  the  objec- 
tion of  the  defendants'  counsel  to  such  evidence. 

The  policy  required  that  the  assured,  on  ^^  sustaining  loss  or 
damage  by  fire,  should  forthwith  give  notice  thereof  to  the 
company."  The  fire  occurred  in  the  night  of  the  20th  of  Maji 
1852.  The  complaint  avers,  "  that  as  soon  as  possible  after 
said  fire,  that  is  to  say,  on  the  24th  of  May,  1852,"  the  plaintifi 
gave  notice  of  the  same  to  the  defendants.    The  answer  denies 


NEW  YORK— DECEMBER,  1853.  66T 

HoTe]^  y.  Amerioan  Mutual  Ina.  Go. 

**  that  the  plaintifb  did,  as  they  aver  in  their  complaint,  and  as 
they  were  bonnd  to  do  by  the  terms  of  said  contract,  notiiy 
them  of  said  loss  and  of  said  fire,  bat,  on  the  contrary  thereof, 
they  fiedled  to  give  the  defendants  any  notice  whatever  of  said 
fire,  until  several  days  after  its  occurrence." 

It  will  be  seen  that  the  answer  treats  the  complaint,  as  hav. 
ing,  in  substance,  averred,  that  notice  was  forthwith  given  of 
the  loss ;  denies  the  truth  of  such  allegation,  and  affirms  that^ 
no  notice  whatever  was  given  of  said  fire,  until  some  days  after 
its  occurrence. 

When  the  plaintiffs  offered  to  prove  that  notice  was  given  to 
the  agent  of  die  company,  at  their  office  in  this  city,  where  the 
policy  was  effected,  on  the  morning  of  the  2l8t  of  May,  the 
evidence  was  objected  to.  No  objection  was  made  as  to  the 
mode  of  giving  it,  or  that  it  was  not  given  at  the  proper  place, 
nor  that  the  notice  given  that  morning  was  not  sufficient,  with- 
out other  or  further  notice  of  the  loss.  The  objection  taken 
was,  that  the  plaintiffs,  by  their  complaint,  had  precluded 
themselves  from  proving  that  any  notice  had  been  given, 
except  on  the  24th  of  May.  We  think  the  particular  objec- 
tion made  to  the  admission  of  the  evidence  untenable.  The 
complaint  averred,  that  notice  was  given  as  soon  as  possible,  to 
wit,  on  the  24th  of  May.  Tlie  answer  treated  it  as  an  allega- 
tion that  notice  had  been  given  forthwith,  and  denied  that  it 
had  been  given  forthwith  by  the  plaintifb,  ^'  as  they  aver  in 
their  complaint."  Not  content  with  this,  it  proceeds  to  assert 
that,  on  the  contrary,  the  plaintifb  ^^  failed  to  give  the  defen- 
dants any  notice  whatever  of  said  fire,  until  several  days  after 
its  occurrence."  The  evidence  objected  to  was  directed  to  this 
averment,  and  tended  to  prove  that  notice  was  not  only  given 
as  soon  as  possible,  but  forthwith. 

No  point  was  made  that  the  notice  actually  proved  was 
insufficient,  if  evidence  of  it  was  admissible  under  the  plead- 
ings. The  court  was  not  asked  to  charge  the  jury  that  the 
notice  was  given  so  late  as  to  exonerate  the  defendants  from 
liability,  or  that  it  was  insufficient,  in  any  respect  The  only 
point  made  was,  that  it  was  not  competent  for  the  plaintifEb, 
under  the  pleadings,  to  prove  that  notice  was  given,  on  the 
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morning  after  the  fire.    We  think  the  objection  was  properly 
oyermled. 

The  second  point  taken  is,  that  the  court  erred  in  refusing  to 
receive  evidence  of  the  conversation  between  the  parties,  at  the 
time  the  policy  was  made,  as  to  the  night  watdi  to  be  kept  oa 
the  premises, — and  that,  by  the  express  terms  of  the  agreement, 
the  ^^  night  watch"  was  to  have  the  care  and  watching  of  no 
pther  premises  at  the  same  time,  bnt  that  he  was  to  be  the 
exclusive  watch  of  the  plainti&  upon  their  premises. 

The  answer  avers,  ^^  tiiat  in  and  by  the  aforesaid  contract  or 
policy  of  insurance,  it  was  stipulated  and  agreed  that  Ae 
plaintifis  should,  at  all  times  during  the  continuance  of  said 
policy,  keep  and  maintain  a  night  watch  upon  the  premises 
described  therein,  and  containing  the  property  which  was  the 
subject  matter  of  the  said  insurance,"  and  alleges  that  they  did 
not  do  so. 

The  answer  did  not  allege,  that  any  agreement  was  made 
different  from  that  evidenced  by  the  policy.  The  defendants 
did  not  offer  to  prove,  that  by  any  established  or  known  usage, 
the  term  ^^  night  watch"  was  understood  to  impose  any  duties 
in  addition  to,  or  different  from,  those  plainly  indicated  by  the 
contract  described  in  the  policy,  or  by  the  natural  meaning  of 
the  words  by  which  it  was  described.  If  the  object  of  the 
evidence  was  to  vary  the  necessary  legal  effect,  or  the  terms  of 
contract,  contained  in  the  policy,  it  was  properly  rejected. 

The  only  remaining  point  taken,  brings  under  consideration 
the  only  part  of  the  charge  to  the  jury  which  was  excepted  to 
by  the  defendants. 

The  court  charged  as  requested,  that  the  obligation  of  the 
plaintiib  to  keep  a  night  watch  on  the  premises  during  the  con- 
tinuance of  the  policy,  was  a  condition  precedent  to  the  lia- 
bility of  the  defendants,  and  to  entitle  the  plaintiffs  to  recover, 
they  must  prove  a  literal  performance  of  the  condition.  To 
charge  as  secondly  requested,  the  court  refused,  bnt  '^  charged 
the  jury  that,  if  they  found  upon  the  evidence  that  the  plain- 
tiffs employed  Mead  to  act  exclusively  as  a  night  watch  upon 
the  premises  in  question,  and  that  he  was  a  competent  and 
proper  person  to  be  employed  for  that  purpose,  and  that  he  did 
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keep  exdnsivelj  on  the  plaintifb'  premises,  in  the  faithfdl  per^ 
formance  of  his  duties  as  night  watch,  and  they  were  ignorant 
of  the  engagement  which  he  had  made  to  Pennine,  Patterson  & 
Stack,  then  his  having  made  the  engagement  with  them  which 
he  testified  he  made,  and  having  rendered  for  them  only  sach 
services  as  he  testified  he  rendered,  would  not  be  a  non-com- 
pliance with  the  conditions  which  would  preclude  a  recovery, 
by  the  plaintifis  in  this  action.'^  To  this  part  of  the  charge  thp 
defendants  excepted. 

Mead  testified  that  he  was  '^  never  off  the  plaintifb'  premises 
one  night."  One  of  the  firm  of  Perrine,  Patterson  &  Stack  told 
Mead  '^  to  keep  an  eye  on  their  premises,  as  he  was  going  back 
and  forward,  and  he  would  make  it  all  right."  He  ^'  agreed  to 
watch  the  premises,  going  backward  and  forward."  He  did 
not  go  into  their  yard.  He  could  see  in  the  yard  without  going 
off  plaintiffs'  premises.  He  could  see  over  the  fence  almost  all 
the  way.  He  could  get  on  barrels  and  lodk  over  it  It  did 
not  prevent  his  doing  his  duty  to  the  plaintiff.  He  always 
kept  on  the  ground  of  the  oil  factory. 

This  summary  of  Mead's  testimony,  is  his  version  of  what  he 
agreed  to  do,  and  did  do,  for  Perrine,  Patterson  &  Stack. 

The  jury  have  found  that  he  was  a  competent  night  watch, 
that  he  was  employed  to  act  exclusively  for  the  plaintifib,  that 
he  kept  exclusively  on  their  premises,  faithfully  performed  his 
duties,  and  that  the  plaintiffs  were  ignorant  that  he  had  agreed 
to  occasionally  look  into  another  and  adjoining  yafd,  which 
could  be  seen  from  the  yard  of  the  plaintifib. 

It  is  contended  that  a  warranty  must  be  literally  complied 
with.  The  warranty  was  that  the  plaintiffs,  during  the  policy, 
would  ^^  keep  and  maintain  a  night  watch  on  the  premises." 
They  did  keep  and  maintain  one  there  every  night,  who,  on  no 
occasion,  left  the  premises.  They  did  not  agree  that  he  should 
never  look  off  of  them,  or  on  no  occasion  be  dozing  or  fall 
asleep.  The  spirit  of  the  warranty  is,  that  there  should  be  a 
competent  night  watch  kept  there,  and  one  who  might  be  con- 
fided in  for  the  faithful  performance  of  a  night  watch. 

The  rule  is  said  to  be,  that  "  while  on  the  one  hand  a  literal 
fulfilment  of  the  warranty  is  required,  yet,  on  the  other,  it  is 
no  less  oertaiui  that  nothing  beyond  a  bare  and  literal  fulfil- 


BTO  CASES  IN  THE  SUPERIOE  COUBT. 

Belloiap  y.  Saaley. 

ment  can  be  required.  A  warranty  will  not  be  extended,  by 
construction,  to  include  any  thing  not  necesBarily  implied  in  its 
terms." 

Thus,  in  Hyde  ▼.  Bruce  (3  Doug.  21S),  where  there  was  a 
warranty,  ^'  that  the  ship  should  have  twenty  guns,"  and  it 
appeared  that,  thoagh  in  fact  the  ship  had  twenty  guns,  yet 
.she  had  only  twenty-five  men,  a  number  quite  short  of  the 
necessary  complement  for  twenty  guns,  Lord  Mansfield  held, 
that  this  warranty  did  not  imply  that  she  should  carry  a  com- 
petent number  of  men  to  work  the  guns,  and,  therefore,  as 
there  was  no  ground  to  impute  firaud,  the  warranty  had  been 
snfiiciently  complied  with.  {Bond  v.  NoU^  Cowp.  601 ;  Beaii^ 
V.  SUiparty  Doug.  11 ;  1  Amould  on  Ins.,  §  215,  p.  588.) 

In  £enMe  v.  Rhmdander  (3  J.  0. 134),  Kent,  J.,  says,  "^  A 
Warranty  must  be  literally  complied  with,  but  this  strict  com- 
pliance ought  to  operate  in  favor  of,  as  well  as  against  the 
assured,  whenever  he  can  bring  himself  within  the  terms  of  it" 
The  plainti£b  literally  did  all  they  agreed  to  do.  They  kept 
and  maintained  a  night  watch  on  the  premises  every  night, 
including  that  of  the  fire.  He  was  competent,  and  fiuthfully 
performed  his  duties.  The  terms  of  the  warranty  do  not  neces- 
sarily imply  an  agreement,  that  the  night  watch  employed 
should  not  do,  what  Mead  did  for  Perrine,  Patterson  &  Stack. 
We  think  tihat  the  objections  made  and  exceptions  taken,  are 
not  such  as  to  justify  us  in  disturbing  the  verdict 

Judgiflent  must  be  entered  for  the  plaintiffi  on  the  verdict 
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Bqvity  win  reieiiid  s  contrmot  for  the  lale  of  land,  fipoa  the  •ppfieatian  of  Um 
pnrohtaer,  wheu  it  dearly  appean  tliat  th«  partiea  aeted  undar  a  mntBal 
mistake  at  to  the  number  of  aeree  or  lote  whieh  the  bonndariee  oontained;  and 
it  is  proyed  that  the  deficienoy  was  material 

In  sneh  a  ^ase^  the  relief  will  be  granted,  eren  when  the  words  "more  or  lea* 
are  added  to  the  deseription  of  the  quantity  of  the  land  in  the  eontraoi 
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XT«n  when  the  complaint  claims  relief  aolely  upon  the  ground  of  a  frandnlenl 
representation  by  the  vendor,  the  relief  will  be  granted,  i(  in  the  answer  of  the 
defendant!  the  mistake  is  confessed. 
Judgment  at  special  term  affirmed,  with  C06t& 

(Before  Duxa,  Boswobth,  and  Emcsr,  J.J.) 
October  28*  "December  i4. 1858. 

Appeal  from  a  judgment  at  special  term. 

The  complaint  alleges,  that  the  plaintiff,  on  the  22d  Febra* 
arj,  1851,  bargained  with  the  defendant  to  buy  of  him  a  piece 
of  ground  at  and  near  the  south-east  comer  of  Atlantic  street 
and  Clason  Avenue,  in  Brooklyn. 

Tliat  defendant,  well  knowing  the  premises  to  contain  a  much 
less  quantity  than  8  acres  and  154  perches  of  land — viz.  4  acres 
and  tWt  P^^  ^^  ^^  ^^^  ^^^7j  ^^^^  ^^^  there  falsely,  and 
as  plaintiff  believes,  fraudulently  represented,  or  caused  the 
premises  to  be  represented,  to  him  to  be  and  contain  8  acres 
and  154  perches ;  falsely,  and  as  he  believes  fraudulently  and 
deceitfully,  induced  him  to  buy  the  said  premises,  and  sold  the 
said  premises  to  him  for  fourteen  thousand  dollars. 

That  plaintiff  paid  defendant  one  thousand  dollars,  part  of 
the  purchase' money. 

That  the  premises  did  not  contain  8  acres  and  154  perches^ 
but  only  4  acres  and  t\VV* 

That  defendant  having  so  falsely  and  fraudulently  deceived 
and  defrauded  him  in  the  said  sale,  he  thereby  lost  and  was  de- 
prived of  all  the  benefit  and  advantage  which  he  might  and 
otherwise  would  have  derived  and  acquired  from  the  said  sale 
to  him. 

That,  on  or  about  8th  March,  1851,  as  soon  as  he' had  ascer* 
tained  that  the  said  representations  were  untrue,  he  demanded 
of  defendant  a  return  of  the  one  thousand  dollars,  which  defen 
dant  refused  and  still  refuses.    Plaintiff  demands  judgment  for 
the  one  thousand  dollars,  and  interest 

The  answer  denies  that  plaintiff  bargained  with  defendant  to 
buy  the  premises ;  also  that  he  well  knowing  the  prenuses  to 
contain  much  less  than  8  acres  and  154  perches — ^viz.  only  4 
^f^j  acres,  by  folsely  or  fraudulently  representing,  or  causing 
the  premises  to  be  represented,  to  plaintiff  to  contain  8  acres 
and  154  perches,  falsely,  or  fraudulently,  or  deceitfully  induced 
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plaintifF  to  buy  the  premiseB,  or  aold  them  to  him  for  foorteea 
thoiuand  dollars. 

It  avers,  that  shortly  before  the  22d  February,  1851,  one 
Herman  0.  Adams  bargained  with  defendant  to  bay  of  him,  for 
thirteen  thousand  dollars,  the  premises  mentioned  in  complaint, 
particularly  described  in  a  deed  made  by  Samuel  T.  KobertB 
and  wife  to  defendant,  dated  28th  May,  1850,  and  therein 
described  as  containing  about  9  acres  more  or  lees,  excepting 
thereout  1  acre  and  6  perches. 

That  defendant  expressly  stated  to  Adams  that  he  was  igno- 
rant of  the  quantity  of  land  contained  in  said  premises,  and 
that  if  he  purchased  them  of  defendant  he  must  purchase  them 
as  defendant  had  purchased  them,  as  containing  more  or  lees, 
and  as  described  in  said  deed. 

That  defendant  left  said  deed  with  Adams  for  his  examina- 
tion. That  Adams  agreed  to  buy  the  premises  of  defendant,  as 
described  in  said  deed,  be  the  quantity  greater  or  leas,  for  the 
sum  of  thirteen  thousand  dollars. 

That  on  or  about  the  22d  February,  1851,  Adams  paid  defen^ 
dant  one  thousand  dollars  on  account  of  said  purchase,  and 
requested  defendant  to  give  a  receipt  for  that  sum  in  the  name 
of  the  plaintiff.  That  defendant  gave  such  receipt  in  the 
name  of  plaintiff,  solely  at  Adams'  request,  and  also  at  his  re- 
quest mentioned  the  price  to  be  paid  for  the  land  to  be  fourteen 
thousand  dollars. 

That  he  has  no  knowledge  or  information,  sufScient  to  form  a 
belief,  what  quantity  of  acres  or  perches  the  premises  containi 
and  controverts  the  allegations  in  complaint  as  to  the  quantity 
therein  stated,  and  denies  that  he  fidsely  or  fraudulentlj 
deceived  or  defrauded  plaintiff  in  the  sale,  or  that  he  made  any 
replres^itations  whatever  to  plaintiff. 

That  he  has  always  been  ready  to  complete  the  bargain  made 
by  him  with  Adams,  and  in  pursuance  of  his  (Adams')  request 
made  out  a  deed  conveying  the  premises  to  plaintiff,  which 
deed,  executed  by  himself  and  wife,  he  tendered  to  plaintiff  on 
10th  March,  1851. 

The  reply  controverts  the  new  matter  alleged  in  the  answer. 

It  admits  that  defendant  gave  to  him  a  receipt  in  his  (plam- 
tiff's)  name  for  the  one  thousand  doUan  paid  him  as  stated  in 
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complaint,  but  denies  that  it  was  so  given  in  his  name,  or  that 
the  price  to  be  paid  for  the  land  was  mentioned  to  be  fourteen 
thousand  dollars  at  the  request  of  Adams,  unless  such  request 
was  made  by  Adams  as  the  agent  of  defendant ;  denies  all 
knowledge  or  information  of  any  other  receipt ;  denies  that  de- 
fendant has  been  ever  ready  to  complete  the  bargain  made  with 
him  (plaindfT);  or  that  he,  in  pursuance  of  any  request  of  plain- 
tiff's, or  made  by  his  authority,  executed  or  tendered  any  deed 
conveying  the  premises  bargained  for  by  plaintiff;  or  that 
plaintiff  ever  requested,  or  authorized  any  one  to  request 
defendant,  to  make  out  or  execute  a  deed  containing  a  less 
quantity  than  the  premises  were  represented  by  defendant  to 
contain  as  alleged  in  complaint. 

The  facts  of  the  case  as  proved  on  the  trial  were  as  follows. 

The  premises  in  question  were  conveyed  to  the  defendant  by 
Samuel  T.  Eoberts  and  wife,  by  deed  dated  38th  May,  1850, 
which  was  produced  in  evidence.  They  were  described  in  that 
deed  as  ^^  containing  about  9  acres,  be  the  same  more  or  less, 
excepting  therefrom  1  acre  and  6  perches ;"  but  in  fact  they 
contained  only  4  yV/v  acres,  as  shown  by  the  surveyor,  who 
also  testified  that  property  In  that  part  of  Brooklyn  was  only 
valuable  for  building  lots. 

Herman  C.  Adcrnis^  a  real  estate  broker,  testified  that  his  atten* 
tion  was  first  called  to  this  property  by  Mr.  Kinney,  and  that  he 
had  been  in  negotiation  with  the  defendant  for  the  purchase  of 
it  for  six  or  eight  months  previous  to  February,  1851,  about 
which  time  defendant  finally  proposed  to  take  thirteen  thousand 
dollars  for  it.  Adams  told  him  he  had  no  doubt  he,  Adams, 
could  sell  it,  and  that  he  knew  a  party  who  had  purchased  in 
the  neighborhood.  Defendant  told  Adams  he  would  give  him 
all  h^  could  get  over  thirteen  thousand  dollars,  and  Adams 
told  defendant  he  would  take  it  himself  if,  he  could  not  sell  it 

Adams  then  went  to  plaintiff,  mentioned  the  property  to 
him,  and  asked  him  fourteen  thousand  dollars  for  it,  without 
disclosing  the  name  of  defendant  as  principal  Plaintiff  re- 
quested Adams  to  qIiow  him  a  diagram  of  the  property. 
Adams  got  one  from  Uie  defendant,  which  was  produced  in  evi- 
dence, showed  it  to  plaintiff  and  sold  him  die  property  for 
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fourteen  thousand  dollara,  Adams  was  bat  a  few  days  in  ne- 
gotiating with  plaintiff  befor^  he  sold  him  the  land.  Before 
the  bargain  was  concluded,  Adams  and  plaintiff  went  on  the 
land  together  and  saw  it,  but,  he  thought,  thej  had  not  the 
diagram  with  them  on  that  occasion.  Defendant  had  giren 
Adams  his  deed,  and  Adams  thought  that  he  showed  it  to 
plaintiff  before  the  bargain  was  concluded  with  him;  bat 
thought  he  had  not  the  deed  when  he  and  plaintiff  went  on  the 
premises  together.  Adams  did  not  know,  and  there  was  no 
evidence,  that  plaintiff  and  defendant  had  ever  come  together  in 
relation  to  this  purchase;  nor  was  there  anj  evidence  that 
plaintiff's  name  was  mentioned  to  the  defendant  prior  to  the 
payment  of  the  one  thousand  dollars,  and  taking  the  receipt 
for  it  from  defendant 

The  receipt,  in  the  defendant's  handwriting,  was  given  in 
evidence  by  the  plaintiff,  as  follows : 

«  New  York,  February  22, 1851. 
^^  Received  from  Edward  Belknap,  per  H.  C.  Adams,  one 
thousand  dollarsj  on  account  of  purchase  of  property  at  Brook- 
lyn, being  the  same  premises  conveyed  to  me  by  Samuel  T. 
Boberts,  by  deed  dated  28th  May,  1850,  and  which  I  hereby 
agree  to  convey  to  the  said  Belknap,  or  to  his  order,  on  the 
10th  day  of  March  next,  upon  the  payment  of  the  further  sum 
of  thirteen  thousand  doUais ;  or  six  thousand  dollars,  and  sub- 
ject to  a  mortgage  now  upon  the  same  made  by  me  to  J.  &  J. 
F.  Marshall,  to  secure  the  sum  of  seven  thousand  dollars.  Said 
deed  to  bear  date  the  1st  instant  ' 

"Braj.  T.  Sealbt." 

The  judge  having  refused  to  dismiss  the  complaint  on  this 
evidence,  l^e  defendant  called 

Oabrid  O.  Emney^  who  testified,  that  the  defendant  had 
employed  him  to  sell  the  property  as  his  broker,  and  that  he 
was  to  receive  a  commission  from  defendant ;  that  he  had  made 
the  diagram  and  shown  it  to  Adams  previous  to  the  convena- 
tion  between  Adams  and  defendant  about  the  land ;  that  he  was 
present  at  such  conversation,  and  Adams  told  defendant  he 
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"would  take  the  property  as  represented  in  the  diagram  at  four- 
teen thousand  dollars.  He  did  not  recollect  whether  Adams 
said  anything  about  the  quantity  of  land.  That  Adams  in  a 
few  days  afterwards  called  with  the  one  thousand  dollars,  an^ 
witness  was  present  when  the  defendant  received  it.  Ad&ms 
requested  the  receipt  to  be  made  to  plaintiff;  that  he  recollect- 
ed a  conversation  which  he  thought  was  about  the  time  Adams 
paid  the  one  thousand  dollars,  in  which  Adams  asked  defendant 
what  quantity  of  land  there  was,  and  defendant  said  he  did  not 
know  anything  more  about  it  than  what  the  deed  to  him  spoke 
of;  he  represented  it  just  as  the  deed  represented  it.  Adams 
said  he  had  sold  it  to  the  plaintiff. 

The  cause  was  tried  before  Mr.  Justice  Campbell  without  a  jury, 
and  on  this  evidence  the  judge  found  that  the  quantity  of  land 
formed  an  essential  inducement  to  the  plaintiff  to  purchase,  and 
that  the  actual  quantity  was  substantially  and  essentially  less 
than  the  quantity  which  the  plaintiff  supposed  he  was  pur- 
chasing ;  and  so  the  plaintiff  was  misled  as  to  the  quantity  he 
purchased,  the  representations  made  to  him  by  the  defendant 
being  in  fact  untrue,  though  not  intentionally  £Edse.  He  ad- 
judged that  the  error  into  which  the  plaintiff  was  thus  led  was 
sufficient  to  warrant  him  in  relieving  him  from  the  contract ; 
and  gave  judgment  for  the  plaintiff  for  the  one  thousand  dollars 
paid,  with  interest 

W.  C.  IfoyeSj  for  defendant,  in  moving  to  reverse  the  judg> 
ment,  made  and  argued  the  following  points. 

L  The  motion  to  dismiss  the  complaint  should  have  been 
granted,  because — 1.  The  complaint  is  for  a  cause  of  action 
founded  solely  upon  fraud  and  misrepresentation  as  to  the 
quantity  of  land,  and  charged  the  defendant  with  making  the 
misrepresentation,  knowing  it  to  be  wholly  fiilse,  and  with  the 
intent  to  deceive  him ;  and  that  thereby  he  was  fraudulently 
drawn  into  a  purchase  of  only  about  four  acres,  when  it  was 
represented  to  him,  and  he  bargained  for,  upwards  of  eight 
acres,  and  upon  this  the  issue  was  joined.  2.  Kot  a  particle  of 
evidence  was  given  to  sustain  the  issue  thus  made ;  nor  was  it 
pretended  to  be  sustained.  It  was  simply  proved,  that  there 
was  not  so  much  land  as  the  diagram  and  deed  were  supposed 
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to  caU  for ;  but  there  was  no  evidence  of  any  misrepresentatioii 
on  that  subject,  or  of  anj  fraud  whatever.    3.  This  action  was 
not  maintainable  without  proof  of  the  fraud  alleged.    It  was 
not  a  case  in  which  the  plaintiff  might  disregard  the  allegations 
in  the  complaint  charging  fraud,  and  still  recover,  as  if  he  Iiad 
not  inserted  them :  that  rule  only  applied  to  cases  where  the 
action  was  upon  a  warranty,  which  the  plaintiff  alleged  to  hare 
been  a  fraudulent  one,  but  yet  was  permitted  to  recover, 
though  he  failed  to  prove  the  fraud,  having  proved  the  ^rar- 
ranty,  which  was  alone  the  gist  of  the  action  (1  Chitty's  PL,£i 
of  1844,  pp.  137,  388  ;   WiOiama  v.  AUuon,  2  East  R446). 
Here  tliere  was  no  warranty,  nor  any  complaint  as  upon  a 
warranty,  nor,  upon  the  fiu^ts  alleged,  was  any  action  maintain- 
able, without  proof  of  the  fraud.    4.  The  action  was  not  main- 
tainable, upon  the  ground  that  there  was  a  mutual  mistake  as 
to  the  quantity  of  land,  and  that,  therefore,  the  plaintiff  was 
authorized  to  rescind  the  contract,  and  recover  back  that  part 
of  the  purchase  money  which  he  had  paid,    (a)  No  such  case 
was  made  by  the  complaint,  nor  was  any  such  issue  presented. 
(J)  No  such  case  was  proved ;  none  of  the  parties  were  mis- 
taken as  to  the  subject  matter  of  the  purchase,  or  as  to  tlie 
quantity;  both  saw  and  examined  it,  and  knew  the  precise 
limits  which  the  land  embraced ;  it  was  simply  an  agreement 
to  sell  that  specific  parcel  of  land,  and  no  more ;  and  there 
was  no  evidence  that  the  plaintiff  was  under  any  mistake  about 
it ;  it  was  his  duty  to  have  had  the  land  measured,  if  he  wished 
to  be  certain  as  to  the  quantity,  or  to  have  protected  himself 
by  an  express  agreement  as  to  there  being  a  certain  quanti^. 
{e)  The  agreement  for  the  sale  of  the  la^d,  covers  only  the 
preouses  described  in  the  deed,  whether  small  or  great;  it 
contains  no  clause  guaranteeing  any  particular  quantity ;  and 
the  deed  itself^  by  which  the  lands  were  sold,  and  which  the 
plaintiff  saw  and  examined  before  he  purchased,  descrihes 
them  as  ^^  containing  about  nine  acres,  be  the  same  more  ot 
less."    {d)  The  case  is,  therefore,  to  be  considered  in  the  same 
manner  as  if  the  deed  was  embodied  in  the  agreement  to  sell, 
and  then  there  was  no  statement  or  representation  other  than 
that  the  premises  contained  an  uncertain  quantity  of  land, 
which  the  plaintiff  purchased  for  a  specified  sum,  and  in  respect 
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I  of  wiiich  any  idea  of  a  wairaaty  of  quantity  was  excluded. 

.;  {Wmoh  V.  W%k?A««for,l  V.  &B.  376;  Boot y. Puff",  ZBbj^.Q. 

!  0.  R,  863 ;  1  Bug.  on  V.  &  P.  320,  and  notes ;  Jackson  v.  Bc^ 

n  rmger^  16  John.  B.  471 ;  Jaekson  v.  McOonmM^  19  "Wend.  176.) 

I  (e)  It  ifl  settled  in  oases  of  this  description,  and  in  the  absence 

(t  of  all  firaud,  that  the  plaintiff  is  not  entitled  to  any  relief,  but 

I  must  take  and  pay  for  the  land  as  described.   (Stetbma  y.  Eddy^ 
4:  Mason's  B.  414;  2  Kent's  Oom.  484,  6;  Dart  on  Y.  &  P. 

t  443;  2  BusseU,  670.) 


Ji  J.  Townsend^  for  plaintiff, 

I.  Where  there  is  a  substantial  defect  in  the  estate  sold, 
either  in  title  or  in  the  representation  *or  description  of  the 
nature,  character,  extent,  or  quality,  which  is  unknown  to  the 
vendee,  or  in  regard  to  which  he  is  not  put  upon  inquiry,  he 
may  rescind  the  contract,  and  a  specific  performance  will  not 
be  decreed  against  him.  (Story  £q.  Jur.,  §  778 ;  2  Kent  Com. 
6  Ed.,  p.  476;  Pringle  v.  WUten,  1  Bay  B.  266;  Gray  y, 
Eimkimon^  id.  p.  278 ;  Oloim*  v.  SnvUhy  1  Eq.  B.  433 ;  Flight 
V.  Boodyy  1  Bing.  N.  0.  377 ;  Jonea  v.  Edney^  3  Oamp^  286 ; 
Waarvrig  y.  Hoggwri^  1  By.  &  M.  39 ;  Stewart  y,  AUison^  1  Mer, 
36 ;  Balsey  y.  Oromi^  13  Ves.  78 ;  PHoe  v.  N(yrih^  2  Young  & 
Col.  621 ;  ShaoUeton  v.  Suidiffe,  1  De  G.  &  S.  609.) 

n.  The  plaintiff  has  used  extreme  diligence,  and  Has  been  in 
no  default  (See  Story  on  Sales,  422 ;  Prmgle  v.  Samuels^  1 
Little,  94 ;  HUl  v.  Buckley,  17  Ves.  394,  401 ;  Eing  y.  Wilson^ 
6  Beav.  124.) 

ni.  The  words  "more  or  less"  in  the  deed  do  not  aid 
the  defendant.  The  case  does  not  show  that  the  plaintiff  ever 
saw  the  deed.  These  words  are  only  intended  to  cover  a  rea* 
sonable  defect.  {Thomas  v.  Perry,  1  Peters  68;  Quesnel  y, 
WoodUefy  2  Hen.  and  Mun.  178,  note ;  Bay  v.  Perm,  Owen, 
133 ;  cited  in  Sug.  on  Ven.  370 ;  Portmo/n  v.  Mill,  2  Buss.  ch. 
670 ;  ShaoUeton  v.  SuOdiffe,  1  De  G.  &  S.  609;  Mtt  v.  Buch^ 
ley,  17  Ves.  400 ;  4  Kent  467,  6th  ed.) 

rV.  A  distinction  exists  between  agricultural  lands  and  lands 
valuable  only  for  city  lots,  in  reference  to  the  materiality  of 
the  description  of  quantity. 

D.— n.  87 
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y.  The  judge  who  tried  the  canse  paased  upon  the  fact  tiial 
the  quantity  described  formed  an  essential  indncement  to  thi 
plaintiff  to  purchase. 

Bt  the  Coubt.  Emarr,  J. — The  view  taken  of  this  case  hj 
the  judge  before  whom  it  was  tried  presents  the  following  ques- 
tions. 

Mrit^  Was  the  contract  of  sale  made  under  a  mutual  mistake 
of  both  plaintiff  and  defendant  as  to  the  actual  quantity  of 
land? 

Secandj  Was  the  &cty  in  regard  to  which  such  mutual  mistake 
existed,  material  to  the  contract ;  or,  in  the  words  of  the  judg* 
ment  below,  was  the  actual  quantity  substantially  and  es- 
sentially less  than  the  quantity  which  the  plaintiff  supposed  he 
was  purchasing  ? 

Tkirdj  Did  such  mutual  mistake,  and  materiality  as  to  tfai 
fact  in  regard  to  which  it  existed,  warrant  the  court  in  resdnd 
ing  the  contract  and  replacing  the  parties  as  they  stood  before 
it  was  made  ? 

The  last  inquiry  necessarily  involves  the  consideration  of  thf 
first ;  because  the  fact  of  the  defendant  being  mistaken  as  to  the 
quantity  of  land  can  only  be  obtained  from  his  own  allegations 
in  his  answer,  and  if  those  allegations,  taken  to  be  true,  are  sof 
ficient  to  establish  that  fact,  he  must  be  bound  by  them  in 
regard  to  the  issues  involved  in  the  case. 

•It  is  true,  as  urged  by  the  defendant,  that  the  cause  of  action 
set  forth  in  the  complaint  rests  exclusively  upon  the  alleged 
misrepresentation  and  fraud  of  the  defendant  as  to  thi3  quantity 
of  land ;  and  if  the  defendant  had  confined  himself  in  his  answer 
to  a  denial  of  that  charge,  the  case  would  have  presented  the 
single  issue,  whether  the  plaintiff  had  been  deceived  in  the 
purchase  by  the  &lsehood  and  fraud  of  the  defendant  But  tiie 
defendant,  not  denying  the  alleged  discrepancy  in  the  quantity 
of  land,  has  distinctly  set  up  his  own  ignorance  on  that  subject, 
by  disclaiming  any  biowledgein  regard  to  it  when  the  contract 
was  made,  and  by  averring  that  during  the  negotiation  he  ex- 
pressly stated  such  ignorance  to  Adams,  the  broker.  If  this 
statement  was  true,  and  that  he  really  had  no  other  knowledge 
as  to  the  quantity  of  land  than  what  he  derived  from  the  deed 
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i:  from  BobertB  to  him,  he  was  clqarlj  as  much  imder  a  mistake 
I  in  that  respect  as  the  plaintiff,  who  has  derived  whatever  belief 
or  supposition  he  msj  have  had  as  to  the  quantity  of  land,  from 
the  same  source.  The  question  of  the  defendant's  mistake  was 
\,  therefore  distinctly  presented  by  himself.  He  has  no  right  to 
|.  complain  that  fall  credit  has  been  given  to  his  own  statement 

in  this  respect,  nor  ought  he  to  object  to  having  this  conclusion 
drawn  from  his  answer,  because  no  other  can  fully  exonerate 
Mm  from  the  imputation  of  having  known  at  the  time  that  the 
premises  actually  contained  much  less  land  than  what  the  plain- 
tiff, or  any  one,  would  have  been  led  to  suppose  from  the 
Hoberts  deed,  and  of  having  thus  committed  a  deliberate  fraud 
on  the  plaintiff.  The  judge  on  the  trial  was  warranted,  there- 
fore, in  viewing  this  case  as  one  of  mutual  mistake  in  fact,  and 
'  in  holding  that  question,  as  matter  of  law,  to  be  one  of  the 

issues  involved  in  it ;  and  his  decision  in  that  respect  was  a 
-vindication  of  the  defendant's  honesty  and  good  faith  in  the 
transaction. 

In  considering  the  point  of  materiality,  it  should  be  observed, 
that  this  was  a  purchase  in  bulk,  for  a  round  and  not  inconside-* 
rable  sum,  of  a  small  piece  of  land,  valuable  only  for  building 
lots ;  and  that  the  deficiency  complained  of  amounted  to  nearly 
one-half  of  what  might  reasonably  be  inferred  to  be  the  quanti- 
ty, from  the  description  in  the  Eoberts'deed.  That  description, 
it  is  true,  contains  the  words,  ^^  be  the  same  more  or  less,"  in 
reference  to  the  contents  of  die  premises,  but  those  words  can- 
not, either  on  principle  or  authority,  covelr  so  glaring  a  discre- 
pancy as  this  case  presents.  It  was  held,  at  a  very  early  pe- 
riod of  English  jurisprudence,  that  the  words  aim  jphtSy  sive 
mirms^  shall  be  intended  of  a  reasonable  quantity,  with  refer- 
ence to  the  extent  of  the  grant  {Day  v.  Fyniiy  Owen  E.  133) ; 
and  the  Court  of  Appeals  in  Virginia,  more  than  half  a  century 
^ago,  decided  that  ^'  more  or  less,"  inserted  in  a  deed,  should  be 
restricted  to  a  reasonable  or  usual  allowance^  for  small  errors  in 
surveys,  and  for  variations  in  instruments.  {Quesnd  v.  Wood- 
Ztefj  2  Hen.  &.  Mum.  173,  note.)  Whatever  latitude  of  dis- 
crepancy those  words  may  have  been  held  to  embrace  in  particu- 
lar cases,  the  principle,  that  they  shaU  not  cover  more  than  an 
inconsiderable  deficiency,  in  reference  to  the  alleged  or  sup- 
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posed  conteutB,  has  been  sanotioned  bj  nmnerons  aathariftM^ 
and  cannot  now  be  questioned ;  and  the  rational  and  jxist  nb 
may  be  invoked  for  the  protection  of  vendors  as  well  as  pG^ 
chasers.  Equity  always  relieves  the  former  wh^re  the  ezoa  ii 
flagrant,  (Sugden  on  Yendorsi  oh.  6,  sec  3.)  There  can  bes» 
doubt  of  ihe  fact,  as  found  by  the  judge,  that  tiie  actoi 
quantity  of  land  in  this  case  was  substantially  and  fweentisHy 
less  than  that  which  the  plaintiff  supposed  he  was  pnrchaBig. 
The  materiality  of  the  mistake,  therefore,  as  a  requisite  gromi 
for  the  judgment  which  he  rendered,  was  fiilly  established. 

It  remains,  therefore,  to  determine  whether,  fraud  being  tk 
only  ground  upon  which  relief  was  sought  by  the  complain, 
and  that  ground  not  having  been  sustained,  it  was  witldn  tiie 
authority  of  the  court  to  adjudge  that  the  plaintiff  should  be 
relieved  from  the  contract,  and  the  money  paid  by  him  be  refimdi 
ed.  If  the  defendant  had  simply  denied  the  fraud  imputed  to 
him,  and  driven  the  plaintiff  to  sustain  that  ground  by  pr«4 
and  the  plaintiff  had  failed  to  do  so,  the  proper  disposition  d 
the  case  would  have  been  to  dismiss  the  complaint ;  but,  ss 
•already  shown,  the  defendant,  instead  of  holding  the  plaintiff 
strictly  to  the  issue  of  fraud,  expanded  the  field  of  inquiry,  bj 
setting  up  his  own  ignorance,  at  the  time  of  the  purchase,  of  a 
discrepancy  in  quantity,  which  he  could  not  deny,  and  wMdi 
on  its  face  was  material,  and  by  so  doing  he  enlarged  the  am 
of  jurisdiction,  within  which  the  merits  of  this  case  should  be 
considered  and  decided  upon. 

With  these  elements  of  mutual  mistake  and  materialitj,  and 
the  contract  being  yet  iafieori^  it  came  strictly  within  the  equi- 
table powers  of  the  court  to  rescind  the  purchase  and  to  reston 
the  parties  to  their  original  rights. 

This  view  of  the  case  is  strengthened  by  high  authority.  Oa 
a  bill  to  annul  a  contract  for  the  sale  of  a  large  tract  of  Isoi 
and  to  recover  back  the  portion  of  the  purchase  money  whicb 
had  been  paid,  on  the  ground  that  representations  had  been 
fraudulently  made  that  the  tract  contained  a  much  laiger 
quantity  of  land  than  turned  out  to  be  true,  it  appearing  from 
tiie  answer  and  evidence  that  both  parties  had  acted  under  a 
mistake  in  regard  to  that  fact,  which  was  held  to  be  material, 
Judge  Story  disregarded  the  question  of  fraud  as  unneceaBuy 
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./  ^  and  improper  to  be  considered,  and  deemed  it  the  daty  of  the 

.  court  to  decree,  on  the  grounds  of  such  mutual  mistake  and 

.  ^  materiality,  that  the  agreement  should  be  rescinded  and  the 

"^^  parties  reinstated  in  their  antecedent  rights  and   interests. 

^*^^ '  {Dmid  V.  MUcheU^  1  Story'B.  172.) 

^"^  BoswoBtB,  J.— The  statement,  by  the  judge  who  tried  this 

?^^^  action,  of  the  facts  found  by  him,  is  not  very  precise.  I  think 
R>ii'  an  ordinary  man,  of  common  understanding,  on  reading  it, 
*^'^  would  say  the  judge  had  found  that  the  defendant  untruly,  but 
^'  innocently,  misrepresented  the  quantity  sold,  and  that  this  was 
vt'r.  not  only  an  operative,  but  was  also  an  essential  inducement  to 
ijaai::  the  contract.  That  the  quantity  was  only  about  half  of  what 
ikX  it  was  represented  to  be,  and)  therefore,  tiie  plaintiff  was  equi- 
xr.      tably  entitled  to  a  rescission* 

[ins  Assuming  these  to  be  the  fiicts  found,  the  judgment  cannot 

iir  be  said  to  be  erroneous,  unless  the  cause  of  action  stated  in  the 
^7Cf  complaint  differs  in  its  entire  scope  and  meaning  from  that  esta- 
.  ;-i  blished  by  the  facts  found  by  the  court  (Code,  §§  171, 176),  or 
Jq  tmless  there  is  no  evidence  to  support  the  facts  as  found,  or  un«^' 
il^ :  less  the  facts  found  are  insufficient  to  constitute  a  cause  of  action. 
ic  Courts  of  equity  have  so  long  rescinded  contracts,  on  account 

:i£  of  their  having  been  induced  by  a  mutual  mistake  as  to  mate- 
^  rial  &cts,  I  do  not  think  it  will  be  seriously  contended  that  no 
ii        Buch  relief  can  be  properly  granted,  for  that  cause.    {fJhampLm 

V.  Lemn^  18  Wend.  407.) 

^  I  do  not  think  the  judgment  should  be  reversed,  merely 

1^         because  the  evidence  in  support  of  the  facts  as  found  is  slight. 

;(         There  was  some  evidence  to  support  it.    The  diagram  exhibited 

had  a  memorandum  on  it,  stating  that  the  ^^  deed  calls  for  9 

^         acres,  less  1  acre  and  6  perches,  sold."    There  was  less  than 

^         four  acres  and  a-half,  exclusive  of  that  which  had  been  sold. 

^         The  defendant's  witness  states  there  was  conversation  as  to  the 

,  quantity,  and  the  ^^  defendant  represented  it  just  as  the  deed 

represented  it'^    The  diagram  neither  states  the  lengtii  nor  the 

course  of  the  boundary  lines. 

I  do  not  feel  at  liberty  to  hold  that  the  fsicts  found  are  so 
clearly  contrary  to  evidence,  that  for  that  cause  alone  the  judg- 
ment must  be  reversed. 
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I  do  not  assent  to  the  proposition  that  the  whole  right  to  relief 
is,  by  the  complaint,  based  exclnsiyely  on  the  groond  of  dia 
intentional  fraud  of  the  defendant.  The  pleadings  are  nnder 
the  Code,  and  their  forms  and  sufficiency  are  to  be  determined 
solely  by  the  Oode  itself.    (§  140.) 

The  complaint  states  that  the  plaintiff  was  induced  to  enter 
into  the  contract  by  the  defendant's  ^^  falsely,  and  as  plaintiff 
belieyes,  fraudulently  representing,"  &c. ;  and  further  charges, 
"  that  so  the  said  defendant  falsely,  and,  as  he  believes,  fraudu- 
lently deceiyed  and  defrauded  the  plaintiff  in  the  said  sale," 
&c. 

Here  ^'  falsely"  is  used  in  contrast  with  ^^  fraudulently,"  and  as 
synonymous  with  efroneously  and  tmtruly.  The  allegation  of 
fiE^sely  deceiying  is  only  equiyalent  to  saying,  that  the  plaintiff 
credited  and  acted  on  this  material,  but  untrue  statement,  and 
was  deceiyed  by  it 

By  alleging  that  the  defendant  made  this  statement  fidady, 
and,  as  the  plaintiff  beHeyes,  fraudulently,  the  complaint 
charges,  first,  actual  misrepresentation ;  and,  second,  a  belief 
that  it  was  fraudulently  made.  The  defendant  denies  making 
any  representation  as  to  the  quantity,  and  ayers  that  he  was 
ignorant  of  the  quantity.  He  also  denies  making  any  fraudu- 
lent misrepresentation. 

There  were  issues  therefore — first,  as  to  whether  any  actual 
misrepresentation  was  made ;  and,  second,  whether,  if  made, 
it  was  made  with  an  actual  intention  to  defraud. 

Proof  of  actual  misrepresentation  of  matters  material,  and 
operatiye  inducements  to  the  contract,  by  which  the  phdntiff 
was  misled,  entitied  him  to  rescission.  Enough  was  proved, 
regarding  the  facts  found  as  being  proved,  to  make  it  proper  to 
grant  the  relief  adjudged. 

It  is  a  case,  therefore,  in  which  the  allegation  constituting 
the  cause  of  action  was  improved,  ^'  in  some  particular  or  par- 
ticulars only,"  but  not  ^^in  its  entire  scope  and  meaning" 
(Oode,  §  171),  and  presented  neither  the  case  of  a  &ilure  of 
proof,  nor  of  a  variance  which  the  judge  at  the  trial  was  at  liber- 
ty to  regard.    (Oode,  §§  169, 170,  467.) 

As  enough  was  alleged,  and  has  been  established,  to  consti- 
tute  a  good  cause  of  action,  independent  of  the  allegation  of 
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an  actual  frandnlent  intent,  there  is  no  ground  for  reversing  the 
judgment  except  the  solitary  one,  that  the  evidence  given  was 
insufficient  to  warrant  the  finding  of  an  actual  misrepresenta- 
tion of  the  quantity  on  which  the  plaintiff  relied,  and  by  which 
he  was  misled.  I  do  not  understand  that  Mr.  Justice  Dues 
would  reverse,  solely  on  the  ground  that  the  facts  established 
were  found  so  clearly  against  evidence,  that  the  judgment  for 
that  cause  alone  ought  not  to  be  permitted  to  stand.  In  this 
case  the  contract  has  not  been  consumimated ;  no  deed  has  been 
executed.  The  agreement  is,  as  yet,  executory.  The  case, 
therefore,  does  not  fall  within  the  rule  which  controlled  the 
decision  made  in  Fowre  v.  Maaim  (Court  of  Appeals,  Oct., 
1852).  In  the  latter  case,  Gjeudley,  J.,  says :  ^^  It  is  not  claimed 
that  tke  original  agreement  was  procured  by  fraud,  misrepre- 
sentaton,  or  mistake."  A  conveyance  had  been  accepted, 
withoiA  any  objection  that  it  did  not  conform  to  the  actual 
agreenent  and  understanding  of  the  parties.  The  contract  had 
been  coosummated. 

In  thi  case  before  us,  it  is  alleged  and  proved  that  the  agree- 
ment  wai  procured  by  a  misrepresentation  of  material  matters, 
forming  ui  essential  inducement  to  the  contract.  It  is  a  case 
of  mutual  mistake,  induced  by  untrue  representations  of  the 
defendant  K  they  were  not  innocently  made  by  him,  he 
committed  an  actual  fraud.  But  though  made  innocently, 
equity  will  not  permit  the  defendant  to  hold  the  plaintiff  to  a 
contrait  which  he  has  by  such  means  induced  him  to  enter 
into,  inhere  the  thing  contracted  for  is  so  essentially  different 
from  wiat  it  was  represented,  and,  by  reason  of  such  represen- 
tation, vas  believed  to  be.  I  think  the  judgment  should  be 
affirmed 

DuxR,  J.,  dissented,  principally  upon  the  ground  that,  in  his 
judgmett,  the  only  issue  made  by  the  pleadings  was,  lliat  of 
die  fiauc  of  the  defendant,  and  that  this  having  been  found  in 
his  favoi,  the  court  had  no  power  to  grant  reUef  upon  the 
ground  (f  mutual  mistake. 

He  aI«o  expressed  great  doubts  whether,  had  the  complaint 
been  properly  framed,  the  contract,  upon  the  evidence,  could 
be  jusdyrescinded.   As  the  t^e  boundaries  had  been  shown  to 
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the  plaintiff,  it  might  very  reasonably  be  held,  that  he  took 
upon  himself  the  risk  of  these  boundaries  containing  the  num* 
ber  of  acres  that  it  was  believed  they  included 
Judgment  affirmed,  with  costsi 


HsNBT  0.  BaWE!r,  et  aL^  v.  Zenab  Kbwell,  sad  othen 

T1i«  aotioii  wu  against  the  defendant^  aa  endorser  of  a  cheek;  payable  at  i  bank 
in  Gonnectioui^  on  a  day  snbseqnent  to  its  date^  which  was  presented  fir  pay« 
ment  on  that  day,  and  doe  notice  of  its  dishonor  giren  to  the  defendfit  It 
was  proFed  on  l^e  trials  that  it  was  the  usage  of  all  the  banhs  in  Ckvmecticnt 
not  to  allow  days  of  grace  upon  cheeks  on  time»  and  tfaat^  by  the  laws  jf  Gon^ 
necUcQt^  the  allowance  of  grace  is  goyeme^  by  usage. 

Meld,  that  eridence  of  the  nsage^  and  of  the  law,  of  Gonneetaoat  waa  properiy 
admitted*  and  established,  eondnsiTely,  the  right  of  the  plaintiff  to  r#0T«r« 

Judgment  aeeordingly. 

(Before  Dubbi  OahpbeU^  and  Bobwokb;  iJ.) 
December  18 1  December  81, 186& 

Thib  action  was  brought  to  recover  of  the  defendanB,  Bearla 
as  makers,  and  the  defendant^  fTewelly  as  endorser,  tb  amount 
of  the  check  following^ 

«  $2,000*  New  York,  Oct  5th,  1349. 

<<  Cashier  of  the  Thompson  Bank.-^Paj  Zenas  Ke^ll,  or 

order,  two  thousand  dollars^  on  the  13th  instant 

(Signed,)  <<  Beixa  Seasls  &  fozr, 

(End*,)  "  Zeatas  NeWkll.'' 

This  causd  tras  formerly  tried  in  this  court,*  whei  it  was 
decided  that  diie  check  in  question  was  not,  on  its  face,  by  law, 
entitled  to  days  of  grace;  and  that,  hoWeter  that  night  be, 
proof  of  a  custom  of  the  Thompson  bank,  and  other  lanks  in 
Ooimecticut,  to  pay  such  checks  according  to  their  ikce  was 
admissible,  and  controlled  the  parties  to  such  check*  Judg 


*  8eetliee«MAi]lyr«]^orie46Sanid.C.  &SaA. 
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ment  haTing  been  given  for  the  plaintif&y  the  Ocmrt  of  Appeals 
granted  a  new  trial,  and  a  majority  of  that  conrt  held,  that  the 
check  on  its  &ce  was  entitled  to  grace ;  and  that  this  being  the 
law,  and  the  check  being,  according  to  this  role  of  law,  payable 
three  days  after  the  day  named  on  its  fiEM^e-^-^^roof  of  a  nsage 
contrary  to  the  law,  and  that  it  was  payable  according  to  its 
&ce,  was  not  admissible  to  control  the  parties* 
The  following  opinion  of  the  Oonrt  of  Appeals,  was  delivered 
^  by  Mr.  Justice  Johnson': 

^  ^^  JofiitsoK,  J. — The  main  question  in  this  canse  is,  whether 

li  an  instrmnent  in  the  following  f onn  is,  or  is  not,  entitled  to 

■  days  of  grace  t 

■  «  «Kew  York,  Oct  6th,  1849. 

H  '^ '  Oashier  of  Thompsoti  Bank— Fay  Zenas  Newell,  or  order, 

II  two  thousand  dollars,  on  the  13th  instant 

(Signed,)  ^  <  B.  Ssaxls  &  Oo< 

(EndoRied,)  **  <  Zaju^  IfmmjJ 


^  The  Thompson  bank  is  in  the  state  of  Oonnecticat  Whether 

^  days  of  grace  are  to  be  allowed  upon  this  instroment  does  not 

^  depend  upon  its  being  drawn  upon  a  bank,  for  in  that  case  the 

role  would  be  general,  and  deny  grace  to  all  bills  drawn  upon 

banks.    The  contraiy  was  adjudged  in  respect  to  a  bill  drawn 

at  sixty  days  after  date,  in  Wood/ruff^^  I%e  MerchanUf  Bank 

9  (25  Wend.  078);  S*  0.  in  error  (6  Hill,  174).    1  do  not  see 

what  difference,  in  the  legal  rights  of  the  parties,  it  would  have 

made  if  the  check  in  suit  had  been  worded   ^  seven  days  after 

'  date,'  instead  of  saying  *  on  the  12th  instant,'   and  yet,  if  it 

had  been  those  words,  there  would  have  been  no  possible 

!  ground  for  distinguishing  the  case  from  Wbodnff  v.  The  Mer» 

ehomii  Bcmk.    No  case  holds  to  the  contrary,  except  In  the 

maUer  of  Brl^  (2  Story,  503)<    In  that  case,  however.  Judge 

Story  puts  his  opinion  upon  a  variety  of  grounds  besides  this, 

and  upon  this,  his  opinion  does  not  seem  to  me  capable  of  being 

sustained^    He  says, '  The  agreement  pressed  is,  that  checks 

are  always  payable  on  demand,  and  that  when  payable  at  a 

future  time,  they  become  inland  bills  ;'  and  after  saying,  that 
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*  a  check  is  not  less  a  check  for  being  post-dated,'  (with  which 
Mohawk  Bank  y.  Roderick  agrees,  13  Wend.  133,  8.  C,  U 
Wend.  344,)  he  adds,  'it  is  commonly,  thongh  not  always 
payable  to  the  bearer ;  btit  I  conceive  it  to  be  still  a  check  if 
drawn  on  the  bank  or  banker,  although  payable  to  a  particular 
party  only  by  name,  or  to  him,  or  to  his  order.  It  is  usually 
also  made  payable  on  demand,  though  I  am  not  aware  this  is 
an  essential  requisite.  The  distinguishing  characteristics  of 
checks,  as  contra-distinguished  from  bills  of  exchange,  are  (as 
it  seems  to  me),  that  they  are  always  drawn  upon  a  bank  or 
banker ;  that  they  are  payable  immediately  on  presentment, 
without  the  allowance  of  any  days  of  grace ;  and  that  they  are 
never  presentable  for  acceptance,  but  only  for  payment.'  Of 
all  these  characteristics,  the  only  one  that  can  serve  any  pur- 
pose in  determining  whether  any  particular  instrument  is  a 
check  or  a  bill  of  exchange  is,  that  it  is  drawn  upon  a  bank  or 
banker.  The  others  may,  or  may  not  be  legal  qualities  which 
belong  to  checks,  after  they  are  ascertained  to  be  checks,  but 
do  not  aid  in  determining  their  character.  The  citations  from 
Kent's  Com.  in  the  same  opinion,  are  merely  to  the  same  effect, 
and  the  case,  on  this  branch  of  it,  is,  after  all,  put  upon  the 
statement  that,  by  the  usage  of  banks,  and  the  understanding 
of  parties,  such  instruments  are  always  treated  as  payable  on 
the  very  day  designated  as  the  day  of  payment  We  have, 
however,  seen  that  by  the  law  of  this  state,  as  expounded  in 
the  Court  for  the  Correction  ofErrors,  that  conceding  any  instru- 
ment to  be  a  check,  which  is  drawn  upon  a  bank,  it  does  not, 
therefore,  possess  the  quality  of  being  payable  on  the  day  when, 
by  its  &ce,  payment  is  to  be  made,  but  that,  unless  it  be  pay- 
able on  demand,  it  has  days  of  grace. 

'^  The  usage  which  was  proved  in  this  case,  ought  to  have 
been  excluded,  in  accordance  with  Woodrvff  v.  The  MercharUi 
Btrnk:' 

''The  judgment  of  the  Superior  Court  and  of  the  referee,  should 
be  re7ersed,  and  a  new  trial  ordered,  costs  to  abide  the  event" 

On  the  iirst  trial,  there  was  no  proof  as  to  the  laws  of  Con- 
necticut, and  the  cause  was  tried  and  decided  upon  the  assump- 
tion that  it  was  the  same  as  in  this  state. 

On  the  second  trial,  before  !B£r.  J.  Campbell  and  a  juiy,  the 
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^  plaintiff's  counsel  admitted  that  the  check  was  protested  with- 

'-  out  allowing  grace,  and  that  according  to  the  rale  adopted  by 

'  the  Court  of  Appeals,  in  the  absence  of  proof  of  a  different  rule 

^  in  Connecticut,  this  was  before  it  was  due ;  but  he  claimed  that 

''  by  the  law  of  Connecticut,  where  the  check  was  payable,  and 

which  governs  this  case,  a  different  rule  prevails,  and  that  by 
'  that  law  the  check  was  not  entitled  to  grace. 

2  To  prove  this  to  be  the  law  of  Connecticut,  the  testimony  of 
^  eminent  judges  and  lawyers  was  produced,  and  also  the  adjudi- 
cation of  the  courts  of  that  state,  and  of  other  states,  re- 

s  cognised  there  as  law.    Proof  to  the  effect  that  a  general  usage 

£-  is  law  in  that  state,  and  held  to  control  the  parties,  having  been 

tf  given,  the  testimony  of  merchants,  bankers,  and  men  of  busi- 

i:  ness,  as  to  the  existence  of  such  usage,  was  produced  to  show 

3  that  by  law  the  check  was  not  entitled  to  grace.     The  defen- 
u  dant  offered  no  proof. 

is  The  court,  on  the  ground  that  the  case  presented  questions  of 

)  law  only,  directed  a  verdict  for  the  plaintiffs  for  the  amount 

i  claimed  by  the  check,  and  six  per  cent  interest ;  the  amount  of 

I  the  plaintifb'  claim  to  be  increased,  if  the  court  should  be  of 
opinion  that  seven  per  cent,  interest  should  be  allowed,  and  to 

*  be  further  increased,  if  damages  on  the  protest  of  the  check  are 

r  allowable. 


Asa  OhUdy  on  behalf  of  the  plaintiffi,  in  moving  for  judg. 
ment  on  the  verdict,  made  and  argued  the  following  points. 

L  The  check  being  drawn  on  a  bank  in  Connecticut,  and 
payable  there,  is  governed  as  to  its  construction  and  import, 
and  of  course  as  to  the  question  of  grace,  by  the  law  of  that 
state.    (See  cases  collected,  4  Cow.  410.) 

n.  The  case  shows  that  the  law  of  Connecticut  is,  that  checks 
on  time  upon  banks,  like  the  one  in  question,  are  payable  ac- 
cording to  their  face,  without  grace,  and  of  course  tliis  check 
was  not  entitled  to  grace  and  was  protested  at  the  right  time. 
1.  The  existence  of  this  law,  as  a  matter  of  fact,  was  directly 
involved  in  the  issue  to  the  jury,  and  was  conceded  to  be 
established  at  the  trial.  The  plaintiff  claimed  to  have  proved 
it,  and  requested  the  court  to  submit  the  question  to  the  jury ; 
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ftnd  it  was  upon  the  distinct  ground  and  so  conceded,  and  theie 
was  no  dispute  as  to  the  facts,  including  the  &ct  of  the  exist' 
ence  of  thiis  kw,  and  that  the  case  presented  questions  of  law 
only^  and  the  fa^tB  claimed  hj  the  plaintiOb  bemg  admitted^ 
that  the  verdict  was,  or^  by  law,  could  have  been  directed.  The 
admissibility  of  the  testimony  establishing  the  facts  is  an  open 
question,  but  of  the  £ftots  including  this  fact,  it  must  be  taken 
as  conceded  that  there  is  no  questicm.  (Code,  385.)  2.  But 
aside  from  this  concessioni  the  case  sho¥ra  that  the  existence  of 
the  law  of  Connecticut,  as  claimed  by  the  plaintiflb,  was  inooi^ 
trovertibly  established,  (a)  The  caae  of  Oibam  r.  JSmMj 
decided  in  this  court,  in  which,  in  the  opinion  of  the  late  Chief 
Justice  Jones,  it  was  held  that  such  checks  are  not  entitled  to 
grace,  and  that  the  usage  as  to  the  time  of  payment^  furnishes 
tiie  rule  of  law  in  that  respect,  and  controls  the  parties,  has 
been  recognised  by  the  Supreme  Court  of  Enron  of  Connec- 
ticut, and  is  expreasly  affirmed  by  the  judges  of  that  court,  and 
eminent  lawyers  of  that  state,  to  be  the  law  of  Connecticut 
(See  £Slffore  v.  BuIMeyy  14  Conn.  86S,  where  in  a  note  to  that 
case^  Otibam  r*  Smith  is  reported.)  (ft)  It  is  the  well  settled 
law  of  Connecticut,  that  different  descriptions  of  commerdai 
paper  are  governed  by  different  rules  as  to  the  allowance  of 
grace^  depending  entirely  upon  the  usage  prevailing  as  to  eadi 
respectively*  l^e  rule  of  law  there  is  well  settied,  that  a  gene 
nd  usage  as  to  the  time  of  payment  of  any  class  of  such  paper 
is  the  law  of  that  state,  and  controls  the  question  of  grace  upon 
such  paper,  and  that  tiiere  is  no  other  law  but  usage  allowing 
grace  on  any  paper*  Several  classes  of  paper  entitied  to  grace 
by  the  law  of  Kew  York,  are  there  not  entitied  to  grace.  The 
Usage  thus  settied  to  be  the  law  of  Connecticut,  is  univenal,  tiiat 
checks  like  the  one  in  suit  are  n^t  entitied  to  grace,  (c)  Hie 
several  cases  bx  the  Supreme  Court  of  the  United  States,  and 
other  courts  named  in  the  case,  in  which  this  rule  as  to  usage 
has  been  adopted,  have  been  expressly  recognised,  and  are  shown 
by  the  case  to  be  the  law  of  Connecticut  {J^lffore  r.  Buddejfy 
U  Conn.  862;  JSridff&part  Bank  v.  Dj/er^  19  Oomu  136;  9 
Hetcalf,  608,  504.) 

UlL  The  testimony,  taken  subject  to  exception,  of  reports 
of  cases  adjudicated,  and  cases  recognised  as  law,  by  the 
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Supreme  Court  of  Erron  of  Connectiout,  and  of  judges  and 
lawyers,  to  establish  the  law  of  that  state,  and  upon  which  the 
law  was  shown  to  be  as  claimed  bj  the  plaintiffi,  is  free  from 
objection.  The  admissibilitj  of  the  testimony  to  prove  tiie  law 
is  really  the  only  question ;  for,  if  the  testimony  was  admissible, 
it  is  conceded,  in  effect,  that  the  law  is  established.  1.  The 
witnesses  being  judges  and  lawyers,  who  had  knowledge  of  the 
law,  were  competent  to  prove  it.  And  the  reports  of  adjudica« 
tions  as  to  the  law,  were  competent  for  the  same  purpose.  IL 
The  subject  matter  of  the  testimony  was  proper,  as  tending  to 
show  the  fact  of  the  existence  of  such  law.  (a)  It  was  direct  to  the 
fact  of  the  existence  of  the  law  claimed.  Such  is  th^  decision 
and  testimony,  that  the  rule  in  Oaboms  v,  Sndth  is  the  law  of 
Connecticut,  (ft)  It  shows  that  usage  is  the  law,  and  thus 
directly  furnishes  a  rule  to  determine  what  the  law  is  ;^and  is 
equally  conclusive  in  connexion  with  the  other  prooft,  as  to  the 
fact  in  question.  (<i)  The  testimony  as  to  usage  was  properly 
received,  in  connexion  with  the  rule  of  the  law,  as  to  its  effect, 
and  furnishes  a  link  in  the  chain  of  testimony  to  establish  the 
principal  fact — the  existence  of  the  law.  {d)  The  objection, 
that  the  testimony  only  shows  a  rule  of  evidence  to  prevail  in 
Connecticut,  and  does  not  show  a  rule  of  law  as  to  grace,  differ* 
ent  from  that  prevailing  here ;  and  the  objection,  that  usage  oan« 
not  control  an  established  rule  of  law,  are  equ^ly  untenable  in 
fact  and  in  law.  The  objections  are  answered  by  llie  whole  case. 
lY.  The  interest  should  be  cast  at  seven  per  cent  instead  of 
six.  There  should  be  added,  also,  to  the  amount  of  the  ver* 
diet  the  three  per  cent  damages  prescribed  by  statute  on  the 
protest  of  bills.  1.  The  contract  was  in  New  York,  that  this 
check  should  be  paid  at  the  Thompson  Bank  according  to  its 
&ce.  That  contract  was  broken.  It  was  not  a  contract  to  pay 
interest,  but  that  the  bank  would  pay  the  amount  at  the  time 
named ;  and  the  law  of  New  York  controls  as  to  the  rate  of  in* 
terest  on  the  breach  of  the  contract.  3.  The  Supreme  Court  of 
Errors  of  Connecticut  has  adopted  this  rule  in  the  case  of  a 
check  drawn  there  on  a  bank  in  New  York.  {Bridgeport  Bank 
V.  Dyer^  19  Conn.  186.) 

Ohaitlei  T.  Pcrtm^^  for  the  defendant,  oofi*«k 
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L  The  quostion  whether  days  of  grace  are  to  be  allowed  on 
the  instrament  in  anity  is  to  be  determined  according  to  theUw 
of  the  state  of  Oonnecticat.  1.  The  evidence  as  to  what  is 
the  law  of  that  state  in  this  respect  being  wholly  introduced  by 
the  plaintiffi,  is  to  be  taken  together,  and  the  law.  is  to  be 
ascertained,  not  from  the  statement  of  any  single  witness,  but 
from  aU  the  testimony,  and  the  statutes  and  decisions  referred 
to  by  the  witnesses,  considered  as  a  whole.  2.  The  general  !&▼ 
of  the  state  of  Connecticut  in  relation  to  the  allowance  of  days 
of  grace  on  commercial  paper  is,  except  as  varied  by  statute  in 
respect  to  promissory  notes  under  thirty-five  dollars,  like  onr 
own.  This  is  presumed  to  be  so,  and  it  is  proved  by  thetesti- 
monj.  8  By  the  common  law  merchant,  and  by  the  law  of 
New  York,  the  instruipent  in  suit  is  entitled  to  days  of  grace 
(Chitty  on  Bills,  409;  3  Wheat  152;  4  Doug.).  4.  Theieisno 
evidence  in  the  case  that  this  general  rule  of  law  has  been 
varied  in  the  state  of  Connecticut  by  statute,  or  byjndicid 
deciaons,  or  by  custom  or  usage  judicially  taken  notice  of  by 
tiie  courts.  It  appears,  on  the  contrary,  that  this  general  law 
has  been  recognised  in  that  state  by  the  legislature.  The  lan- 
guage of  the  statute  refered  to  is  identical  with  that  of  the 
English  statute,  8  and  4  Anne,  c.  9,  which  was  held  in  Bram 
V.  SarraSeiij  4  T.  B.  148,  to  have  confiUTed  days  of  grace 
upon  promissory  notes.  (8  Yerg.  210 ;  2  Ld.  Baymond  K 
144;  9  Wheat.  681.)  The  cases  referred  to  by  the  witaesseB 
decide  nothing  respecting  the  general  law,  but  only  that 
evidence  of  usage  is  admissible  to  vary  or  control  it  It  ap- 
pears from  the  evidence  that,  if  such  a  usage  exists  in  Oomiecti- 
cut  as  is  claimed,  the  courts  do  not  take  notice  of  it  unless  it  is 
specially  proved ;  that  it  would  be  allowed  to  be  proved  in  any 
case,  and  then,  but  not  until  then,  to  control  the  general  mle  of 
law,  but  its  existence  in  that  state  appears  never  yet  to  have 
been  proved  in  its  courts.  5.  The  evidence  taken  together  ad- 
mits of  no  other  conclusion  than  that,  where  there  is  no  proof 
of  a  usage  or  custom  to  the  contrary,  the  law  of  Gonnecticat 
allows  days  of  grace  upon  instruments  in  the  form  of  the  onein 
suit.  6.  The  rule  that  the  law  of  the  place  of  contract  shall 
govern,  is  a  rule  of  international  comity,  and  the  ^^  law"  which 
it  contemplates  is  that  fixed  and  determinate  rule  of  general 
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'-  application  in  such  state  or  conntrj,  judicially  noticed  by  its 

T  coorts  and  founded  in  its  common  law  or  statntes,  or  judicial 

decisions,  and  does  not  at  all  embrace  local  usages  existing  in 
-  such  country,  which  are  taken  notice  of  by  its  own  courts  only 

■  when  specially  proved. 

z  n.  The  question  whether  evidence  is  admissible  here  to  prove 

L^  the  existence  of  a  local  usage  in  the  state  of  Connecticut,  not 

s  judicially  recognised  by  its  courts,  and  opposed  to  its  general 

B  law,  is  to  be  determined  according  to  the  law  of  our  own  state. 

"i  1.  This  is  purely  a  question  of  evidence.    Will  the  court  allow 

E,  evidence  to  be  given  for  the  purpose  of  contradicting  a  settled 

:t.  rule  of  law,  or  for  the  purpose  of  varying  the  legal  construction 

2  and  effect  of  a  written  instrument?     2.  Questions  as  to  the  ad- 

f:  mission  of  evidence  relate  to  matters  of  procedure ;  they  pertain 

^  to  the  remedy,  and  are  to  be  determined  according  to  the  law 

f^  of  the  counti^^  where  the  court  sits.    (2  £ent's  C!om.  578  [464] ; 

Story  on  Conflict  of  Laws,  §  634  a ;  Totes  v.  Thomson^  8  Clark 
^  &  Fin.  677,  680 ;  Kilgare  v.  BuOceley,  14  Conn.  '362 ;  Story  on 

^  Conflict  of  Laws.)     3.  The  Court  of  Appeals  passed  upon  this 

question  when  this  cause  was  before  it. 
in.  The  interest  was  properly  computed  at  six  per  cent. 
'  When  the  contract  specifically  gives  interest,  the  law  of  the 

place  where  the  contract  is  made  is  to  govern  the  rate ;  but 
where  interest  is  not  stipulated  in  the  contract,  and  the  money 
is  payable  at  a  stipulated  time,  and  there  is  default  in  the  pay- 
ment, the  law  of  the  place  of  payment  regulates  the  rate,  for  the 
default  arises  there.  (2  Kent,  576  [460] ;  Cooper  v.  Waldeglmey 
2  Beavan,  282 ;  Peck  Y.MayOy  14  Vermont,  33 ;  Soofidd  v.  jDay, 
20  Johnson,  102 ;  EUg<yre  v.  BvXkdey^  14  Conn.  877.) 

IV.  In  relation  to  the  motion  for  three  per  cent,  damages 
under  the  statute,  the  plaintiffs  are  in  this  dilemma :  if  ^e 
instrument  is  considered  a  mere  check,  the  statute  does  not 
give  them  any  damages ;  if  it  is  held  to  be  a  bill  of  exchange, 
they  are  not  entitled  to  anything. 

No  such  claim  was  made  on  the  trial. 

V.  The  motion  for  judgment  should  be  denied,  and  judgment 
ordered  for  the  defendant. 

Bt  thb  Coubt.    Dueb,  J. — ^It  appears  very  clearly,  from  the 
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opinion  of  Mr*  Jnstioe  Johnsov,  with  a  certified  oopy  of  wfaieh 
we  have  been  famished,  that  our  former  judgment  in  this  cass 
was  reversed  b j  the  Court  of  Appeals,  upon  the  single  ground, 
that  upon  the  report  of  the  referee,  the  case  was  not  di8tinga]8h< 
able  from  that  of  Woodruff  v.  The  MercJumUf  JBank^  in  whid 
the  judgment  of  the  Supreme  Oourt  was  affirmed  in  the  Oonrt 
of  Errors.  (25  Wend.  678 ;  6  Hill,  172.)  The  learned  judge 
ezpresslj  says,  ^  that,  in  accordance  with  that  decision,  tk 
usage  which  was  proved  before  the  referee  ought  to  have  bseo 
excluded. 

It  is  certain,  however,  that  the  usage  which  was  offered  to  bo 
proved  in  Woodmff  v.  Th^  Merehmtf  Bank,  being  confined 
to  the  banks  of  this  city,  was  strictly  local ;  nor  do  we,  at  alli 
doubt  that  it  was  upon  this  ground  that  the  evidence  wu 
rejected. 

The  character  of  the  usage  excluded  the  presumptioii  that 
the  contract  of  the  parties  was  made  in  reference  to  its  exist- 
ence, and  it  is  &miliar  law,  that  it  is  only  when  this  presnmp* 
tion  is  raised,  that  the  usage  is  binding.  When  a  usage  appli- 
cable to  the  contract  is  general,  the  Imowledge  of  the  pardesi 
and  their  intention  to  adopt  the  usage,  are  inferred  from  the  mere 
&et  of  its  existence,  but  to  bind  them  by  a  local  usage,  their 
knowledge  of  its  existence  and  their  intention  to  follow  it,  are 
not  inferred,  but  must  be  established  by  direct  or  circumstantial 
prooi^  {Oabay  v.  Zlaydj  8  Bing.  798 ;  Palmer  v.  JBlaMurn^ 
1  Bing.  61;  KmgsUmY.  KnOiba,  1  Oamp.  505.)  In  Wood^ 
V.  The  MerohaaM  Bamk^  no  such  proof  was  given,  or  offered. 

It  seems  to  us  a  necessary  conclusion,  tihat  l^e  Court  of 
Appeals,  in  referring  to  the  decision  in  Woodruff  v.  The  Kw- 
ehanUf  Bank  as  a  controlling  authority,  must  have  regarded 
the  usage  which  was  proved  before  the  referee  as  merely  local, 
and,  in  reality,  confined  to  the  bank  on  which  the  check  in  ques- 
tion was  drawn.  It  is  only  on  this  supposition,  that  this  decision 
as  bearing  upon  the  question  of  usage,  could  with  any  propriet7 
be  referred  to  at  all.  The  referee  had  stated  in  Ids  opinion, 
which  was  before  the  court,  that  the  parties  were  bound  by  the 
usage  of  the  Thompson  Bank,  upon  which  the  check  was 
drawn,  and  it  is  this  opinion,  as  we  are  persuaded,  that  the 
Oonrt  of  Appeals,  in  declaring  that  its  own  judgment  was  eon- 
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formed  to  that  of  the  Supreme  Conrt,  and  of  the  Court  of 
Errors,  in  Woodruff  v.  TlU  Merchant^  Banh^  meant  to  over- 
rule. It  is  true  that  the  usage  proved  before  the  referee  was 
far  more  extensive  than  that  upon  which  he  rested  in  part  his 
decision,  but  the  opinion  of  Mr.  Justice  Johnson  shows  that 
the  fact  was  overlooked. 

The  usage  as  now  proved,  upon  the  trial,  which  the  Court  of 
Appeals  directed,  is  general,  in  the  broadest  sense  of  the  term. 
It  embraces  all  the  banks  of  Connecticut,  their  dealers  and  cus- 
tomers, and  its  existence  and  prevalence  are  established  by  evi- 
dence, which  has  not  been  controverted,  and  seems  incontrover- 
tible. We  cannot  hesitate  to  say  that  the  usage,  as  general,  is 
conclusively  proved. 

The  legal  effect  of  the  usage  now  proved  has  not  been  de- 
clared by  the  Court  of  Appeals,  and  we  are  therefore  at  liberty 
and  are  bound  to  declare  it,  in  conformity  to  our  own  views  of 
the  existing  law.  And  it  is  our  deliberate  and  fixed  opinion 
that  the  law  is  settled — settled  by  decisions  far  too  numerous 
to  be  quoted — ^that  the  interpretation  of  a  mercantile  contract 
is  in  all  cases  governed  and  controlled  by  usage  (4  Term  B. 
216),  where  the  usage  justifies  the  presumption  that  the  con- 
tract was  made  in  reference  to  its  existence ;  and  that  this  pre- 
sumption always  exists  when  the  usage  proved  is  general,  defi- 
nite, uniform,  and  notorious.  In  all  such  cases,  it  is  the  duty 
of  judges  to  give  that  construction  to  the  agreement  of  the 
parties,  which  the  usage  requires,  however  widely  this  construc- 
tion may  differ  from  that  which,  in  the  absence  of  such  proof, 
the  terms  of  the  instrument,  or  the  rules  of  law,  would  con- 
strain them  to  adopt.  Convinced  that  such  is  the  law,  we  can- 
not do  otherwise  than  hold,  that  in  this  case  the  evidence  of 
usage  was  properly  admitted ;  that  it  proves  that  the  check  in 
suit  was  not  entitled  to  days  of  grace,  and  that,  consequently,  it 
was  duly  protested,  and  the  defendant,  Kewell,  by  notice  of 
the  protest,  duly  charged  as  an  endorser. 

Notwithstanding  the  confidence,  as  well  as  ingenuity,  with 
which  the  able  counsel  for  the  defendant  enforced  his  argument, 
we  cannot  believe  that  the  Court  of  Appeals  intended  to  give  its 
sanction  to  the  doctrine  upon  which  he  insisted,  namely,  that 
evidence  of  a  usage  can  never  be  admitted  to  vaiy  that  inter- 
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pretation  of  a  written  contract,  which  the  court  wonld  otherwise 
adopt,  or  to  supersede  the  application  of  a  role  of  law,  by  wliidi 
its  decision  wonld  otherwise  be  governed.  Had  such  been  the 
rule,  it  is  manifest  that  days  of  grace  would  never  have  been 
allowed ;  and  were  the  doctrine  now  to  be  admitted,  it  would 
follow  that  evidence  of  usage  must  hereafter  be  rejected  in 
a  vast  majority  of  the  cases  in  which  it  has  been  hittierto 
received.  That  the  Court  of  Appeals  has  given  its  sanction  to 
an  innovation  so  extensive  and  perilous  as  this,  is  a  suppositioQ 
that  we  are  bound  to  reject.  The  attention  of  that  high  tribu- 
nal may  not  have  been  fully  directed  to  the  cases  to  which 
I  refer ;  but  that  in  the  exercise  of  an  arbitrary  discretion  it 
meant  to  condemn  and  overrule  them,  it  is  impossible  to 
believe.  In  all  the  cases  that  I  shall  quote  (to  which  a  krge 
addition  might  readilj  be  made),  it  will  be  found  upon  exami- 
nation, that  the  effect  of  the  evidence  of  usage  has  been  to  vaiy, 
and  vary  materially,  that  which  would  otherwise  hare  been 
deemed  the  legal  construction  of  the  contract  In  some  of  the 
cases,  the  usage  effects  the  change  bj  adding  its  own  terms  to 
those  of  the  contract ;  in  others,  by  giving  a  different  meaning 
to  the  words  of  the  contract ;  and  in  many,  by  superseding  a  role 
of  law,  that  the  court  would  otherwise  have  been  bound  to  fol- 
low, and  apply  {ScoU  v.  BaardiOon,  2  Bos.  &  PulL  215 ;  IM 
V.  WaUers,  8  Camp,  16 ;  Robertson  v.  Cla/rke^  1  Bing.  445; 
Astor  V.  Union  Ins.  Co.^  7  Cow.  202 ;  Masw,  v.  Skurray,  1 
Mars,  on  Ins.  226.)  (In  this  case  Lord  Mansfield  said,  "Ereiy 
man  who  contracts  under  a  usage,  does  so,  as  if  the  usage  were 
inserted  in  the  contract  in  terms.")  (Brough  v.  WhUmm^  4th 
Term.  206 ;  Da  Costa  v.  Edmonds,  4  Camp.  142 ;  Ron  ▼. 
ThnjoaUe,  1  Park  on  Ins.  (Hildyard  Ed.)  23 ;  Oo^dd  v.  fllker,  % 
Scott,  262 ;  Sams  v.  Same,  4  Biug.  N.  Ca.  134 ;  CoUr.Cm. 
Ins.  Co.,  7  John.  383 ;  AUegre  v.  Mary.  Ins.  Co.,  Harr.  &  John. 
408;  Twney  v.  Ethervngton,  1  Burr.  348 ;  Petty  v.  Roy.  & 
As.  Co.,  id.  341 ;  JVbMe  v.  Eismioway,  Doug.  510;  Sdvadcr^. 
HopTcms,  3  Burr,  1707 ;  Greg<yry  v.  ChrisUe,  1  Park,  by  ffiW- 
yard,  104 ;  FarquTuiMrson  v.  Simter,  id.  105 ;  Moxon  v.  -idyii, 
8  Camp.  200 ;  Oracie  v.  Jfar.  Ins.  Co.,  8  Cranch.  75 ;  Cogg» 
haa  V.  Amer.  Ins.  Co.,  3  Wend.  283 ;  *Long  v.  AUen,  2  Part 
797, 4  Doug.  276;  ^Heuoman  v.  CazdUt,  Park.;  ^YaHoM  t. 


NEW  TOEK— DECEMBER,  1853.  695 

Bowen  y.  KewelL 

t  D&war,  1  Camp.  503;  ^Eingston  v.  Kmblbs^  1  Camp.  500; 

:  *Bond  v.  OonadUs^  Salt.  R.  445 ;  ^Oordan  v.  Morley^  2  Strange 

1264 ;  *End&rly  v.  Fletcher^  2  Park.  646  ;  *Ougier  v.  e/ewr 

I  nmgSj  1   Camp.   505;  *Palmer  v.  Blacklmrney  1  Bing.  61; 

»  Planch  V.  Fletcher^  Doug.  251 ;  .^r^  v.  7%«  Jffl^r.  in*.  C4>.,  6 

■  Sergt  and  Watts,  116.)    (The  usage  proved  in  this  case  was  di- 

I  recti  J  opposed  to  the  construction  which  the  same  court  had 

I  previously  adopted,  6  Whar.  249,  and  Sergeant,  J.,  said,  "  We 

I  are  not  able  to  distinguish  this  case  from  the  numerous  cases 

I  decided  in  which  proof  of  a  usage  had  been  admitted  to  vary 

^  and  control  the  language  used  in  a  policy,  and  to  give  a  con- 

^  struction  different  from  that  which  it  would  otherwise  have  re- 

j  ceived.)    {*JStewaH  v.  Aberdeen^  4  Mees.  and  Wells,  211 ;  *J2W- 

sey  V.  Brown^  8  Day,  846 ;  ^Eennie  v.  Bk,  of  Columbia^  9 

,  Wheat  482 ;  *  Lenox  Bamk  v.  Page^  9  Mass.  158 ;  *J(mes  v. 

FcileSy  4  Mass.  252;  ^Holdemeaa  v.  CoUinaon^  7  B.  and  Cres. 

212 ;  *8eam<m  v.  Oordon^  8  Carr.  and  P.  892 ;  CfiUan  v.  Simp- 

hiny  4  Camp.  241 ;  *Scordet  v.  Brodie,  3  Camp.  253 ;  Milla 

V.  Bwnk  U.  SiateSj  4  Wheat  430 ;  *Bank  of  Washington  v. 

Tfiplettj  1st  Peters,  8 ;  and  *Chioopee  Bank  v.  JEagerj  9  Met- 

calf,  583 ;  ^Buffalo  Commercial  Bank  v.  Kort/right^  22  Wend. 

848  ;  ^AUen  v.  Merchant  Bank  of  If.  York,  15  Wend.  486 ; 

S.  C.  in  Error,  22  Wend.  218.)    (In  this  remarkable  case  the 

judges  of  the  Superior  Court,' of  the  Supreme  Court,  and  the 

Court  of  Errors,  were  all  of  opinion  that  the  construction  which 

the  law  would  otherwise  give  to  a  contract  between  a  bank  and 

one  of  its  dealers  may  be  set  aside  by  proof  of  an  opposite 

usage.) 

No  rule  of  law,  we  readily  admit,  is  better  established,  or  rests 
upon  more  solid  foundations,  than  that  which  forbids  the  intro- 
duction of  parole  evidence,  to  alter  or  vary  the  terms,  or  legal 
import,  o£an  agreement  in  writing. 

Nor  is  there  any  rule,  where  its  scope  and  meaning  are  pro- 
perly apprehended,  judges  should  be  more  anxious  to  maintain 
and  enforce.  It  is  a  mistake,  however,  to  suppose  (as  the  ob* 
servations  of  Mr.  Justice  Thompson  in  Remda  v.  BanJc  of 
CokmJtna^  have  clearly  shown,  9  Wheat.  587)  that  this  salutary 
rule  is  violated  by  the  admission  of  the  evidence  of  usage  to 
control  the  interpretation  of  a  mercantile  contract    The  evi. 
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dence  is  introduced,  not  to  vary,  but  to  ascertain,  the 
import  of  the  agreement,  by  ascertaining  the  sense  in  which  die 
parties  meant  it  should  be  understood  and  carried  into  effect 
The  usage  when  so  proved,  as  to  justify  the  presumption  that  the 
contract  was  made  in  reference  to  its  existence,  becomes  a  part 
of  the  contract,  with  the  same  eflfect,  as  if  it  were  inserted  in 
terms*  Had  the  words,  "  without  grace,"  followed  the  order  of 
payment  in  the  check  in  suit,  the  legality  of  the  protest,  and, 
consequently,  the  liability  of  the  defendant,  would  never  have 
been  doubted.  The  judgment  of  law  upon  the  evidence  before 
us,  is  that  these  important  words  are  a  part  of  the  check,  and 
are  just  as  binding  upon  the  maker,  the  endorser,  and  the  bank, 
as  if  expressed  upon  its  face.  The  usage  inserts  the  words,  and 
the  law  makes  it  our  duty  to  give  effect  to  the  insertion. 

It  is  this  consideration,  that  a  general  and  established  usage 
is  an  integral  part  of  every  contract,  which  its  terms  embrace, 
that  explains  and  justifies  the  decisions  in  which  the  evidence 
has  prevailed  to  set  aside  a  rule  of  law,  by  which  the  interpre- 
tation of  the  contract,  and  the  rights  of  the  parties,  would  other- 
wise have  been  governed.  As  '^  modus  et  conventio  vincuni 
legem^^  the  right  of  the  parties  by  a  positive  stipulation  to  pre- 
vent the  application  of  a  rule  of  law,  by  which  their  rights  and 
liabilities  under  their  contract  would  otherwise  be  determined, 
is  undoubted,  and  as  a  general  usage  is  held  to  afford  the  same. 
evidence  of  the  intentions  of  the  parties,  as  express  words,  it 
must  necessarily  have  the  same  effect.  A  rule  of  law  at 
variance  with  the  usage  is  not  applied,  for  the  conclusive  reason 
that  the  parties  have  agreed  that  it  shall  not  be.  And  proof  of 
the  usage  proves  their  agreement 

The  consent  of  the  parties  is  the  origin  of  every  usage.  When 
the  frequency  of  this  consent  has  created  a  general  and  uniform 
usage,  its  expression  is  no  longer  deemed  to  be  necessary,  and 
then  the  law,  from  its  just  regard  to  the  real  intentions  of  the 
parties,  knowing  that  the  consent  was  meant  to  be  given, 
supplies  its  expression. 

It  is  not  to  be  denied,  that  in  a  few  cases  judges  have  held 
the  language,  that  a  usage,  however  general,  uniform,  and  no- 
torious, inconsistent  with  an  established  rule  of  commercial  la'S'j 
is  wholly  void,  and  consequently  that  evidence  of  its  exiatence, 
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in  each  a  case,  ought  never  to  be  received.  It  would,  perhaps, 
not  be  difficult  to  show  that  this  language  has  originated  in  a 
misconception  of  the  grounds,  and  true  import  of  the  decision 
of  the  King's  Bench  in  Edie  v.  The  East  India  Co.^  2  Burr, 
1216  (vide  1  Duer  on  Ins.,  p.  361--2,  note  22).  But  it  is  deemed 
sufficient  to  say  that  the  doctrine,  which  it  asserts,  is  expressly 
contradicted  and  overruled  by  a  series  of  decisions  reaching 
back  more  than  a  century,  continued  to  the  present  day,  and 
occurriiig  nearly  in  every  branch  of  commercial  law.  In  most 
of  the  cases  which  I  have  cited,  marked  with  an  asterisk,  a  rule 
of  law,  that  must  otherwise  have  controlled  the  decision,  was 
set  aside  by  a  proof  of  an  opposite  usage,  and  in  all,  the  admis- 
sibility of  such  evidence  to  prevent  the  application  of  a  rule 
that  would  otherwise  be  followed,  is  plainly  declared. 

If  prior  adjudications  are  evidence  of  the  law  which  we  are 
bound  to  declare,  those  which  I  have  stated  press  upon  orr 
judgment  and  conscience  with  an  accumulated  force,  which  we 
are  unable  to  resist.  Upon  the  authorities,  therefore,  as  well 
as  upon  principle,  we  must  hold  that  every  rule  of  law,  which 
the  parties  to  a  contract  may  set  aside  by  an  express  stipulation, 
is  liable  to  be  superseded  by  an  hostile  usage,  and  that  it 
is  only  when  an  express  stipulation,  as  an  illegal  contract, 
would  be  void,  that  jroof  of  a  corresponding  usage  can  be 
justly  excluded. 

The  propositions  I  have  stated  are  general ;  but  it  seems  to 
us  there  are  special  reasons,  amounting  to  a  special  necessity, 
for  holding  that  the  interpretation,  which  judges  are  bound  to 
give  to  an  order  upon  a  bank,  depends  wholly  upon  the  evi- 
dence of  usage.    As  a  general  rule,  when  moneys  are  deposited 
in  a  bank  there  is  no  express  agreement  between  the  depositor 
and  the  bank,  and  in  the  absence  of  such  an  agreement,  we 
think  it  cannot  be  doubted,  thac  the  contract  which  the  law 
implies  is,  that  the  orders  for  payment,  the  checks  of  the 
depositor  upon  his  funds,  shall  be  honored  and  paid  according 
to  the  established  and  known  custom  of  the  bank,  in  its  relations 
i^ith  other    dealers.      Hence  proof  of  the  usage  must  be 
admitted,  in  order  to  show  the  terms  of  the  contract,  a  contract 
-which,  from  its  nature,  embraces  every  future  payment,  that, 
upon  checks  in  the  usual  form,  the  bank  may  be  required  to 
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make.  Where,  therefore,  the  usage  proveB  that  an  allowanoe 
of  grace  has  never  been  claimed  by  the  bank  upon  checks  iu 
the  ordinary  form,  even  when  payable  npon  a  future  day,  but 
that  invariably  such  checks  have  been  paid  or  protested  on 
the  specified  day,  it  will  be  the  duty  of  the  court  to  say,  that 
the  parties  agreed  that  no  grace  should  be  allowed  npon  the 
particular  check  in  controversy,  and  that  this  agreement  is 
binding  upon  all  to  whom  knowledge  of  the  usage  may  be 
justly  imputed. 

It  follows  from  these  observations,  that  this  case  is  very 
plainly  distinguishable  from  that  otWoodn^v.  The  JferchofU^ 
Bank.  The  order,  in  that  case,  was  not  a  check,  in  the  ordi- 
nary form,  which  the  implied  contract  between  the  drawer  and 
the  bank  might  reasonably  have  been  construed  to  embraca 
It  was  not  a  check  payable  at  the  counter  of  the  bank  upon 
which  it  was  drawn,  but,  by  its  terms,  required  the  payment  to 
be  made  at  a  bank  in  this  city.  To  create  an  obligation  to 
make  the  payment  so  required,  an  acceptance  by  the  bank,  on 
which  the  check  was  drawn,  was  indispensable ;  and,  as  this 
necessity  was  apparent  upon  the  &ce  of  the  draf^  it  was,  upon 
its  face,  not  a  check,  but  a  bill  of  exchange,  and,  as  such,  sub- 
ject to  the  rules  by  which  bills  of  exchange,  as  distinguished 
from  checks,  are  known  to  be  governed.  It  is  evident,  from 
the  opinion  furnished  to  us,  that  the  attention  of  the  Court  of 
Appeals  could  not  have  been  directed  to  this  important  distinc- 
tion. That  a  check  in  the  usual  form,  even  when  payable  on 
a  future  day,  must  be  presented  for  acceptance,  is  a  novel  doc- 
trine, which,  we  believe,  has  been  hitherto  unknown  to  all  the 
banks  in  this  state,  and  to  all  accustomed  to  deal  with  them. 
Post-dated  checks,  negotiated  before  they  are  due,  it  is  settled, 
not  only  by  usage  but  by  express  decisions,  are  not  entitled  to 
grace  {Mohmok  Bank  v.  Broderick^  10  Wend.  804 ;  8.  C.  in  Error, 
13  Wend.  131 ;  SaUers  v.  BvH^  20  Wend.  205),  and  between 
these  and  checks  payable  on  a  day  subsequent  to  that  on  which 
they  are  dated,  bankers  and  merchants  have,  hitherto,  been  un- 
able to  see  that  there  is  any  ground  for  a  distinction.  In  each 
case  th^  check,  when  issued,  is  payable  on  a  future  day.  There 
is  a  difference  in  the  form,  none  in  the  intent.  In  each  case* 
the  expectation  is,  that  the  check  will  not  be  presented  for 
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acceptance,  but  will  be  presented  for  payment,  and  will  be 
paid  on  the  day  when,  by  its  terms,  payment  is  demandable. 

It  is,  however,  alleged,  and  we  are  not  disposed  to  deny,  that 
the  Conrt  of  Appeals  has  decided  that  a  check,  payable  on  a 
day  subsequent  to  its  date,  is  an  inland  bill  of  exchange,  which, 
as  snch,  is  entitled  to  the  usual  days  of  grace,  and  can  only  be 
protested,  so  as  to  charge  an  endorser,  on  the  day  when  the  grace 
expires.  Such,  undoubtedly,  is  the  decision  that  we  are  bound 
to  follow,  but  we  cannot  think  that  we  are  bound  to  understand 
it  in  the  absolute,  unqualified  sense,  which,  as  corresponding 
with  the  intentions  of  tfie  court,  the  counsel  for  the  defendant 
urged  us  to  adopt.  The  Court  of  Appeals  has  not  said,  and,  we 
hope,  never  meant  to  say,  that,  in  reference  to  checks,  or  any 
other  species  of  negotiable  paper,  the  necessity  for  the  allow- 
ance of  grace  may  not  be  superseded  by  evidence  of  an  oppo- 
site usage,  when  the  usage  is  shown  to  be  general,  uniform,  and 
notorious.  Such  is  the  usage  now  established,  and  we  appre- 
hend that  it  is  not  merely  our  right,  but  our  duty,  to  hold  that 
it  is  valid  and  controlling. 

The  identical  question,  it  now  appeai-s,  arose  and  was  decided 
by  this  court,  as  we  now  decide  it,  in  1837,  in  the  case  of  Osborne 
V.  Smith  (vide  14  Conn.  366,  note),  and  it  is  with  no  ordinary 
satisfaction  that  we  refer  to  the  reasoning  of  Chief  Justice 
Jones,  in  the  elaborate  opinion  by  which  he  there  sustained  the 
judgment  of  the  court,  as  corresponding  in  all  respects  with 
tiie  views  that,  previous  to  our  knowledge  of  his  opinion,  we 
had  been  led  to  entertain. 

So  far,  the  case  has  been  considered  by  us,  as  governed 
by  the  law  of  this  state  ;  and,  even  upon  this  hypothesis,  we 
have  found  it  necessary  to  hold  that  this  plaintiff  is  entitled  to 
recover — ^but,  in  reality,  it  is  not  upon  the  law  of  this  state 
that  the  right  of  the  plaintiff  to  the  judgment  which  he  seeks, 
and  we  are  prepared  to  render,  at  all  depends.  The  check  in 
suit  was  drawn  upon  a  bank  in  Connecticut,  and  was  there 
payable,  and,  consequently,  it  is  by  the  law  of  that  state  that 
the  question,  whether  it  was  duly  protested,  and  the  defendant 
duly  charged  as  an  endorser,  must  alone  be  determined.  Hence 
the  counsel  for  the  plaintiff,  with  commendable  prudence,  in 
order  to  rescue  the  case  from  the  possible  hazard  of  a  wider 
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interpretation  being  given  .to  the  reversal  of  our  former  judg- 
ment by  the  Court  of  Appeals,  than  we  have  found  it  necessary 
to  adopt,  has  given  evidence  of  the  law  of  Connecticut,  in  its 
bearing  upon  the  question  we  are  requested  to  decide,  as  a 
foreign  law  ;  and  the  admissibility  and  sufficiency  of  the  proof 
BO  given,  are  the  questions  that  remain  to  be  considered. 

It  was  admitted  on  the  trial  that  there  were  no  questions  of 
fact  necessary  to  be  submitted  to  the  jury.  The  question, 
therefore,  for  our  determination  is,  whether  tiie  uncontradicted 
evidence  on  the  part  of  the  plaintiff  was  sufficient  in  law  to 
entitle  him  to  a  verdict ;  and  if  this  must  be  decided  in  the 
affirmative,  the  fact  that  the  law  of  Connecticut  is  such  as  was 
alleged,  must  be  considered  as  found  by  the  jury.  Similar 
remarks  apply  to  the  evidence  in  relation  to  the  usage.  K 
admissible  at  all,  it  was  conclusive,  and  the  usage  is  esta- 
blished. 

Witnesses  more  competent  and  trustworthy  than  those  who 
were  examined  to  prove  the  law  of  Connecticut,  could  not  pos- 
sibly have  been  selected.  Their  thorough  knowledge  of  the 
subject  in  relation  to  which  they  are  called  to  testify ;  the  high 
judicial  station  which  several  of  them  occupy ;  the  professional 
eminence  and  long  experience  of  all,  clothe  their  words  witli  a 
peculiar  and  commanding  authority.  There  is  no  uncertainty 
or  variance  in  their  testimony,  and  they  are  fully  sustained  in 
every  position,  which  they  state,  by  the  decisions  to  which  they 
refer.  These  witnesses  have  proved  that,  by  the  law  of  Con- 
necticut, the  question  whether  any  particular  description  of 
negotiable  paper  is  or  is  not  entitled  to  days  of  grace,  depends 
wholly  upon  usage,  and  that  if  a  general  usage  exists,  denying 
an  allowance  of  grace  to  checks  payable  on  a  fature  day,  that 
usage  constitutes  the  law,  which  their  courts  are  bound  to  fol- 
low. As  the  existence  of  this  usage  is  established  by  the  other 
witnesses  who  were  examined,  the  proof  seems  to  be  complete, 
that  by  the  law  of  Connecticut  payment  of  the  check  in  suit 
was  properly  demanded  on  the  day  on  which  it  was  protested, 
and,  consequently,  that  the  protest  was  regular,  and  the  defen- 
dant duly  charged  as  an  endorser. 

What,  then,  are  the  grounds  of  the  call  that  has  been  made 
upon  US  to  reject  the  entire  body  of  the  evidence  given  on  the 
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^.  trial  ?    Why  is  it  that  we  are  required  to  say,  that,  imposing  aa 

'^  it  seems,  it  is  wholly  insufflcient  in  law  to  maintain  the  action, 

*  and  warrant  a  recovery  ? 

^  It  is  possible  that  we  have  not  fully  comprehended  the  subtle 

*'  reasoning  of  the  ingenious  counsel  for  the  defendant ;  but  I 

K  shall  proceed  to  state,  as  plainly  as  I  can,  the  several  objections 

8  upon  which  we  all  understood  him  to  rely. 

I  It  has  not  been  shown,  it  was  said,  that  the  validity  of  the 

E  particular  usage  in  relation  to  checks  on  time,  has  been  settled 

;:  in  Connecticut  by  any  express  adjudication ;  and,  in  defect  of 

s  this  proof,  it  was  contended  that  we  have  no  right  to  say  that 

t  the  usage,  although  proved  to  exist,  is  established  as  law. 

r  Such  is  not  our  view  of  our  rights  and  our  duty.    In  our 

judgment,  the  evidence  which  the  objection  requires,  was  not 
I  at  all  necessary  to  be  given ;  nor  does  its  absence  justify  a  rea- 

sonable doubt  as  to  the  sufficiency  of  the  proof  that  has  been 
.  given.    That  the  courts  in  Connecticut,  upon  such  proof  of  the 

-  usage  as  is  now  before  us^  would  be  bound  to  declare  that  the 

usage  is  the  law  of  the  state,  is  concbisively  proved;  and 
hence,  the  fact  that  no  such  decisioa  has  hitherto  been  made,  is 
regarded  by  us,  as  wholly  immaterial.  It  is  probable,  that  the 
exact  question  has  not  been  brought  before  the  courts,  precisely 
for  the  reason  that  the  particular  usage  in  relation  to  checks  is 
so  general,  uniform,  and  notorious,  that  no  one  has  hitherto 
ventured  to  dispute  its  validity ;  nor  is  it  probable,  for  the  same 
reason,  that  the  question  will  ever  be  litigated.  Had  this  suit 
been  brought  in  Connecticut,  the  evidence  before  us  justifies 
the  belief  that  no  respectable  counsel  would  have  been  found 
to  advise  its  defence. 

But,  in  truth,  although  the  exact  question  has  not  been 
formally,  it  has  been  virtually  decided  by  the  Supreme  Court 
of  Connecticut.  It  was  so  decided  by  die  emphatic  approval 
which  was  given  by  that  court  {KUgore  v.  £tUklei/j  14  Conn. 
R.,  p.  362)  to  the  opinion  of  Ch.  J.  Jokes,  in  Oahorne  v.  Smith. 
It  was  decided  by  making  the  judgment  of  this  court  upon  the 
identical  question,  in  a  measure  the  basis  of  its  own.  The  Su- 
preme Court  of  Connecticut  has  judicially  declared,  that  if  the 
usage  in  that  state  is  similar  to  that  which  was  proved,  in  OAoma 
y ,  Smithy  to  be  the  usage  of  the  banks  in  this  dty,  the  rale>  which 
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the  usage  prescribes,  tihe  law  of  tihe  state  ratifies  and  adopts. 
The  nsagd,  therefore,  now  established,  establishes  the  law. 

It  has,  however,  been  contended,  and  this  is  the  last  objection 
we  shall  notice,  that  the  usage  in  question  has  not  been  esta- 
blished bj  any  evidence  that  could  be  legally  admitted ;  and 
that  without  tiiis  proof  the  evidence  in  relation  to  the  law  of 
Connecticut  is  deprived  of  its  necessary  support,  and,  as  merely 
hypothetical,  ought  to  be  rejected.  The  admission  of  evidence, 
it  is  argued,  is,  in  all  cases,  regulated  entirely  by  the  law  of  the 
tribunal  in  which  it  is  offered ;  and,  as  the  Court  of  Appeals  has 
decided  that  the  usage,  as  proved  before  the  referee,  ought  to 
have  been  excluded,  it  is  our  plain  duty,  bound  by  that  decision, 
to  exclude  the  evidence  in  relation  to  that  usage  that  has  nov 
been  given. 

To  this  reasoning  there  is  a  brief,  and,  we  think,  a  satisfiictoiy 
reply. 

We  have  already  shown  that  the  Court  of  Appeals  has  not 
decided  that  proof  of  a  general  usage  ought  to  be  exdaded, 
but  admitting  that  such  is  the  import  of  its  decision,  it  miistbe 
borne  in  mind,  that,  in  the  case  before  that  court,  there  was  no 
question  as  to  the  law  of  Connecticut,  which  was  then  assnmed 
to  be  the  same  as  our  own,  and  that  the  sole  ground  of  its  de- 
cision, was,  that  a  usage,  contradicting  a  settled  rule  of  law,  is 
wholly  void,  and  its  existence,  therefore,  not  a  subject  of  proo£ 
It  is  manifest,  however,  that  this  reason  has  no  application, 
where  the  controversy  turns  wholly  upon  a  foreign  law,  which 
holds  that  a  general  and  established  usage,  however  inconsistent 
with  the  rules  of  the  common  law,  has  a  paramount  and  con- 
trolling authority,  and,  when  proved,  constitutes  itself  the  law 
that  judges  are  bound  to  follow.  In  such  a  case,  to  prove  the 
usage  is  to  prove  the  law,  and  to  exclude  the  evidence  is  in 
effect  to  determine  that  in  our  courts  a  foreign  law,  depending 
upon  usage,  cannot  be  proved  at  all.'  It  would  be  a  mockezj 
to  say  that  the  law  of  Connecticut  governs  this  case,  and  yet 
exclude  the  appropriate  and  necessary  proof  of  its  existence, 
and  in  this  legal  solecism  we  must  refuse  to  be  involved. 

Finally,  it  cannot  be  doubted  that,  we  are  bound  to  decide 
this  cause  as  it  has  been  clearly  proved  it  would  now  be  decided 
in.  Connecticut.    Three  of  the  present  judges  of  its  highest 
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cotirt  have  been  examined  as  witnesses,  and  the  necessary  result 
of  their  testimony  is,  that  were  this  case  now  before  the  tribu- 
nal to  which  they  belong,  its  judgment  would  be  certainly  and 
promptly  rendered  ih  favor  of  the  plaintiflf. 

Such,  therefore,  must  be  our  judgment. 

Our  opinion  upon  the  other  questions  that  were  discussed 
upon  the  argument,  is  in  favor  of  the  defendant.  We  think 
that  the  claim  for  damages  cannot  be  sustained^  and  that  the 
rate  of  interest  is  governed  by  the  law  of  Connecticut 

The  verdict  was,  therefore,  rendered  for  the  proper  amount, 
and  there  must  be  judgment  upon  it,  as  it  stands. 

BoswoBTH,  J. — ^When  this  cause  was  before  me  as  refereey 
it  was  satisfactorily  proved,  that  it  was  not  only  the  unifoim 
usage  of  the  Thompson  Bank,  but  of  all  the  banks  in  the 
state  of  Connecticut,  to  pay  checks  of  the  form  of  the  one  in 
question,  on  the  day  designated  on  its  face  for  payment ;  or, 
if  there  were  no  funds  to  meet  it,  to  protest  it  on  that  day  for 
non-payment.  I  intended  to  report  that  I  so  found  the  facts, 
and  not  merely  to  find  and  report  that  such  was  the  usage  of 
the  Thompson  Bank.  I  have  not  seen  the  report  since  it  was 
made,  and  am  not  aware  whether  it  is  open  to  the  construction 
that  it  reports  the  usage  of  one  bank  only.  The  proof  made 
was  of  a  usage  co-extensive  with  the  state  of  Connecticut.  In 
admitting  proof  of  it,  and  in  passing  upon  it  when  satisfactorily 
established,  I  disposed  of  the  case,  on  the  assumption,  that 
a  general,  uniform,  and  notorious  usage,  in  respect  to  an  instru- 
ment like  this,  one  in  daily  use,  and  daily  acted  upon,  and  one 
by  which  daily  transactions  involving  large  pecuniary  amounts 
were  adjusted,  might  properly  be  proved ;  and  when  proved  the 
judgment  of  law  was,  that  the  instrument  was  made,  delivered, 
and  accepted,  with  reference  to  such  usage,  and  that  the  rights 
and  liabilities  of  the  parties  were  affected  by  it,  precisely  as  they 
would  have  been  by  the  use  of  words  in  the  instrument  itself, 
stipulating  in  terpis  corresponding  with  the  legal  effect  of  the 
usage.  If  the  special  report  made  by  the  referee  is  correctly 
stated  in  the  report  of  the  case  when  first  before  this  court  (5 
Sand.  S.  C.  B.  327),  h  found  that  the  usage  allowed  and  de- 
cided to  have  been  proved^  was  not  merely  a  usage  of  the 
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Thompson  Bank,  but  a  usage  of  every  bank  in  the  state,  and 
therefore  a  usage  applicable  to  every  instrument  of  like  form 
drawn  upon  a  Connecticut  bank,  if  proof  of  the  usage  was 
admissible. 

It  did  not  seem  possible  to  me,  that,  contrary  to  this  uniform 
usage,  any  one  could  suppose  that  such  a  paper  was,  in  the  in- 
tention or  contemplation  of  any  party  to  it,  to  be  presented  for 
acceptance,  and  if  not  accepted,  to  be  protested  for  non-accep- 
tance. 

A  drawee  of  a  bill  is  not  liable  to  pay  unless  he  accepts  it 
But  is  it  clear,  that  when  a  bank  depositor  draws  his  check  on 
the  bank  with  which  he  keeps  an  account,  and  against  funds  ac- 
tually on  deposit,  a  hand  fide  holder  of  the  check  coold  not 
compel  the  bank  to  pay?  In  the  absence  of  any  express  agree- 
ment between  the  bank  and  its  customer,  to  pay  the  checks  of 
the  latter,  drawn  on  funds  deposited,  on  the  presentment  of  the 
check,  or  on  the  day  on  which  payment  was  directed  by  the 
check  to  be  made,  or  to  pay  them  at  all,  would  the  cooit 
exclude  proof  of  the  uniform  and  notorious  usage  of  everj  bank 
in  the  state,  to  pay  to  the  holder  on  presentment  of  the  check 
on  the  day  named  for  payment,  and  deny  a  recoveiy,  notwith- 
standing proof  of  such  usage,  and  that  the  drawer  of  sneh 
check  had  funds  in  bank  to  meet  it  ? 

It  also  seemed  to  me,  that  this  case  was  clearly  distingnish- 
able  from  that  of  Woodruffs.  The  MeroharM  Bank,  25  Weni 
673.  In  the  latter  case,  the  bill  was  drawn  in  Michigan,  on  a  bank 
in  the  same  state,  and  was  payable  sixty  days  after  its  date  in 
the  city  of  New  York.  It  had  been  accepted.  In  the  absence  of 
any  &cts,  except  the  drawing  of  the  bill  and  delivery  of  it  to 
the  payee,  the  drawee  would  be  under  no  obligation,  withont 
having  accepted  it,  to  pay  the  amount  in  New  York,  or  at  all. 
It  was  not  shown  to  have  been  drawn  by  a  depositor  on  a  bank 
in  which  he  kept  his  account,  nor  was  it  payable  at  the  counter 
of  the  bank  on  which  it  was  drawn.  There  was  no  proof  of  an 
unvarying  usage  of  the  bank  on  which  it  was  drawn,  and  of 
every  other  bank  in  the  State  of  Michigan,  to  pay  bills  in  that 
form  on  the  precise  day  named,  without  grace. 

And  the  only  usage  proved,  was  one  prevailing  in  the  city 
of  New  York.    His  local  usage,  if  proved,  the  court  held  to  be 


NEW  TOEK— DECEMBER,  1853.  605 

Bowen  ▼.  N^welL 

in  conflict  with  the  settled  and  acknowledged  law  of  the  state; 
No  nsage  throughout  the  state  was  proved  or  offered  to  be 
proved ;  nor  was  any  nsage  of  the  state  in  which  the  parties 
to  the  bill  resided  proved,  or  attempted  lo  be.  No  nsage  was 
proved  of  which  the  parties  to  the  bill  could  be  presumed 
to  have  notice,  and  with  reference  to  which  they  could  be  pre- 
sumed to  have  contracted. 

In  the  case  before  us,  a  general  usage  of  every  bank  in  Con- 
necticut, including  that  on  which  it  was  drawn ;  a  usage  of  the 
state  in  which  the  drawee  resided,  and  in  which  payment  was 
to  be  made,  was  proved.  The  instrument  in  question  was 
drawn  by  a  bank  depositor  on  his  depositary,  and  was  to  be 
paid  at  the  counter  of  the  latter.  I  therefore  thought  the  cases 
clearly  distinguishable. 

But  the  Court  of  Appeals  I  understikid  to  have  decided 
otherwise.  If  such  is  its  decision,  it  follows,  that  they  must  be 
deemed  to  be,  and  treated  as,  not  distinguishable ;  that  proof  of 
the  usage  was  improperly  admitted ;  that  by  the  settled  law  of 
this  state,  the  instrument  in  question  is  a  bill  of  exchange,  and 
entitled  to  grace,  although  always  dealt  with  and  acted  upon 
as  not  being  entitled  to  it ;  and  that  the  same  consequences  will 
result  from  laches  in  presenting  it  for  acceptance,  and  the  same 
rights  and  liabilities  result  from  a  protest  of  it  for  non-accep- 
tance, as  in  the  case  of  an  undoubted  bill  of  exchange. 

This  result  must  follow  in  the  absence  of  proof  that  the  law 
of  Connecticut,  where  the  contract  was  to  be  executed,  is  differ- 
ent from  that  of  this  state.  On  the  former  trial  it  was  not 
shown  what  the  law  of  that  state,  on  this  subject,  is. 

It  is  now  clearly  proved,  that  a  uniform  and  notorious  usage 
of  the  state,  in  reference'to  such  paper,  is  the  law  of  the  state 
on  that  subject. 

It  is  clearly  proved,  that  the  usage  to  present  and  pay  such 
paper,  on  the  day  specified,  if  the  drawer  has  funds  to  meet  it, 
or  to  protest  it  for  non-payment,  if  he  has  no  funds,  is  general 
throughout  that  state,  liat  every  bank  in  the  state  invariably 
acts  upon  it.  Not  an  exceptional  case  is  stated.  The  usage 
has  existed  long  enough  to  give  it  the  force  of  law,  so  far  as  the 
period  of  its  duration  affects  the  question  of  its  validity.  It  is. 
proved  by  testimony  entirely  satisfactory,  so  far  as  the  number 
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of  witneflsesy  their  means  of  knowledge,  and  their  capacity  to 
speak  authoritatiyelj,  are  concerned.  I  concur  in  the  judgment 
now  given,  on  the  groands,  that  the  law  of  the  state  of  Connec- 
ticat  is  the  law  of  the  contract,  and  that  by  the  law  of  that 
state  the  instrument  was  not  entitled  to  days  of  grace,  bat  was 
payable  on  the  day  named  on  its  face,  and  was  therefore  pro- 
perly protested. 
Judgment  for  plaintiff,  with  costs. 


CASES  OF  PRACTICE 

DECISIONS  IN  SPECIAL  PROCEEDINGS 

AT  TBI 

GENEBAL  AND  SPECIAL  TEBM8 
AND  AT  CHAMBERS.(a) 


MiLTXHAL  V,  MiLWABD. 

To  prerent  a  failure  of  JvftiM^  the  eonrt  will  order  »  bill  of  ezoeptioni^  wheo  • 
e«M  oonUining  the  exoeptiom  hM  been  properly  eetUed,  to  be  ligned  by  tibe 
elerk,  in  the  name  of  a  deceaaed  jndge^  who  had  tried  the  oanae. 
(General  Tenn,  April,  1868.) 

SuoH  an  order  was  made  by  the  court  in  the  above  cause, 
with  the  assent  of  all  the  judges.  Upon  the  bill  of  exceptiona 
BO  signed,  the  cause  has  since  been  heard  in  the  Court  of  Ap- 
peals, and  the  judgment  of  this  court  affirmed. 


MuBBAT  V.  General  Mutual  Inbubaitoib  Ookfaxtt. 

Wben  a  plaintiff  transfers  hii  interest  after  the  eonunenoement  of  the  sidt^  it  rests 
entirely  in  the  discretion  of  the  oonrl^  whether  the  assignee  shaU  he  sabstitnted 
as  plaintiff  under  %  121  of  the  Code. 


(a)  The  eases  of  praetiee  reported  were  decided  with  the  sanetion  of  two  a| 
IsM^  end  nearly  all,  with  that  of  three  or  mors^  of  the  jnitioeB  of  the  eowt 
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No  rach  order  of  nibrtitntion  will  be  made,  anlen  special  cireumatanees  arealioTB 
to  satiafy  the  court  of  its  propriety  or  neeeaaity ;  and,  in  all  caaeii  it  wiH  be 
made  a  conditioii,  that  the  original  p]ainti£(  the  assignor,  ahmll  not  be  examiaed 
as  a  witneas  on  behalf  of  the  assignee. 
(April  2S,  1858.) 

Thebe  points  were  so  ruled  by  Mr.  JTustice  Dues,  at  speciil 
term,  after  consultation  with  all  the  judges,  and  with  their 
concurrence. 


HoBACE  H.  Dat  v.  Untiied  States'  Cab  Spsma  Cqkpait. 

The  Superior  Gout  has  no  jvrisdietion  to  appoint  a  reoelTer  of  the  property  w 
effects  of  a  foreign  corporation,  for  the  purpose  of  winding  up  its  affiun. 
(April,  1868.> 

MonoN  for  an  injunction  and  a  receiver. 

It  appeared  hj  the  complaint,  that  the  defendants  were  a 
corporation  created  by  the  laws  of  Connecticut,  and  the  relief 
prayed  for  was  a  perpetual  injunction,  restraining  the  company 
and  its  officers  from  making  any  disposition  of  its  property, 
and  the  appointment  of  a  receiver,  with  power,  under  the 
direction  of  the  court,  to  collect  its  debts,  including  unpaid 
subscriptions,  to  pay  all  demands  against  the  company,  and 
distribute  the  surplus,  if  any,  pro  rcUd,  amongst  its  shareholdera. 
The  judges  consulted  by  Mr.  Justice  Bosworth,  all  agreed  witk 
him  in  the  opinion,  that  the  court  would  exceed  its  jurisdic- 
tion in  attempting  to  grant  the  relief  demanded,  and,  conse- 
quently, that  it  was  his  duty  to  deny  the  motion.  It  was 
denied  accordingly. 
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Thubmak  V,  Stbvenb  and  another. 

Wlien  the  aetion  is  founded  upon  an  agreement^  ^hich  would  be  void  under  the 
Statute  of  Fraudfl^  unless  in  writing;  and  signed  by  the  party  to  be  charged, 
these  ha^  as  oonstituting  in  part  the  eause  of  aetion,  must  be  averred  in  the 
complaint. 

(April  Special  Term,  1858.) 

Dehukbes  to  complaint  The  pleadings  are  folly  stated  in 
the  opinion  of  the  coart. 

EiocETj  J. — ^This  is  an  action  by  the  assignee  of  a  judgment 
against  the  sureties  of  the  judgment  debtor,  on  an  appeal  to 
the  general  term  of  this  court.    The  facts  are  as  follows. 

John  Snyder  recovered  a  judgment  against  James  B.  Del 
Vecchio  for  $503.95.  Del  Vecchio  appealed  to  the  general 
term,  and,  on  such  appeal,  Dean  &  Stevens,  the  defendants  in 
this  case,  executed  an  undertaking,  as  required  by  the  Code 
(§§  334,  835,  346). 

Snyder's  judgment  against  Del  Yecchio  was  affirmed  at  the 
general  term,  and  an  additional  judgment  for  $61.28,  costs  on 
the  appeal,  was  entered.  Del  Vecchio  paid  Snyder  $210.22, 
on  account,  and  Snyder  then  assigned  the  judgments  to  Thur- 
man,  the  plaintiff  in  this  case. 

No  execution  was  issued  on  the  judgments  ;  but  Thurman 
commenced  this  action  against  the  sureties  on  the  undertaking, 
to  recover  $363.83,  the  balance  due  by  Del  Vecchio,  on  both 
judgments,  for  principal  and  interest 

The  complaint  alleges  that  Stevens  and  Dean,  in  considera* 
tion  of  the  appeal,  and  that  Del  Vecchio  had  a  stay  of  proceed^ 
ings  upon  the  judgment,  undertook  that  Del  Vecchio  would 
pay  all  costs  and  damages,  &c.  (in  the  language  of  the  under- 
taking), which  should  be  awarded  against  him  on  the  appeal* 
It  does  not  aver  either  that  the  undertaking  was  in  writing 
and  subscribed  by  the  defendants,  or  that  it  was  made  or 
entered  into  with  the  plaintiff,  or  that  Snyder  had  any  right  to 
assign,  or  that  he  did  assign  it  to  the  plaintiff. 

D.— n.  39 
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The  defendant,  Stevens,  demnrred  to  the  oompUint  oa  the 
following  grounds. 

1.  That  the  undertaking  set  foiih  in  it  was  a  colktol 
undertaking,  to  answer  for  the  debt  or  default  of  another,  and 
was  void  by  the  Statute  of  Frauds  (2  B.  S.  135). 

3.  That  die  complaint  shows  no  right  of  action  in  the  pUiotiff 
against  the  defendant 

8.  That  the  complaint  does  not  contain  sufficient  &ctB  to 
constitute  a  cause  of  action« 

Previous  to  the  Code,  the  flist  ground  of  demurrer  would 
clearly  not  have  been  tenable.  The  rule  was  well  settled  in 
courts  of  law,  that  the  Statute  of  Frauds  did  not  affect  the  fom 
of  pleading.  If  a  declaration  averred  such  an  agreement,  it 
was  not  necessary  to  allege  that  it  was  in  writing,  as  that  &el 
would  be  presumed,  until  the  contrary  appeared  ;  and  a  de* 
murrer  was  proper  only  when  it  distinctly  appeared  on  the 
face  of  the  declaration,  that  the  agreement  was  not  in  writiDg 
(1  Cowen,  45  ;  4  Johns.  237 ;  6  Hill,  53  ;  4  B.  &  A.  274),  and 
the  same  rule  prevailed  in  Courts  of  Equity  (2  Paige,  177), 

The  Code,  however,  has  prescribed  a  new  system  of  plead* 
ing,  the  fundamental  rule  of  which,  as  to  the  complaint,  is, 
that  it  shall  contain  a  plain  and  concise  statement  of  the  &cti 
constituting  the  cause  of  action.  In  order  to  constitute  a  cause 
of  action  against  a  party  for  the  debt  or  default  of  another,  die 
law  makes  it  an  essential  fact,  that  he  should  have  undertaken 
to  do  so  by  writing,  subscribed  by  himself. 

The  making  or  existence  of  such  a  writing,  so  subscribed,  iSi 
therefore,  one  of  the  facts  constituthig  the  cause  of  action,  and 
it  would  seem  necessarily  to  follow,  that  it  must  be  stated  in 
the  complaint. 

The  Code  means,  undoubtedly,  that  the  complaint  shall  oon- 
tain  a  perfect  and  clear  statement  of  all  the  foots  essential  to 
the  right  of  action  ;  and  it  can  hardly  be  said  that  a  statement, 
omitting  a  fact  so  Important  as  this,  to  the  right  of  action  on  i 
collateral  promise  or  undertaking  to  pay  the  debt  of  another, 
and  which,  under  the  old  system  of  pleading,  required  a  pre- 
sumption of  law  to  sustain  it,  can  be  such  a  perfect  and  dear 
statement. 

The  fact  undoubtedly  is,  that  the  undertaking  in  this  case 
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was  in  writing,  and  signed  bj  the  defendants ;  and  if  that  fact 
had  been  stated  in  the  complaint,  there  wonld  have  been  no 
pretext  for  this  ground  of  demurrer.  The  demurrer  assumes 
that  it  was  not  in  writing,  contrary  to  the  fact,  because  the  fact 
was  not  ayerred,  and  an  equivocal  view  of  the  undertaking,  ' 
which  is  the  basis  of  the  action,  is  thus  presented.  This  would 
have  been  obviated  by  such  a  statement  of  the  facts  as  the  Code 
requires.  It  is  no  answer  to  this  to  say,  that,  as  it  was  on  an 
appeal,  it  must  have  been  in  writing,  and  subscribed  by  the 
sureties,  because  the  Code  so  requires  all  undertakings  to  be  in 
such  cases.  The  technical  term  ^^  undertaking,"  as  used  in  the 
Code,  is  not  to  be  found  in  the  complaint  at  aU,  nor  is  it  even 
averred  that  the  defendants  undertook,  as  required  or  directed 
by  law  in  such  cases^  There  is  nothing  in  the  complaint  which 
absolutely  excludes  the  supposition,  ^at  the  defendants  may 
have  undertaken,  as  therein  alleged,  by  a  mere  verbal  promise 
or  agreement. 

For  these  reasons,  I  think  the  demurrer  upon  the  first  ground 
b  well  taken,  and  that  judgment  must  be  for  the  defendants. 
But,  as  this  ground  of  demurrer  is  upheld  upon  a  view  of  the 
rule  of  pleading  under  the  Code,  at  variance  with  an  old  settled 
principLs,  which  the  plaintiff  might  well  consider  himself 
bound  to  Ibllow,  he  must  be  allowed  to  amend  his  complaint, 
without  costs. 

This  decision  renders  it  unnecessary  to  discuss  the  otiier  two 
grounds  of  demurrer,  I  confine  myself  therefore  to  saying, 
tixat,  in  my  view,  neither  of  them  can  be  sustained,  except  for 
the  same  reason  which  makes  the  first  ground  of  demurrer 
sufficient 

DlTKB,  J.,  concurred. 


Ogdvb  v.  BoDfjR  &  Tagoabd, 

In  an  aetion  on  pTomiMory  note8»  giT«n  for  vork  and  labor  doii«^  and  maUriab 
flmklMd  by  the  plaSntii(  in  building;  alterinf^  and  repairing  certain  bvildinge 
belonging  to  the  defendanti  it  ia  a  good  defenee^  that  the  iilaiatiit  before  h# 
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oommenoed  the  Action,  had  oammenced  proceeding!  in  the  CanunonPlfli^  to 
enforce  his  lien  upon  the  buildinge  for  the  same  debt. 
Bnch  a  proceeding  is  an  action,  sobetantiallj,  for  the  same  eana*^  vx&  Hh 
additional  remedy  thal^  if  the  debt  is  established,  the  lian  vill  be  enfinreed. 
(At  Special  Term,  April  80th,  1868.) 

BoswoBiH,  J. — The  plaintiff  moves  to  strike  out  the  answer  of 
Bodle  as  being  a  shaid  answer;  and  for  such  relief  aatotliB 
court  may  seem  proper. 

The  complaint  is  on  four  promissory  notes  made  by  Bodk 
in  the  defendants'  partnership  name  of  Tabard  &  Bodle,  dsled 
August  7, 1852 ;  one  at  3  months,  for  $571.49,  one  at  4  months, 
for  $577.79,  one  at  5  months,  for  $584.89,  and  one  at  6  montls, 
for  $584.39. 

Bodle's  answer  states,  that  the  notes  were  given  in  settlonait 
of,  and  solely  for  work  and  labor  done,  and  materials  fiiniiflhed 
by  plaintiff  in  building,  altering,  and  repairing  the  buildings  2^ 
4,  6,  and  8,  Warren  street,  known  as  the  Mercantile  Hotel 

lliat  after  the  notes  were  given,  and  before  this  action  wis 
commenced,  the  plaintiff  commenced  an  action  in  the  Kew 
York  Common  Pleas,  which  is  still  pending  and  undetermined, 
and  which  was  brought  to  enforce  payment  from  this  defen- 
dant for  said  work,  labor,  and  materials,  ftirnished  by  the 
plaintiff;  that  the  action  in  the  Common  Pleas  and  this  acdon 
are  brought  for  the  same  cause. 

The  affidavit  of  plaintiff's  attorney  states,  that  the  alleged  ac- 
tion in  the  common  pleas  is  a  proceeding  under  the  lien  law  of 
July  11, 1851,  to  enforce  a  lien  on  the  interest  of  Bodle  only, 
in  the  Mercantile  Hotel,  founded  upon  a  notice  of  snch  lien 
filed  in  the  county  clerk's  office  July  26, 1852,  and  for  no  other 
purpose ;  that  no  other  purpose  is  expressed  in  said  proceed- 
ings; that  Bodle  has  appeared  in  said  proceedings  and  put  in 
an  answer  denying  that  he  is  indebted  for  said  work,  labor,  and 
materiels.  It  avers,  on  information  and  belief,  that  Bodle  is 
insolvent. 

Bodle's  opposing  affidavit  states,  that  at  the  time  the  notice  of 
the  lien  was  filed,  his  interest  in  the  Mercantile  Hotel  exceeded 
$9000;  denies  that  he  is  insolvent ;  and  avers  that  his  answer  in 
the  Common  Pleas  did  not  deny  he  was  indebted  to  the  plaintifi) 
but  put  in  issue  the  £act  of  being  indebted  to  th^  amount  daimed. 
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The  plaintiff  insists,  that  the  proceeding  in  the  Common  Pleas 
is  not  an  action  for  the  same  cause  as  that  commenced  in  this 
court ;  that  the  latter  is  brought  to  recorer  a  judgment  in  per* 
eonam^  and  the  former  to  enforce  a  lien,  or  security,  for  the 
payment  of  the  consideration  of  the  notes  in  quCbtion. 

The  prayer  of  the  complaint  in  the  Common  Pleas  is  for 
a  ^'judgment  that  said  liens  mfiy  be  established  and  enforced 
against  said  buildings  for  said  sum  of  $2,200,  the  interest  there-^ 
on,  and  for  costs." 

The  8th  section  of  the  lien  law  provides,  that  "  on  the  appear- 
ance of  both  parties,  pursuant  to  the  act,  issue  shall  be  joined, 
&c.,  and  the  same  may  be  noticed  for  trial  and  put  on  the 
calendar  by  either  party,  and  shall  be  governed,  tried,  and  the 
judgment  thereon  enforced,  in  all  respects,  id  the  same  manner 
as  upon  issues  joined  and  judgments  rendered  in  all  other  civil 
actions  for  the  recovery  of  moneys  in  said  court.'^ 

The  question  is,  wby,  in  the  case  of  a  proceeding  directly  be- 
tween the  original  contractor  and  owner,  and  between  them 
only,  a  judgment  may  not,  and  should  not  be  entered,  if  the 
proof  authorizes  it,  adjudging  the  whole  amount  claimed  to  be 
due;  that  it  is  a  lien  on  the  defendant's  interest  in  the  proper- 
ty ;  that  such  interest  be  sold  to  satisfy  the  debt  and  costs,  and 
if  a  deficiency  arise,  that  execution  issue  to  collect  suchi 
deficiency  of  the  owner's  personal  and  real  property. 

If  such  a  judgment  may  be  entered,  then  are  not  both  suits 
for  the  same  cause  of  action  ?  In  the  action  to  enforce  the  lien, 
all  the  relief  can  be  given  which  can  be  had  in  the  other,  and 
besides  that,  the  lien  can  be  enforced. 

They  are  as  essentially  for  the  same  cause,  as  an  action  on  a 
bond  secured  by  a  mortgage,  and  an  action  to  foreclose  such 
mortgage,  are  for  the  same  cause. 

The  cause  of  action  in  each  case  is  the  same,  viz.  the  alleged 
debt.  That  must  be  established  in  the  proceedings  to  enforce 
the  lien,  and  by  the  same  evidence  that  would  be  required  to 
maintain  an  action  for  the  work,  labor,  and  materials. 

On  establishing  the  debt,  and  the  facts  averred  to  create  the 
lien,  the  debt  will  be  adjudged  to  be  due,  the  lien  established, 
and  judgment  given  that  die  lien  be  enforced  and  the  debt 
paid.    The  judgment  will  be  as  efficient  to  reach  and  appropri* 
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ftte  any  propeitj  of  the  debtor^  to  pay  any  part  of  the  debt 
whieh  the  sabject  of  the  lien  may  be  insnfilcient  to  satisfy,  as  a 
judgment  on  the  notes  would  be  to  reach  sach  proper^i  to 
satisfy  its  amount 

I  infer  that  Tsggaid  wae  notserv^ed  with  the  summons  in  the 
action  in  this  court 

The  complaint  alleges,  that  defendants  were  partneiBy  and 
that  they,  by  the  said  Bodle,  made  the  notes  described  in  it 

The  lien  proceedings  imply,  that  they  were  given  for  the  in- 
dividual  debt  of  Bodle,  and  therefore  Taggard  would  not  be 
liable,  unless  he  assented  to  the  making  and  delivery  of  tiie 
notes.    Such  assent  is  not  averred* 

If  Taggard  is  not  liablci  both  suits  are  in  substance  between 
the  plaintiff  and  Bodle  only. 

Both  are  brought  to  enforce  payment  of  the  same  debt  In 
the  one  in  the  Common  Pleas,  the  plaintiff  can  obtain  all  titm 
relief  that  can  be  given  by  this  court  in  the  action  in  which 
this  motion  is  made,  and  in  addition  to  that  can  have  the 
alleged  lien  enforced,  if  established* 

The  effect  of  allowing  both  suits  to  proceed,  is  to  subject  the 
defendant  to  two  bills  of  costs,  if  unsuccessfiiL    (9  Paige,  3M.) 

It  seems  to  me  that  both  actions  are,  substantially,  for  the  same 
cause,  and  that  no  remedy  can  be  obtained  in  this,  that  may 
not  be  had  in  the  one  furet  brought  and  now  pending  in  tiie 
Common  Pleas. 

Hie  plaintiff's  motion  is  therefore  denied* 

Approved  on  consultation. 


TAtuiATOB  and  others  Vi  Tfls  EASt  Rives  BAitt. 

Hm  oWAOt  of  the  lota  on  tlie  north  8id«  of  Sb  Mark'a  Flaeoi  in  the  city  of  Nov 
Yorl^  agrood  by  puolo  that  the  hoiiM*  to  be  ereeted  thereon  ehoold  be  hI 
beek  8  feet  from  the  Jne  of  the  street^  eo  at  to  h^To  a  ooart-yard  of  that  deptik 
and  of  the  iridth  of  the  lot  m  front  ot  each  house.  Hie  agreement  was  earned 
into  effeet  by  the  erection  of  a  row  of  dWelUng'hoiiaee  on  a  line  with  each 
e«h«r  and  having  each  a  coQrt>yaid  in  front 
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{  EtH  thftt  the  aipreenMnt  thus  esaeated  became  binding  on  the  pertiee  and  their 

I  grantees^  to  as  to  render  it  the  duty  of  a  Conrt  of  Equity  to  restrain  its  violation. 

Mdd,  that  eaeh  house  thus  erected  became  a  servieot  tenement  with  respect  to 
r  '  the  others^  to  the  extent  of  the  space  in  fttmt^  and  to  that  eattent  each  acquired 

an  easement^  that  unless  by  the  consent  of  all  the  owners  could  not  be 
I  distvbed. 

S^  that  an  iigunction  reetraining  the  defendants^  who  by  mesne  conTcyances 
had  become  the  owners  of  one  of  the  lots,  from  building  on  the  space  so  agreed 
' '  to  be  left  open,  was  properly  granted. 

I  (Special  Term.    Before  Oambkbo^  X) 

May  %U  IMU. 


Teqd9  was  0  motion^  on  the  part  of  the  defendants)  to  diasolye 
an  injnnctiDn  restraining  them  from  proceeding  to  bnild  on  a 
certain  part  of  a  lot  belonging  to  them,  on  the  comer  of  the  8rd 
Avenne  and  St»  Mark's  Place.  The  facts  are  fully  stated  in  the 
opinion  of  the  judge. 

jB.  MsmffeUy  for  plaintiff. 
SI  Jonesj  for  defendants. 

Oamfbbll,  J.-^An  injunction  order  was  granted  on  the  coitf« 
plaint  of  the  plaintifb)  alleging  that  the  East  Biyer  Bank  had 
purchased  certain  premises  on  the  north-east  comer  of  3d  Ave- 
nue and  St.  Mark's  Place^  in  this  city,  and  were  about  tearing 
down  the  present  building  for  the  purpose  of  erecting  a  bank'* 
ing  housC)  which  should  extend  to  the  northerly  line  of  Eighth 
street,  or  St.  Mark's  Place,  as  originally  laid  out  on  the  commis* 
sioners'  map,  and  that  such  building  when  erected  would 
project  or  extend  eight  feet  beyond  the  houses  of  the  plaintiffi 
and  others,  owners  of  property  on  Eighth  street,  or  St  Mark's 
Place,  between  the  3d  and  Sd  Avenues;  and  they  further 
charge,  that  more  than  twenty  years  ago,  Thomas  E.  Davis, 
then  being  the  owner  of  the  property  on  both  sides  of  St.  Mark's 
Place,  and  being  desirous  of  selling  the  same,  or  portions,  and 
erecting,  or  causing  to  be  erected,  houses  thereon,  and  to  sell 
the  same,  agreed  and  stipulated  that  the  north  line  of  said  street 
should  virtually  be  extended  eight  feet  farther  north ;  that  all 
the  houses  should  be  built  upon  such  new  line,  reserving  the  in- 
tervening space  between  said  line  and  the  north  line  of  the 
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street,  as  originallj  laid  out,  as  a  court* yard ;  and  farther,  in 
pursuance  of  said  agreement,  and  in  conformitj  thereto^  all  tbe 
houses  were  placed  back  eight  feet,  including  the  one  in  ques- 
tion, and  that  this  was  done  nearly  or  quite  twenty  yeara  ago. 
The  complaint  further  states,  that  the  houses  on  this  street  are 
large  and  expensire,  and  the  value  of  property  on  the  street  and 
its  locality  much  increased  by  reason  of  these  open  court^yards, 
and  this  virtual  increase  in  the  width  of  the  street ;  and  they 
insist,  that  the  space  of  eight  feet  was  set  apart  and  dedicated 
to  the  use  of  the  public,  and  cannot  be  reclaimed.  The  defen- 
dants in  their  affidavits  say  that  they  do  not  believe  any  sncfa 
agreement  or  stipulation  was  made  by  Mr.  Davis,  and  they  urge 
as  a  reason,  that  before  the  time  of  tiie  alleged  making  of  the 
agreement,  he  conveyed  the  property  in  question  to  one  Mr< 
Henriques,  and  that  by  such  conveyance  the  south  boundary  of 
the  premises  was  the  northerly  line  of  Eighth  street,  as  laid 
down,  and  not  the  new  line  sought  to  be  established,  eight  feet 
to  the  north  of  such  original  north  line  of  the  street  They 
further  show,  that  the  premises,  after  the  erection  of  the  present 
buildings  thereon,  or  about  that  time,  were  mortgaged  by  the 
then  owner  to  the  Jackson  Marine  Insurance  (Tompany,  and 
that  in  and  by  such  mortgage  the  southerly  line  of  the  property 
was  described  as  the  north  line  of  the  street,  as  laid  down  ;  and 
further,  that  on  a  foreclosure  of  such  mortgage  the  master's  deed 
conveyed  to  the  said  Insurance  Ciompany  the  premises  as 
described  in  the  mortgage ;  that  the  Insurance  Company  con* 
veyed  to  the  grantor  of  the  defendants  by  the  same  boundary, 
and  that  such  grantor  by  the  same  boundary  conveyed  to  the 
defendants ;  and  that  throughout,  in  all  the  chain  of  conveyances, 
for  more  than  twenty  years  the  uniform  description  of  tiie 
premises  bounded  them  on  the  southerly  side  by  the  northerly 
line  of  the  street  The  defendants  fix  1834  as  the  period  when 
the  mortgage  was  executed  to  the  Insurance  Company,  and  mr 
der  which  the  company  afterwards  obtained  tide;  and  the  de" 
fondants  state,  that  at  this  time,  1834,  no  buildings  had  been 
erected  on  the  premises.  In  1837  the  Insurance  Company 
obtained  by  a  sale  under  a  foreclosure  the  fee  of  the  propertjr, 
and  in  1844  they  sold  tiiie  premises  to  Caleb  O.  Halsted,  the  de- 
fendant's grantor.     In  ibe  conveyance  to  Halsted  there  is  the 
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following  clause :  ^^  The  premises  hereby  convejed,  iuclading  a 
certain  conrt>yard  of  abont  8  feet  in  width,  laid  off  along  the 
southerly  side  thereof.^'  The  complaint  charges,  that  the  deed 
from  Mr.  Halsted  to  the  defendants  contained  a  clause  making 
the  grant  to  the  said  defendants  ^^  subject  to  all  existing  restric- 
tions and  covenants  in  relation  to  keeping  the  said  space  or 
coort-yard  perpetually  open  as  such  court-yard  or  street'* 

It  is  denied  by  the  defendants  that  these  is  such  a  clause. 
The  deed  was  used  on  the  argument,  and  the  clause  in  question, 
as  contained  in  the  deed,  I  do  not  find  in  the  papers  before 
me,  but  it  was,  as  I  understood,  in  substance,  that  the  grant  was 
subject  to  such  covenants  or  restrictions,  if  any  existed. 

It  does  not  seem  to  me  to  be  very  material,  whether  the 
claim  was  as  contended  for  by  the  plainti&,  or  as  set  forth  in 
the  deed.  The  important  question  is,  whetiier  there  was  an 
original  agreement,  and  if  so,  what  was  it  t  As  a  matter  of 
fact,  I  entertain  no  doubt  on  the  subject.  So  far  as  the  proof 
is  before  me,  it  is  not  full  and  complete  ;  and,  yet  the  circum^ 
stances  actually  existing  are  of  a  marked,  and,  it  seems  to  me, 
an  unanswerable  character:  A  new  street  was  improved  ; 
elegant  and  expensive  houses  were  erected,  extending  from 
avenue  to  avenue  (except  the  premises  in  question),  all  set 
back  eight  feet,  and  all  using  that  space  for  a  court-yard.  Mr. 
Davis  was  the  owner  and  builder  of  these  houses  ;  he  was  the 
former  owner  of  the  premises  in  question.  The  premises  in" 
question,  when  improved,  were  made  to  conform  to  the  plan 
of  all  the  other  houses.  When  the  first  deed  thereafter  is 
given,  that  is,  after  the  erection  of  the  buildings,  mention  is 
made  of  the  court-yard,  as  being  a  part  of  the  premises  included 
in  the  conveyance.  The  mortgage  to  the  Insurance  Company, 
and  which  was  probably  given  before  the  erection  of  the 
building,  contained  no  reference  to  a  court^yard,  as  then  none 
existed.  The  master's  deed,  of  course,  followed  the  description 
in  the  mortgage.  When,  however,  the  Insurance  Company  con- 
vey, mention  is  made  of  tiiis  court^yard.  Special  notice  is  made 
that  the  boundaries  include  this  court-yard.  It  is,  I  apprehend, 
the  same  mode  which  would  be  adopted  in  any  other  convey- 
ance of  premises  in  St.  Mark's  Place.  The  property  would  be 
conveyed  as  located  on  the  original  north  line  of  the  stireety 
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and  the  conTejanoe  would  indude  the  conrt^yard  in  front 
The  owner  may  also  own  thi0  eonrt^jard  in  fee^  subject,  bow- 
ever)  to  one  certain  servitade-^^abject  to  the  rig^t  of  his 
neighbor  to  insiat  that  he  shall  npe  it  for  no  other  pnipoae. 

Becnning  again  to  the  complaint,  and  to  the  affidavit  oa 
which  the  motion  is  made  to  dissolve  the  injnnction,^-the  oom« 
plaint  alleges  expressly,  that  there  was  no  agreement  that  all 
the  buildings  should  be  set  back  eight  feet.  The  affidavit  aajs 
that  the  defendants  do  not  believe  that  sach  agreement  was 
made.  My  own  opinion  is,  from  the  fiicts  and  drcnmatances 
set  forth  in  the  complaint  and  affidavits,  that  sach  an  agree- 
ment was  made,  and  that  it  is  binding  on  the  defendants.  It 
may  have  been  by  parol,  but  it  was  execnted-'carried  into 
effect  by  the  erection  of  the  buildings  eight  feet  back  on  ike 
whole  block.  It  is  not  the  case  of  WoI/y.  Fro&t  (4  Sand«  CSb 
R  72),  when  such  an  agreement,  unexecuted,  was  sought  to  be 
enforced.  It  is  one  thing  to  enforce  such  an  agreement  when 
made  by  parol ;  it  is  another,  to  attempt  to  violate  it  after  it 
has  been  executed.  Intent  may  always  enter  largely  into 
questions  of  dedication,  and  where  the  intent  is  manifested  by 
an  agreement  executed,  the  time  becomes,  comparatively, 
immaterial.  In  respect  to  all  these  houses  and  lots  on  St 
Mark's  Place,  it  seems  to  me  that  fliey  must  be  couaidered 
each  with  respect  to  the  others  as  a  servient  tenement,  to  tibis 
extent  of  the  space  in  front,  denominated  a  court-yard.  It  is  a 
species  of  easement,  which  each  owner  exgoys  in  the  property 
of  his  neighbor. 

The  motion  to  dissolve  the  injunction  must  be  denied,  with 
ten  dollars  costs,  and  an  order  may  be  entered,  oontinaing  the 
injunction  until  the  hearing  of  the  cause* 

Affirmed,  on  appeal,  at  general  term« 


C.  0.  ItBiofi  &  others  v.  J.  VmrrKUVicLt,  Mayor,  &c,  h  othen. 

Ko  eonrt  of  jostice  can  resintiii  oommisfioatin  of  eieiie  from  graating  lieemei 
in  the  6i«rci86  of  the  dieer«tSoii  given  io  them  by  the  itatnte^  iHien  no  ■«■■ 
of  Authority,  or  actual  eomptioB,  is  aTurred  in  the  ooanplaint 
(Spoeial  Torm»  May  SSi  186S.) 
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Monoir  for  an  injimctlon^  before  Mr.  Jtistice  Bobwobth.  All 
the  mAtoM  facfs  are  set  forth  in  his  opinion. 

Boswovm,  J.—Thi0  action  is  bronght  to  obtain  an  injunction, 
restraining  llie  defendants— being  a  board  of  excise  for  the 
ninth  ward---&om  in  any  way  or  manner  "  authorizing  any 
person  or  persons  whomsoever,  to  sell  strong  or  spiritnons 
liquors  to  be  drunk  on  their  premises^  or  to  retail  strong  and 
spirituous  liquors,  and  especially  restraining  and  enjoining 
them  fiom  granting  to  any  person  or  persons  whomsoever,  any 
license  to  keep  an  inn  or  tavern,  public  ordinary,  or  victual'- 
ling^house,  and  to  retail  therein  strong  or  spirituous  liquors^ 
until  the  fiirther  order  of  the  court" 

On  complaint,  duly  verified,  the  plaintifls  now  move  for  such 
an  injxmction. 

The  complaint  stateK^  that  the  plaintifiii  are  citizens  of  the 
state,  and  residents  and  taxpayers  in  the  ninth  ward  of  the  city, 
and  are  four  of  the  corporaton  of  the  dty.  That  they  own 
real  or  personal  estate,  or  both,  in  the  city,  liable  to  taxation, 
and  for  several  years  have  paid  taxes  thereoii.  It  states  the 
recent  heavy  increase  in  the  aggregate  annual  amount  of  the 
city  taxes ;  that  crime  and  pauperism  have  alarmingly  increased 
in  that  ward,  and  that,  as  they  believe,  these  evils  have  been 
caused,  to  a  great  extent,  by  the  licensing  of  the  sale  of  intoxi- 
cating liquors  in  that  ward. 

That  as  they  are  informed  and  believe,  the  defendants  have 
procured  printed  licenses,  which  they  are  about  to  grant  to 
sundry  persons  in  that  ward,  authorizing  them  to  keep  an  inn 
or  tavern,  public  ordinary,  or  victualling-house,  and  also  to 
retail  and  sell  spirituous  liquors  in  less  or  greater  quantities 
than  five  gallons ;  and  that  such  licenses  are  in  direct  violation 
of  law ;  that  they  are  about  to  grant  such  licenses  to  unfit  and 
improper  persons,  and  who  are  not  of  good  moral  character, 
and  who,  while  holding  such  licenses,  repeatedly  violated  their 
provisions  during  the  past  year. 

That  under  color  and  authority  of  the  licenses  heretofore 
granted,  the  sale  and  use  of  intoxicating  drinks  has  become  so 
excessive,  that,  as  an  immediate  consequence,  $1,000,000  has 
been  annuaUy  added  to  the  city  taxes  ;  twenty  thousand  men 
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and  women  have  been  aunnallj  aent  to  the  city  prisons ;  manr 
murders  and  homicides^  and  many  more  violent  deaths  have 
been  produced. 

That  the  granting  of  such  licensea  in  the  ninth  ward,  to  tibe 
said  unfit,  improper,  and  immoral  persons,  will  diminish  the 
aecurity  to  the  life  and  property  of  the  plaintiff  and  the  other 
inhabitants  of  said  ward  and  city,  and  will  increase  the  burden 
of  taxation  of  the  said  plaintiffi,  and  the  oliier  tax-payers  of 
said  ward  and  said  city. 

And  that  the  granting  of  any  license  to  any  person  to  sell 
strong  and  spirituous  liquors  within  that  ward  or  the  city,  wiU 
give  color  and  formality  of  law  to  a  nuisance,  and  an  evil  cor- 
rupting and  dangerous  to  individuals  and  to  society ;  diminish- 
ing  the  value  of  property  and  the  security  of  life,  and  directly 
producing  the  evils  against  which  the  said  acts  of  the  legisla^ 
ture  were  intended  to  guard* 

The  first  question  to  be  considered  is, — ^has  this  or  any  other 
court  the  power  to  grant  such  an  injunction  as  is  sought,  even 
if  the  facts  stated  in  the  complaint  are  true,  and  the  conse- 
quences apprehended  are  Ukely  to  result  firom  them!  K  the 
court  has  no  jurisdiction  to  restrain  the  defendants  trom. acting 
as  commissioners  of  excise,  and  granting  licenses,  the  motion 
must  necessarily  be  denied.  No  case  has  been  cited  which 
affirms  the  existence  of  such  a  jurisdiction. 

The  statute  gives  "  power  and  authority"  to  the  defendants 
to  grant  licenses,  to  such  persons  as  they  shall  deem  fit  and 
proper,  to  retail  strong  or  spirituous  liquors,  or  to  keep  an  inn 
or  tavern,  public  ordinary,  or  victualling-house,  within  the  said 
city."    (Laws  of  April  10, 1834,  ch^.  26,  §  1.) 

^^  No  such  license  shall  be  granted  to  any  person  who  is  not, 
in  the  opinion  of  the  said  commissioners,  of  good  moral 
character."  (§  8,  id.) 

The  statute  says,  the  defendants  may  grant  licenses  to  such 
persons  as  they  ^^deem  fit  and  proper,"  and  ^'of  good  moral 
character."  The  legislature  is  constitutionally  competent  to 
enact  such  a  law.  What  an  express  statute  expressly  permits 
designated  officers  to  do,  the  court  cannot  restrain  them,  by 
injunction,  from  doing. 

The  persons  to  be  licensed  are  to  be  determined  by  the  de- 
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t  fendftnts,  in  tihe  ezercige  of  their  disoretioD,  and  that  discretion 

I  cannot  be  made  subservient,  or  subordinate  to,  the  discretion 

of  the  courts.    The  court  cannot  restrain  them  from  granting 
I  any  licenses,  for  the  simple  reason  that  while  courts,  acting 

,  within  the  scope  of  these  powers,  enforce  the  law,  they  do  so 

I  by  acting  in  obedience  to  it,  and  not  by  assuming  an  authority 

^  paramount  to  it.    The  statute  declares,  that  they  may  grant 

J  licenses,  and  that  authority  the  courts  cannot  abrogate  or 

restrain. 

The  court  cannot  interfere  under  the  idea  that  the  license 
system  is  a  nuisance ;  whatever  is  permitted  by  a  statute  which 
the  legislature  is  constitutionally  competent  to  enact,  is  not,  in 
judgment  of  law,  a  nuisance. 

With  the  wisdom  or  expediency  of  a  law,  the  courts  have 
nothing  to  do.    They  are  bound  to  administer  the  laws  as  they 
'  find  them  ;  and  would  be  derelict  in  duty  if  they  failed  to  do 

so  in  any  case,  on  the  ground  that  they  deemed  them  unwise 
^  and  inexpedient ;  nor  are  they  at  liberty  to  arrest  the  action  of 

'  public  officers,  charged  by  statute  with  a  public  trust,  and 

authorized  to  act  according  to  their  judgment  and  discretion, 
because  the  courts  may  think  the  statute  conferring  the  author- 
ity pernicious  in  its  consequences,  and  one  that  ought  to  be 
modified  or  repealed. 

If  tlie  acts  under  which  licenses  are'^granted,  are  violated,  the 
offenders  subject  themselves  to  a  penalty,  also  to  fine  and  im- 
prisonment (§  2,  id.). 

The  injurious  consequences  alleged  to  result  from  the  system 
and  licenses  granted,  so  far  as  the  complaint  shows,  produce  no 
pecuniary  injury  to  the  plaintiffi,  differing  in  its  character  from 
that  inflicted  on  every  resident  and  tax-payer  of  the  ninth 
ward.  It  is,  of  itself^  a  reason  why  the  court  could  not  inter- 
fere at  the  suit  of  an  individual,  to  restrain  a  nuisance,  when 
there  is  no  ground  for  interfering,  except  that  which  is  common 
to  all  the  inhabitants  of  the  ward. 

While  the  statute  continues  in  force,  the  only  remedy  any 

citizen  has  is  to  prosecute,  when  such  cases  occur,  for  a  viola* 

tion  of  duty  in  granting  licenses,  or  for  violations  of  the  pro- 

visions  of  the  act,  by  those  to  whom  licenses  may  be  granted. 

I  consider  it  entirely  dear,  that  the  court  has  no  jurisdiction 
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in  the  matter.    The  moti<m  must  therefore  be  denied,  with  ten 
dollaiB  costs. 

Culver  df  FariiTj  &r  plamtiO. 

£. «/;  DiOan^  for  defendants. 

Approved,  on  oonsnltation. 


Bmhh  v.  RiQGi. 

TIm  q««ftlon  of  titi«  to  iMidi  i%  in  all  oaao^  »  quoelioii  of  ownonliipi 
Tho  qnettioa  does  not  ariio  in  an  aetion  to  roooTor  damngo*  for  tlio  braaoh  of  an 
agreement  to  oonrey  landi^  when  tlie  only  iasoe  made  by  the  pleadinga 
li^  whether  an  inohoata  ri§^t  of  dower  in  the  wife  of  tha  defendant  waa  a  nib- 
skting  enenmbranee. 
In  looh  an  aotion,  if  the  plalntiflP  reooTen  only  nominal  damagei^  the  defendant  ia 
entitled  to  full  eoatik 
(General  Tenn.    Before  Oa»kt,  Gh.  J.,  Ditkb,  CjJfnMUi^  and  Boawons,  J  J.) 
Hay,  185S. 

This  was  an  actt<Hi  to  recoyer  damages  for  the  breach  of 
a  covenanty  by  which  the  defendant  bound  himself  to  convey 
to  the  plaintiff,  on  or  before  a  certain  day,  a  house  and  lot  in 
the  city  of  New  York,  ^^  by  a  good  and  sufficient  deed,  free 
from  encumbranoes."  The  cause  was  tried  before  Mr.  Justioe 
I>uxaK,  at  special  term,  by  the  consent  of  the  parties,  without  a 

It  waa  proved  that  the  defendant  had  tendered  to  the  plain- 
tiff, on  the  day  mentioned  in  the  agreement,  a  conyeyance  in 
fee  of  the  house  and  lot  in  question,  and  that  the  plaintiff  had 
refused  to  accept  the  deed,  on  the  ground,  that  it  was  not 
signed  and  aoknowledged  by  the  defendant's  wife,  so  as  to  bar 
her  dower.  The  court  held,  that  he  was  justified  in  this  refusal, 
and  that  the  defendant,  by  not  having  procured  and  tendered 
a  releaae  of  dower,  had  broken  his  covenant ;  but  as  it  appeared 
that  the  sum*  vbicb  the  plaintiff  bad  agreed  to  pay  for  the 
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hoTuie  and  lot  ezcoeded  its  nuurket  valae,  a  judgoiait  was  ren- 
dered in  his  favor  for  onlj  six  cents  damages.  The  propriety 
of  the  decision  was  not  disputed,  but  the  question  which  arose 
upon  this  appeal,  was  to  which  ci  the  parties  costs  should  be 
allowed.  The  judge,  at  special  term,  had  affirmed  the  decision 
of  the  clerk,  allowing  ftdl  costs  to  the  defendants,  and  the 
plaintiff  appealed  from  the  order. 

ff.  Ola/the^  for  the  plaintiff,  insisted  on  the  following  points, 

L  The  complaint  alleges,  that  defendant  was  seized  of  the 
house  and  lot ;  that  he  contracted  to  sell  to  the  plaintiff,  and  to 
give  him  a  title  free  of  encumbrance ;  and  that  the  title  offered 
was  not  a  good  and  valid  title,  free  of  encumbrance,  but  on  the 
contrary  was  defective.  These  positions  were  controverted  by 
the  defendant,  and  thus  an  issue  was  raised  involving  a  question 
of  title,  and  one  which  a  justice  of  the  peace  co^d  not  try. 
Therefore,  under  section  804  of  the  Code,  the  plaintiff  is  entitled 
to  costs. 

n.  K  the  plaintiff  is  not  absolutely  entitled  to  costs  as  of 
course  under  section  804,  then  it  is  a  case  coming  within  section 
806,  where  the  giving  of  costs  is  discretionary  with  the  court 
1.  It  was  an  equity  cause  of  action,  and  the  plaintiff  could  have 
proceeded  in  equity  to  enforce  performance  of  the  contract  (see 
note  to  section  306  of  the  Oode) ;  and  had  he  done  so,  he  would 
of  course  have  been  entitled  to  costs,  as  the  court  has  decided 
the  question  of  law  in  his  &vor.  2.  If  then  he  would  have 
been  absolutely  entitled  to  costs  if  he  had  pursued  that  course, 
will  not  the  court  in  the  exercise  of  its  discretion  give  the  plain* 
tiff  costs  when  he  has  pursued  the  other  course  allowed  by  the 
law,  on  the  same  state  of  &cts  that  would  have  given  him  costs 
in  an  equity  suit  ?  I  cannot  see  why  a  court  of  law  should  de* 
prive  the  plaintiff  of  costs,  when,  if  he  had  proceeded  before 
the  same  court  in  equity,  on  the  same  state  of  fiicts,  he  would 
have  recovered  costs,  as  of  course.  8.  The  defendant  was  the 
party  in  &ult ;  he  broke  his  contract ;  the  court  has  so  decided, 
and  nothing  prevented  the  court  from  giving  the  damages 
claimed  but  the  peouUar  agreement  made  by  the  plaintiff  with 
a  third  party.    This  ought  not  to  avail  the  defendant,  to  sereen 
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him  from  costs.  That  oirenmstance  did  not  render  hk  conduct 
less  objectionable.  He  and  his  wife  evidently  acted  in  bad 
fiuth ;  and  they  made  use  of  a  mere  contrivance  to  avoid  the 
ftiliilment  of  the  agreement  The  plaintiff  therefore,  on  everj 
consideration,  is  entitled  to  the  exercise  of  the  discretion  of  ths 
court  in  his  fovor,  as  to  the  costs. 

T.  B.  Scales f  for  the  defendant 

I.  The  defendant  is  entitled  to  costs,  as  a  matter  of  oonne, 
by  sections  804  and  805  of  the  Oode  of  Frocednre.  This  was  an 
action  for  the  recovery  of  money,  where  the  plaintiff  did 
not*reoover  fifty  dollars.  It  was  a  common  law  action  for  dam. 
ages,  not  ^^  equity  suit  for  a  specific  performance.  There  was 
no  prayer  for  alternate  relie£  The  plaintiff  did  not  even 
demand  judgment  for  damages  generally,  but  for  a  special  and 
specific  injury  only,  of  whidi  he  gave  no  proofl  In  a  common 
law  action  for  damages,  there  is  no  judicial  discretion  as  to 
costs.    The  matter  is  fixed  by  statute. 

n.  No  question  of  title  to  land  is  presented  by  the  pleadings, 
or  came  up  on  the  trial.  It  was  admitted  by  the  pleadings  that 
the  defencUmt  had  title  to  the  land ;  that  his  wife  was  dowe^ 
able;  and  that  no  release  of  dower  was  tendered  to  the  plain- 
tiff. The  only  questions  raised,  were,  whether  the  plaintiff  had 
performed  the  contract  of  sale  on  his  part ;  if  so,  whether  the 
defendant  had  performed  it  on  his,  and  if  he  had  not,  what 
damage  had  the  plaintiff  proved.  The  defendant's  title  to  the 
land  was  not  at  all  in  dispute ;  neither  directly  nor  collaterally. 

m.  A  justice  of  the  peace  could  have  tried  this  action  just 
as  he  could  any  other  action  for  an  alleged  breach  of  contract, 
for  the  simple  reason,  that  no  title  to  land  came  in  qnestion. 
He  could  construe  the  agreement,  and  assess  the  damages. 
There  was  nothing  to  oust  him  of  jurisdiction*  Had  the  plain- 
tiff been  willing  to  take  his  chance  of  recovering  one  hundred 
dollars  or  leas,  he  might  have  tried  this  case  in  a  justice's  court 
as  wqU  as  in  any  higher  court.  He  claimed  heavier  damages, 
and  went  into  a  higher  court :  therefore  he  assumed  the  risk 
of  costs,  if  he  fiadled  to  recover  an  amount  sufficient  to  earrv 
eeati  in  that  court 
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IV.  Actions  of  this  kind  have  frequently  been  brought,  and 
nominal  damages  given;  and  it  never  was  pretended  be- 
fore that  the  plaintiff  was  entitled  to  costs  on  the  gromid  that 
the  title  to  land  came  in  question.  In  examining  the  various 
decisions  upon  the  point,  what  constitutes  a  claim  of  title,  not  a 
single  case  will  be  found,  in  which  it  was  contended,  tiiat  in  an 
action  like  this  for  a  breach  of  contract  of  sale  of  land,  title 
came  in  question.  The  absence  of  any  such  precedent,  is  all 
but  conclusive  against  the  plaintiff.  In  many  cases  where  the 
title  much  more  nearly  came  in  question  than  in  a  case  like  the 
present,  it  has  been  decided,  that  title  did  not  come  in  question. 
"We  refer  to  a  few  of  them  in  illustration  of  the  principle.  "An 
answer  setting  up  an  entry  and  claim  to  land  under  a  contract 
for  sale,  does  not  constitute  a  claim  of  title."  {DoolitUe  v.  Eddy^ 
7  Barb.  S.  0.  K.  76.)  "  Title  does  not  come  in  question  where 
the  defendant  admits  title,  and  claims  under  a  contract." 
{O'BeiUy  v.  Domes,  4  Sandf.  S.  C.  E.  722.)  « "Where  the 
plaintiff  offered  to  show  title,  which  was  not  done  because  ad- 
mitted by  the  defendant,  title  did  not  come  in  question." 
{Brown  v.  Myora  et  cH.^  7  Wend.  495.)  "  Where  a  plea  of 
liberum  teneinenttmb  had  been  put  in,  yet  where  the  title  was 
admitted  so  that  an  inquiry  into  the  title  was  unnecessary,  title 
did  not  come  in  question."  {LaFa/rge  v.  Eames,  1  Wend.  100.) 
"  Even  in  trespass  gua/re  clcmsum  fregit^  where  a  license  to 
cross  the  plaintiff's  land  was  the  subject  of  controversy  at  the 
trial,  upon  which  there  was  conflicting  evidence,  it  was  decided 
that  title  did  not  come  in  question."  {Ex  parte  Gobwm^  1  Cow. 
678  ;  3  Johns.  A.  460.)  "An  issue  on  a  license  to  do  or  act  on 
real  estate,  which  would  otherwise  be  a  trespass,  is  not  a  claim 
of  title."  {Lanmitz  v.  Ba/mvm,  4  Sand.  S.  C.  E.  637 ;  18 
Wend.  579.) 

By  the  Coubt. — This  is  plainly  an  action  at  common  law,  in 
which  the  allowance  of  costs  does  not  rest  at  all  in  the  discretion 
of  the  court.  Under  sections  804  and  306  of  the  Code,  either 
the  plaintiff,  or  the  defendant,  must  be  entitled  to  full  costs,  and, 
unless  the  question  of  title  was  involved,  they  must  be  given  to 
the  defendant. 

It  is  not  necessary  to  afSrm,  that  in  an  action  like  the  present, 

D.— n.  40 
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the  question  of  title,  in  the  proper  sense  of  the  term,  may  not 
arise,  so  as  to  entitle  the  plaintiff  to  fall  costs,  even  where  he 
recovers  only  nominal  damages.  It  is  sufficient  to  say,  that  we 
are  satisfied  that  the  question  did  not  arise,  in  this  case,  upon 
the  pleadings,  or  npon  the  evidence.  The  controversy  tamed 
wholly  npon  the  question,  whether  an  inchoate  right  of  dow^ 
in  the  defendant's  wife  was  a  subsisting  encumbrance,  which 
was  necessary  to  be  removed  by  a  release  to  enable  the  defeo- 
dant  to  perform  his  covenant ;  and  this  was  not  a  question  of 
title,  but  of  the  legal  construction  of  the  agreement  It  is  ad- 
mitted by  the  pleadings,  that  the  defendant  was  the  owner  in 
fee  of  the  house  and  lot,  which  he  agreed  to  convey.  The  tide 
of  an  owner  is  certainly  not  divested  by  an  outstanding 
encumbrance,  and,  according  to  the  decisions,  the  question  of 
titie  is,  in  all  cases,  a  question  of  ownership. 

We  entirely  agree  with  the  counsel  for  the  plaintilff  that  an 
action  like  the  present  is  no  more  fit  to  be  tried  by  a  justice  of 
the  peace  than  a  suit  in  equity  to  enforce  the  specific  performance 
of  a  contract ;  but  looking  at  the  issues  made  by  the  pleadings, 
we  cannot  say,  that  under  the  terms  of  the  Code,  as  formerly 
under  those  of  the  B.  S.,  this  action  might  not  have  been  tried 
by  a  justice,  had  the  damages  claimed  not  exceeded  the  limits 
of  his  jurisdiction. 

The  order  appealed  fix)m  is  affirmed,  but  without  costs. 


Lb  Bot  and  another  v.  Sha.w,  impleaded  with  PATERSuir. 


Hie  rale,  ihat  penons  only  MTenlly  liable  cannot  be  ineladed  in  the  same  t 
aa  partiee  defendanti^  has  not^  aa  a  general  rule,  been  altered  by  the  Code. 

The  only  exceptions  are  those  created  by  §  120  of  the  Code. 

No  exception  is  created  by  §  16*7  of  the  Code,  since  the  causes  of  aetioo^  which 
may  be  united  under  that  section,  most  "  aifect  all  the  partiee  to  the  action.** 

BmtbU,  that  when  the  action  is  brought  npon  a  collateral  undertaking  tor  die 
debt  of  another,  the  complaint  must  arer  that  the  promise  was  in  writing.* 
(Special  Term,  May,  1868.) 

*  Vidt  Thunnan  v.  Steyens^  ante,  p.  609. 
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Thb  action  was  brought,  as  against  Faterson,  for  goods  sold 
and  delivered  to  him,  and,  as  against  Shaw,  on  his  guarantee 
of  payment  for  goods  so  sold,  dnring  one  year,  from  Jnne  11, 

1852,  to  an  amonnt  not  exceeding  $400.  A  balance  of  $407.98 
was  alleged  to  be  due,  for  which,  with  interest  from  January  6, 

1853,  judgment  was  prayed  against  both  defendants.  The  de- 
fendant, Shaw,  demurred  to  the  complaint,  and  (among  other 
causes)  assigned  the  following. 

L  That  seyeral  causes  of  action  have  been  improperly  united 
in  this,  to  wit: — 1.  That  the  action  is  against  two  persons, 
who,  as  appears  by  the  said  complaint,  are  not  jointiy  liable  on 
the  same  contract,  and  to  the  same  extent  2.  That  an  action 
for  goods  sold  and  delivered  to  one  defendant,  is  improperly 
united  with  an  action  upon  a  guarantee,  or  collateral  undertak- 
ing, alleged  to  have  been  made  by  another  defendant. 

n.  The  guarantee  being  a  coUateral  undertaking,  and  not 
being  alleged  to  be  in  writing,  facts  enough  are  not  stated  to 
constitute  a  cause  of  action. 

James  8.  Ca/rpemter  for  the  defendant,  Shaw. 

Homley  <b  Glover j  for  plaintifb. 

BoswoHTH,  J. — ^Prior  to  the  Code,  persons  only  severally 
liable,  could  not  be  included  in  the  same  action  as  parties  de- 
fendants. The  only  exception  was  that  made  by  the  statute 
relating  to  suits  against  the  parties  to  bills  of  exchange  and 
promissory  notes.  That  the  Oode  intended  to  continue  the 
same  rule  is  obvious, — ^first,  from  §  120,  which  provides,  that 
^^  persons  severally  liable  upon  the  same  obligation  or  instru- 
ment, including  the  parties  to  bills  of  exchange  and  promissory 
notes,  may  all,  or  any  of  them,  be  included  in  the  same  action, 
at  the  option  of  the  plaintiff." 

If  other  sections  of  the  Code,  fairly  construed,  authorize  the 
same  proceeding,  this  section  is  idle. 

The  plaintiff  contends  that  the  causes  of  action,  though 
several,  arise  out  of  tiie  same  transaction,  or  transactions  con- 
nected with  the  same  subject  of  action,  and  may,  therefore,  be 
united  (§  167). 
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The  answer  to  this  is,  that  neither  canse  of  action  '*  affeds 
all  the  parties  to  the  action." 

The  canse  of  action  arising  on  the  guarantee  does  not  affect 
Paterson ;  he  cannot  be  charged  b  j  reason  of  it,  and  it  imposes 
no  liability  on  him.  The  cause  of  action  for  goods  sold  and 
delivered  to  Paterson,  does  not  affect  Shaw ;  he  is  liable  only 
upon  and  by  reason  of  his  guarantee,  and  for  the  sum 
guaranteed. 

By  allowing  seyeral  causes  of  action,  arising  out  of  the  same 
transaction,  to  be  united,  it  was  only  intended  to  allow  such 
causes  of  action  to  be  united  as  might  arise  against  a  sole 
defendant,  or  against  several  jointly. 

To  justify  the  presumption,  that  the  plaintiff  has  a  cause  of 
action  against  Shaw,  it  must  be  assumed,  that  the  guarantee  is 
in  writing.  If  the  two  actions  can  be  united,  then  a  purchaser 
of  goods  on  credit,  in  open  account,  and  one  who  has  gua- 
ranteed his  purchases  to  part  of  their  amount,  by  a  contract 
in  writing,  may  be  sued  together ;  although  the  credit  to  the 
purchaser  may  be  double  the  amount  guaranteed,  and  the 
excess  of  credit  has  no  connexion  with  the  guarantee,  and  was 
not  induced  by  it.  I  think  persons  severally  liable,  cannot  be 
prosecuted  together,  unless  they  are  severally  liable,  as  parties, 
to  a  written  contract  or  obligation,  on  which  the  names  of  both 
appear,  as  contracting  parties. 

Whether  it  is  now  necessary  to  aver,  in  an  action  against  a 
third  person,  on  a  collateral  promise,  that  his  agreement  was 
in  writing,  is  not  clear.  That  fact  is  indispensable  to  the  exist- 
ence of  a  cause  of  action  against  him.  Ko  such  fact  is  averred. 
Ib  it  to  be  presumed,  that  it  was  in  writing  ? 

In  EUing  v.  Vamderlyn  (4  J.  R.  237),  on  a  motion  in  arrest 
of  judgnaent,  the  court  ruled,  that,  whether  the  promise  was  m 
writing  or  not  need  not  appear  in  the  declaration,  that  it  is 
matter  of  evidence  only,  and,  after  verdict,  would  be  presumed 
to  be  in  writing. 

The  reason  of  this  rule  is  said  to  be,  that  the  contract  was 
valid  at  common  law,  though  not  in  writing,  and  that  when  a 
statute  intervenes,  and  makes  a  writing  necessary  in  respect  to 
such  a  contract,  it  is  not  necessary  in  counting  on  the  contract, 
to  allege  it  to  be  in  writing,  but  proof  of  the  writing  may  be 
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made  on  ihe  trial ;  but  where  a  matter  is  created  by  statute, 
aud  required  to  be  evidenced  by  writing,  the  writing  must  be 
pleaded,  with  all  attendant  circumstances. 

But  the  Code,  as  it  now  stands,  has  not  only  abolished  all 
the  forms  of  pleadings  heretofore  existing,  but  declares  that 
"  the  rules,  by  which  the  suflSciency  of  the  pleadings  are  to  be 
determined,  are  those  prescribed  by  this  Act"  (§  140). 

The  fundamental  rule  as  to  a  complaint  is,  that  it  shall  con- 
tain ^'  a  plain  and  concise  statement  of  the  &ct8  constituting  a 
cause  of  action."  The  obvious  design  was,  that  the  actual  facts 
should  be  stated,  and  all  that  are  indispensable  to  a  cause  of 
action.  By  the  existing  law,  it  is  not  enough  to  subject  a  person 
to  liability  for  the  debt  of  another,  that  he  has,  upon  considera- 
tion, promised  to  pay  it.  He  must  have  entered  into  a  written 
agreement  to  pay  it  It  is  not  averred  that  any  such  agree- 
ment has  been  subscribed  by  Shaw.  Whether  Ihe  agreement 
is  in  writing  or  not,  is  more  than  a  mere  matter  of  evidence. 
The  jxxaking  of  tbe  agreement  may  be  established,  without  such 
evidence,  beyond  doubt  or  cavil ;  and  yet,  the  party  making  it 
may  not  be  Uable.  The  making  of  a  written  agreement  is  an 
act  or  fact,  essential  to  the  creation  of  liability,  and  no  such 
act  or  fact  is  averred. 

But  whether  such  an  averment  be  now  necessary  or  not,  the 
ground  of  demurrer  first  aasigned  is  well  taken,  and  judgment 
must  be  entered  thereon  in  favor  of  the  defendant  Shaw. 

Approved^  pn  consultation. 


Andbews  v.  Thb  Astob  Ba^x 

In  an  action  against  the  defendant  as  aooeptor  of  a  bDI  of  exohange^  whieh  waa 
addrewed  to  J.  L.,  Pteeident  of  the  Astor  Banlc;  and  aooepted  by  him,  aa 
president^  the  eomplaiat  did  not  arer  that  the  bank  aooepted  the  biU,  or  that  J, 
I*  waa  preaiSonti  qp^  ^  pveaidenli  had  any  authorify  to  aeoapi 
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£Md,  that  it  sufficiently  appeared  upon  the  &ee  of  the  bill,  that  it  wm  dzawa 

upon,  and  duly  accepted  by  the  bank 
Denrarrer  to  complaint  oyemiled,  nith  ooati. 
(Special  Tenn.    May,  1868.) 

BoBWOBTH,  J. — The  plaintiff  seeks  to  charge  the  defendant,  as 
acceptor  of  a  bill  of  exchange,  a  copy  of  which  and  of  the  ac- 
ceptance thereof^  is  set  out  in  the  complaint  The  complaint 
alleges,  that  the  plaintiff,  who  is  the  payee  of  the  biU,  is  the 
holder  and  owner  of  it ;  that  no  part  of  it  has  been  paid,  bnt 
that  the  whole  amount  of  it  is  justly  dne  to  the  plaintiff  from 
the  defendant ;  and  prays  judgment  against  the  defendant  for 
the  amount  of  it,  witii  interest  from  its  maturity,  besides  costs. 

The  Code  provides,  that  in  an  action  upon  an  instniment  for 
the  payment  of  money  only,  it  shall  be  sufficient  for  the  party 
to  give  a  copy  of  the  instrument,  and  to  state  that  there  ia  due 
to  him  thereon  from  the  adverse  party  a  specific*sum  which  he 
claims.    (§  162.) 

All  that  has  been  done  in  this  case,  and  the  instrument  is 
unquestionably  one  for  the  payment  of  money,  and  for  the  pay- 
ment of  money  only.  The  acceptor  is  the  party  primarily  lia- 
ble, and  his  contract  is  absolute  and  unconditionaL 

in  support  of  the  demurrer,  it  is  contended,  that  as  it  is  not 
averred  that  the  bank  accepted,  nor  that  Lloyd  was  its  presi- 
dent and  authorized  to  accept,  and  did  accept  as  such  president, 
there  is  no  connexion  between  the  bank  and  the  bill  apparent 
on  the  jhce  of  the  bill ;  that  none  is  averred  by  the  complaint, 
and,  therefore,  it  does  not  state  fistcts  sufficient  to  constitute  a 
cause  of  action. 

The  bill  is  addressed, 

«To  John  Doyd,Esq., 

^^  President  of  tiie  Afrtor  Banl^ 
"New  York." 


And  is  accepted  thus. 


"  Accepted, 

'John  Doyd, 

"President* 
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^  I  apprehend,  that  any  ordinary  man  of  common  nnderstand- 

ing,  holding,  or  being  offered  such  a  bill,  would  read  it  as  being 

a  bill  drawn  on  the  Astor  Bank,  and  accepted  by  the  bank,  by 

its  president. 

i  The  complaint  states  everything  relating  to  it,  which  the 

i  Code  requires,  §  162.    The  Code  having  enacted  such  a  form  of 

i  complaint  to  be  good,  I  have  neither  the  power  nor  the  inclinar 

I.  tion  to  adjudge  it  to  be  bad. 

I  The  system  of  pleadings  and  practice  superseded  by  the  Code,  * 

I  did  not  require  any  more  to  be  stated  than  this  complaint 

.  contains. 

g  It  was  enough  to  declare  on  the  common  counts,  annex 

^  a  copy  of  the  bill,  and  a  notice  that  the  bill  and  acceptance 

thereof  was  the  plaintiff's  only  cause  of  action. 

The  defendant  was  not  at  liberty  to  interpose  a  plea,  unless 

I  he  served  with  it  an  affidavit,  that  he  had  a  good  defence  on  the 

merits,  to  the  bill  or  some  part  thereof.  ^ 

The  defendant  is  subjected  to  no  inconvenience.     If  there  is 

any  defence,  it  is  to  be  set  ap  by  answer.    There  can  be  no 

I  doubt  for  what  the  action  is  brought,  nor  what  proof  is  required 

to  sustain  it,  if  the  acceptance  of  the  bill  by  the  defenduit  be 

denied. 

The  Code  havilig  provided  this  form  of  complaint,  the  plain- 
tiff must  have  jud^ent  on  the  demurrer. 

It  must  not  be  supposed  that  this  decision  is  at  all  at  variance 
with  the  prior  decisions  of  this  court  in  Zord  v.  Cheesebraughy 
4  Sand.  696,  and  Adler  v.  Bloommgdale^  1  Duer,  601.  In  each 
of  those  cases,  it  did  not  appear,  on  the  face  of  the  complaint, 
that  the  defendant  was  certainly  liable,  but  to  show  his  liabili- 
ty, extrinsic  facts  were  necessary  to  be  averred.  In  each  case, 
the  note  declared  on  was  not  an  instrument  for  the  payment  of 
money  only,  within  the  meaning  of  the  Code ;  but  that  a  bill  of 
exchange,  when  the  action  is  against  the  acceptor,  is  such  an 
instrument,  cannot  be  denied 

The  defendant,  on  filing  an  affidavit  of  merits,  may  withdraw 
the  demurrer  and  put  in  an  answer  in  ten  days,  on  payment  of 
the  costs  of  the  demurrer,  and  stipulating  to  take  notice  of  trial 
for  the  June  term. 
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Eattekstboth  v.  The  Astob  Bajsol 

A  motioii  for  the  appointment  of  a  reeei?er,  when  the  order  to  Aow  eanae 
againet  the  appointment  is  eerred  before  the  oommeneement  of  tha  niit^  will 
be  denied  as  irregular. 
It  is  very  doubtful  whether  the  Superior  Court  has  jurisdiction  of  a  prooe«diig 

under  the  R.  S.  for  the  dissolution  of  a  moneyed  corporation. 
It  is  clear  that  the  court  has  no  authority  to  exercise  the  risitorial  powvrs  tiiai 
were  fonneriy  Tested  in  the  Court  of  CSianeery. 
(Special  Term.    Boewoai^  J.) 
May,  1868. 

BoswoBTH,  J. — ^Tbis  action  is  bronght  to  obtain  a  decree 
dissolving  the  corporation.  A  receiver  is  prayed  for  to  wind 
np  the  affairs,  and  take  the  control  of  its  assets ;  and  also  an 
injunction  to  restrain  the  defendant,  and  its  officers,  from  inter- 
fering with  the  properly.  A  motion  is  now  made  for  the 
appointment  of  a  receiver. 

The  motion  is  irregular.  When  the  order  to  show  canse  was 
served,  no  action  had  been  commenced.  The  summons  was  not 
served  until  the  return  day  of  the  order.  This  is  clearly  irregu- 
lar, and  the  objection  having  been  taken  preliminarily,  it  is  an 
answer  to  this  motion. 

Whether  this  court  has  jurisdiction  of  such  an  action,  it  is 
unnecessary  to  decide  on  this  motion. 

Prior  to  the  new  constitution,  the  jurisdiction  was  vested  in 
the  Court  of  Chancery.    (2  E.  S.  462.) 

The  act  of  1847  (Vol.  i.,  p.  323,  Laws  of  1847)  §  16,  devolved 
it  upon  the  Supreme  Court. 

If  this  court  has  jurisdiction,  it  acquires  it  under  §  33  of  the 
Code,  sub  3. 

The  corporation  is  created  under  the  laws  of  this  state ;  is 
located,  and  transacts  its  business,  in  the  city  of  New  York. 

The  proceeding  is,  perhaps,  one  coming  within  the  definition 
of  an  action.     (Code,  §  2.) 

Whether  §  471  has  the  effect  to  continue  the  jurisdiction  ex- 
clusively in  the  Supreme  Court,  and  only  conforms  the  proceed- 
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iDgs  to  be  had  there  to  those  prescribed  by  the  Oode,  it  is 
unnecessary  to  determine  on  this  motion. 

If  this  court  has  jurisdiction,  then  the  mayor's  courts  of  cities, 
and  the  recorder's  pourts  of  cities,  also  have  it  with  respect  to 
moneyed  corporations,  created  under  the  laws  of  this  state^  and 
transacting  their  business  in  the  cities  where  such  courts  are 
organized. 

I  think  it  clear  that  the  Code  has  not  given  this  court 
authority  to  exercise  any  of  the  visitatorial  powers  over 
moneyed  corporations,  which  were  vested  in  the  Court  of 
Chancery  by  art.  2,  of  title  4,  of  chap.  8  of  2  R.  S.,  p.  462. 

If  it  has  not,  the  doubt  is  not  weakened,  whether  it  has  givcm 
to  this  court  jurisdiction  of  any  of  the  proceedings  regulated  by 
that  article. 

Perhaps  sub.  3  of  §  83  of  the  Code  only  relates  to  actions  to 
recover  a  debt  or  damages,  or  such  equitable  relief  as  one 
natural  person  may  claim  of  another. 

No  case  is  made  authorizing  any  court  to  proceed  under  §  38 
of  2  B.  S.  463.  Whether  a  case  is  made  under  §  39,  will  be 
one  of  the  questions  to  be  determined,  if  the  motion  is  renewed. 

The  motion  is  denied,  with  $10  costs,  but  without  prejudice 
to  plaintiff's  right  to  renew  it,  if  so  advised. 

K  Somdfordy  for  plaintiff. 

H.  E.  Mather^  for  defendants. 

Approved  on  consultation. 


Maboabbt  Elein,  by  her  next  friend,  John  P.  Treahman,  t^. 
Jaoobukd  Hsiirrz  and  Mtofakt.  Hkntz. 

In  an  action  to  recoyer  damages  for  slanderona  words  spoken  of  a  married 
woman,  if  the  words  are  actionable  ptr  t^  the  hnsband  is  a  neeeosaiy  party  at 
plaintift 

Where  the  words  are  actionable  only  by  reason  of  speoial  damage^  the  hnabA&d 
mnst  sue  alone. 

0Cay8peauaT«nn,18M 
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B08WOBTH,  J. — ^This  case  comes  before  the  court  on  a  demur- 
rer to  the  complamt  The  plaintiff  is  a  married  woman,  and 
brings  the  action  to  recover  damages  for  slanderous  words 
spoken  of  her  by  the  defendants,  whereby,  as  it  is  alleged, 
special  damage  has  resulted;  such  as  that  her  husband  has 
been  alienated  from  her,  the  support  theretofore  given  h^r  by 
her  said  husband  has  been  withdrawn,  and  whereby  she  has 
been  often  deprived  of  food,  raiment,  and  the  necessaries  of 
life ;  and  that  parties  have  refused  to  employ  her,  and  pay  h^ 
for  her  services,  which  they  otherwise  would  have  done. 

The  demurrer  assigns  for  cause,  that  the  husband  is  not 
a  party,  and  is  a  necessary  party  plaintiff. 

Beach  V.  Barmey^  2  Hill,  809,  expressly  decides  two  points. 

First,  That  when  the  words  are  actionable  j>^  ««,  the  husband 
must  be  joined  with  the  wife  as  a  party  plaintiff. 

Second,  That  where  the  words  are  not  actionable  per  m,  the 
husband  must  sue  alone. 

The  husband  is  bound  by  law  to  provide  support  and  main- 
tenance for  the  wife.  If  she  is  deprived  of  tiie  gratuitous  aid 
of  Mends  in  consequence  of  the  slander,  the  damage,  in  a  legal 
point  of  view,  results  to  the  husband.  In  judgment  of  law,  no 
damage  results  to  her,  unless  she  has  been  injured  in  her  pro- 
perty or  person.  If  the  words  are  actionable  per  se^  daniage 
may  result  to  her,  but  the  action  must  be  in  the  name  of 
herself  and  husband.  If  actionable  only  by  reason  of  special 
damage,  the  damage  results  to  the  husband  and  not  to  the  wife. 

The  Code  has  not  changed  the  rule  in  relation  to  parties,  or 
the  law  arising  on  such  a  state  of  facts,  as  formed  the  grounds 
of  adjudication  in  Beach  v.  Ban/nej/j  Code,  114. 

The  defendant  is  entitled  to  judgment  The  plaintiff  may 
amend  the  complaint  within  twenty  days,  both  as  to  parties, 
and  as  to  allegations  of  &oxbj  on  payment  of  the  costs  of  the 
demurrer. 

Approved  on  consultation. 
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IsAAO  S.  Yabun  &  others  v.  Thokas  G.  Stevsnb  &  otheiB. 

The  superior  oourt  has  jurisdiction  of  an  action  for  the  partition  of  real  estate^ 
sitoate  within  the  city  and  county  of  New  York,  irrespective  of  the  residence 
of  the  parties  (Code,  g  123,  sub.  2,  and  g  88,  sab.  1> 

Jurisdiction  over  the  person  is  as  fiilly  acquired  by  the  yoluntary  appearance 
of  tiie  defendant^  as  by  service  of  a  summons  (Ck>de,  g  189). 

When,  upon  the  petition  of  infants  over  the  age  of  14^  a  guardian  ad  litem  haa 
been  appointed  in  a  partition  suit^  the  order  is  yalid,  although  no  summons  had 
been  previously  served  upon  the  infants. 

The  jurisdiction  of  the  court  is^  therefore,  complete^  when  an  answer  on  behalf  of 
the  infants  has  been  put  in  by  the  guardian  so  appointed. 

The  appointment  of  a  guardian^  ad  litem,  in  a  partition  suit^  is  regulated  by  the 
R.  a,  and  is  made  by  the  court  (2  K  a,  g  2,  p.  817)1 

To  such  an  appointment^  the  cases  of  The  People  v.  Bojftnam  (1  Wend.  487)  and 
Orant  v.  Van  Sehoonkooen  (9  Paige^  285)  have  no  application. 

The  personal  service  of  a  sunmions  upon  an  infant  of  the  age  of  14^  under  g  184* 
sub.  4  of  the  Code,  has  no  other  use  than  to  hasten  the  period,  within  which  the 
plaintiff  may  apply  for  the  appointment  of  a  guardian,  when  the  infant  him- 
self neglects  to  apply,  since^  until  this  appointment  is  made^  there  can  be  no 
further  proceeding  against  the  infant. 

When  it  is  not  denied  that  the  signatures  of  inflsnts  to  their  petitions  for  the 
appointment  of  a  guardian  ad  litem  are  genuine,  it  is  no  objection  to  the  validity 
of  the  judgment  in  the  action  in  which  they  were  defendants,  that  it  doea 
not  appear  upon  the  record,  that  proof  was  furnished  to  the  court  that  the 
signatures  were  genuine.    It  will  be  presumed  that  proof  was  given. 

A  variance  in  the  name  of  an  infant  as  stated  in  the  complaint^  and  in  the  petition 
for  the  appointment  of  a  guardian,  may  be  disregarded  as  immateria],  both 
under  the  Code  and  under  the  R.  Statute  of  Amendments  (Code^  §  176 ;  B.  S., 
g  7,  sub.  10,  p.  425). 

Order,  compelling  a  purchaser  to  tahe  a  title,  to  which  the  only  otjections  were 
those  above  stated  and  overruled,  affirmed,  with  costs. 
(Before  Oaklet,  Ch.  J.,  Boswobth  and  Emcsr,  J.J.) 
General  Term,  June,  1858. 

Tms  was  an  appeal  by  W.  H.  Faine,  from  an  order  made  at 
special  term,  directing  him  to  complete  a  purchase  made  bj 
him,  of  certain  lots,  sold  imder  the  judgment  in  this  action, 
which  was  an  action  for  the  partition  and  sale  of  real  estate, 
situate  in  the  city  of  New  York.  The  facts  sufficiently  appear 
in  the  opinion  of  the  court. 
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A.  W.  CUuony  Jim.y  for  appellant 
Jamee  JUT.  PlaU^  for  respondents. 

Bt  the  Coubt.  BoswoBTHy  J. — This  was  an  action  for  tte 
partition  of  real  estate,  situate  in  the  city  of  New  York. 

The  real  estate  was  sold  in  parcels,  pnrsnant  to  a  jndgmeat 
in  the  action.  W.  H.  Paine  bought  certain  lots  at  the  sale, 
and  now  appeals  from  an  order  made  at  special  tenn,  directmg 
him  to  complete  his  purchase. 

The  pnrdiaser  objects,  that  the  proceedings  and  sale  aie 
ineffectual  to  vest  in  him  the  title  to  the  lots  purchased,  on  the 
grounds: — 

1.  That  the  summons  was  not  served  on  the  minors,  George 
W.  Yarian  and  Letitia  Yarian,  personallj,  and  that,  tiierefore, 
the  appointment  of  a  guardian  ad  Utem^  for  them,  was  eoram 
nan  JucUee,  and  Toid. 

2.  That  while  the  summons  and  complaint  described  one  of 
the  defendants  as  ^^  Letitia  Yarian,"  the  petition  for  the  appoint- 
ment of  guardian  was  signed  ^'  T.  Letitia  Yarian." 

The  action  being  for  the  partition  of  real  estate,  aitnate  in 
the  city  and  county  of  New  York,  this  court  has  jurisdiction 
(^  it,  irrespective  of  the  residence  of  the  parties  interested 
(Code,  §  123,  sub.  2,  and  §  33,  sub.  1). 

Jurisdiction  over  the  person  may  be  acquired  in  two  modes : 
First,  by  the  service  of  a  summons  on  the  defendant,  whether 
an  adult  or  a  minor,  if  over  fourteen  years  of  age  (Code,  §  134^ 
sub.  4).  Second,  by  the  voluntary  appearance  of  the  defendant, 
which  is  declared  by  the  Code  to  be  "  equivalent  to  peiBOual 
service  of  the  summons  upon  him"  (Code,  §  139). 

The  two  minors  were  severally  over  die  age  of  fourteoi 
years,  and  appeared,  and  put  in  an  answer,  by  their  guardian 
ad  literrhj  appointed  by  an  order  made  in  llie  action  on  their 
own  petition.  The  guardian  ad  litem  was  their  general 
guardian. 

They,  therefore,  appeared  properly,  and  the  only  question 
on  this  branch  of  the  case  is,  was  the  appointment  of  the 
guardian  valid  t 

It  is  objected  to  the  appointment,  that  the  court  had  no  juris- 
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diction  to  make  it,  unless  a  summons  had  been  first  personallj 
served  on  the  infants,  and  upon  proof  of  that  fact — ^notwith- 
standing the  infants  themselves  petitioned  to  have  the  appoint- 
ment made. 

To  this,  it  may  be  answered,  that  no  case  or  statutory  pro- 
vision has  been  cited,  which  sustains  this  point 

The  People  v.  Eoffrrum^  Judge  of  Herkimer  Common  Pleas 
(7  Wend.  489),  only  decides  that,  in  an  action  at  law,  against 
an  infant,  commenced  by  the  service  of  a  declaration,  the 
in&nt  could  not  be  required  to  appoint  a  guardian  ad  litem^ 
and  that  the  plaintiff  could  not  procure  one  to  be  appointed, 
on  the  infant's  default  That  decision  was  under  the  statute 
relative  to  such  appointments,  in  actions  at  law,  against  infants,, 
which  authorizes  one  to  be  made,  on  the  motion  of  the  plaintiff, 
only  in  the  event,  that  the  "infant  defendant  neglects,  for 
twenty  days  after  the  return  day  of  the  process  by  which  he 
was  arrested,  to  procure  the  appointment  of  a  guardian  to 
defend  the  suit"  (2  R  S.  446,  §§  8, 10). 

The  case  of  Orcmt  dk  wife  v.  Vcm  Schoonhoven  et  cH.  (5  Paige, 
255)  relates  to  the  appointment  of  a  guardian  made  by  a  Mas- 
ter in  Chancery,  under  the  146th  rule  of  the  late  Court  of 
Chancery,  and  not  one  made  by  the  court  itself. 

That  decision  has  no  application  to  this  case.  -The  146th 
rule,  like  the  100th  equity  rule,  established  in  July,  1847,  and 
the  57th  rule  of  the  Supreme  Court,  adopted  in  August,  1849, 
prohibited  the  appointment,  under  it,  of  a  guardian  ad  litem^ 
in  a  partition  suit 

The  appointment  of  a  guardian  ad  Utem^  in  a  partition 
suit,  is  regulated  by  the  Bevised  Statutes,  in  relation  to  the 
partition  of  lands,  and  must  be  made  by  the  court  (2  B.  S. 
817,  §  2). 

Those  statutes  allow  guardians  ad  litem  to  be  appointed  for 
infant  defendants,  on  ten  days'  notice  to  them,  or  to  their 
general  guardians,  whether  the  minors  reside  in  or  out  of  the 
'State,  and,  of  course,  whether  they  have  or  have  not  been 
served  with  process  (Laws  of  1838,  p.  311,  §  1). 

Prior  to  the  Code,  the  Court  of  Chancery,  under  these 
statutes,  even  in  case  of  infants  residing  out  of  the  state,  so  that 
no  notice  could  be  given  to  them  or  to  their  general  guardian, 
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appointed  the  registrar,  or  a  clerk  of  the  court,  their  gnardian 
ad  Utem^  to  defend  the  suit  {Mmor  et  al.  v.  Betta  ei  oLy  7 
Paige,  696). 

In  CoTuMin  dk  others  v.  EiaU  dk  others  (2  Barb.  Ch.  R  137), 
the  purchaser  at  a  foreclosure  sale  was  compelled  to  complete 
his  pmrchase,  notwithstanding  there  were  infant  defendants,  for 
whom  a  guardian  ad  lUem  had  been  appointed,  on  the  appli- 
cation of  the  plaintiff,  by  a  peremptory  order,  instead  of  the 
usual  order,  that  the  person  named  be  appointed  guardian, 
imless  the  defendant,  within  ten  days  after  the  service  of  tiie 
order,  should  procure  the  appointment  of  another  person.  The 
court  held,  that  the  appointment  was  regular,  so  ficir  at  least  as 
to  protect  the  purchaser  under  the  decree,  and  that  there  was 
no  unbending  rule  of  practice  on  the  subject  (See  Smith  t. 
Bradhy^  6  Smedes  &  Marsh.  485 ;  Ndson  y.  Moon^  3  McLean, 
819.) 

The  Oode  proyides  (§  134,  sub.  4),  that  in  a  suit  against  an 
infant  defendant  over  14  years  of  age,  the  summons  must  be 
served  on  him  personally.  But  the  service  of  the  summons  on 
him  is  of  no  possible  consequence,  except  to  hasten  the  period 
within  which  the  plaintiff  may  procure  a  guardian  to  be 
appointed  for  him,  if  he  neglects  to  apply  himself  {jid.  §  116, 
sub.  2) ;  as  no  fnrdier  proceedings  can  be  taken  against  him 
until  such  a  guardian  is  appointed. 

Section  116  does  not  make  it  a  condition  to  the  in&nt's 
right  to  apply,  that  he  shall  have  been  previously  served  with 
a  summons.  Such  an  act  cannot  add  to  his  capacity  or  im- 
prove his  discretion.  The  only  effect  of  the  section  is,  to 
deprive  him  of  the  right  to  apply,  unless  he  makes  the  appHca- 
tion  within  twenty  days  after  the  service  of  the  summons ;  and 
unless,  after  that  time,  no  application  has  been  made  by  the 
plaintiff  (Vide  McOovmeU  v.  Adamsy  8  Sand.  Sup.  G.  R, 
p.  72). 

In  this  case  the  action  had  been  commenced  ;  infants  were 
parties.  They  were  of  an  age  which  authorized  them  to  apply, 
under  the  statute,  for  the  appointment  of  a  guardian,  lliey 
did  so  apply ;  and,  on  their  application,  their  general  guardian 
was  appointed. 

The  guardian  ad  Utein  having  been  appointed,  having  con- 
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sented  to  act,  and  having  given  the  requisite  Becarity,  it  was 
not  only  his  right,  bnt  his  duty,  to  appear  and  defend  the 
action,  and  he  did  so. 

His  appearance  for  the  infiBtnts,  after  being  thns  appointed, 
was  as  regular  and  valid,  as  that  of  a  retained  attorney  for  an 
adult  (2  E.  S.  817,  §§  8,  86,  81,  89). 

The  objection,  that  one  of  the  infants  was  named  in  the  sum- 
mons and  complaint  as  ^^  Letitia  Yarian,"  while  she  was  de- 
scribed in  the  petition  for  the  guardian  ad  Utem,  as  ^'  T.  Letitia 
Yarian,"  is  one  which  §  176  of  the  Oode  requires  us  to  disre- 
gard. It  is  not  pretended  that  neither  was  her  true  name,  and 
if  either  was,  the  defect  was  cured  by  the  Statute  of  Amend- 
ments (2  R  S.  425,  §  7,  sub.  10). 

As  to  the  objection,  that  it  does  not  appear  that  any  proof 
was  famished  to  the  court,  that  their  signatures  to  the  petition 
were  genuine,  it  is  enough  to  say,  that  it  does  not  appear  that 
such  proof  was  not  furnished,  and  that  there  is  now  no  pre- 
tence that  they  are  not  in  fact  genuine. 

We  all  concur  in  the  opinion,  that  there  is  nothing  in  any 
of  the  objections  presented,  which  can  throw  any  doubt  upon 
the  title  acquired  by  Mr.  Faine,  to  the  lots  purchased  by  him, 
and  that  the  order  appealed  from  should  be  affirmed,  with 
costs. 


Olbasoh  v.  Moeet. 

A  eonnter  daim,  as  defined  by  the  Oode^  indndes  only  oanses  of  action  eyi«ting 
against  the  plaintiff  on  the  record,  and  on  which,  under  the  old  syBtem,  an 
action  at  law,  or  a  snit  in  equity,  might  have  been  maintained  against  him. 

Hence,  in  an  action  against  the  maker  of  a  negotiable  note  by  an  endorsee^  &cts 
that^  admitted  to  be  trae^  amonnt  only  to  a  ralid  counter  claim  against  the 
payee  and  endorser,  cannot  be  set  np^  for  any  purpose,  in  the  answer  of  the 
defendant.  ^ 

Bnt^  if  the  facts^  although  pleaded  as  a  counter  daim,  constitute  a  good  defense 
by  way  of  a  set-ofl(  or  recoupment^  and  the  note  was  transferred  under  cireum- 
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■UnoM  that  r«Bder«d  it  tabjeot  to  all  ezistiDg  equities  between  the  nuiker  tad 
paye^  tliey  may  be  aet  up  a«  a  bar,  in  wbole  or  in  part^  to  the  plaintiff 'i 
recovery. 
Upon  this  ground,  demurrer  to  the  answer  OTermled,  with  eoeta. 
(Special  Term.    Before  BoawoiTH,  J.) 
May,  1058. 

BoswoBTs,  J. — ^Tbifl  action  came  before  the  conrt  on  a 
demurrer  to  defendant's  answer. 

The  action  is  on  a  note  made  by  the  defendant,  dated  August 
26, 1851,  payable  at  4  months  from  its  date  to  the  order  of  the 
Hudson  Manufactoring  Company,  a  corporation  created  by  the 
laws  of  the  state  of  Kew  Jersey,  and  by  the  corporation,  en- 
dorsed to  the  plaintiff. 

The  answer  admitted  the  making  and  endorsement  of  the 
note,  and  that  no  part  of  it  had  been  paid.  It  stated  as  a  defence, 
that  on  the  day  of  the  date  of  the  note,  the  defendant  and  payee 
of  the  note  made  a  written  contract  under  seal,  by  which,  among 
other  things,  it  was  covenanted  and  agreed  between  them  that  the 
defendant,  from  the  date  of  the  contract  and  the  Ist  of  Jannair, 
1857,  shonld  be  the  sole  agent  of  the  payee  to  sell  all  the  India 
rubber  and  gutta  percha  goods  manufactured  by  the  payee 
during  that  period ;  that  the  payee  within  the  first  year,  firom 
October  1,  1851,  should  make,  or  cause  to  be  made,  such 
goods  of  the  worth  of  $100,000,  in  case  the  defendant  could 
sell  and  dispose  of  that  quantity  within  that  period,  and  there- 
after to  the  worth  of  $300,000  per  annum,  upon  like  condition; 
that  the  payee  would  give  to  the  defendant,  as  such  agent,  the 
exclusive  sale  of  all  its  goods  and  wares  (except  the«ale  of  cer- 
tain enumerated  articles),  during  the  stipulated  term  of  such 
agency ;  and  pay  and  allow  the  defendant  for  such  sales  in  each 
year  a  commission  of  12^  per  cent  on  all  sales  not  exceeding 
$100,000,  and  7i  per  cent  on  all  sales  over  that  sum  and  not 
exceeding  $200,000,  and  of  10  per  cent  on  all  sales  in  each 
year  exceeding  last  named  sum.  That  defendant  on  bis  part 
agreed  to  make  the  sales  as  such  agent,  guarantee  them,  render 
a  true  account  of  them  semi-annuiJly,  and  pay  to  the  corpora- 
tion the  net  proceeds,  one-half  in  his  own  notes,  and  one-half  in 
cash  and  business  paper  received  from  said  sales. 

That  it  was  further  agreed,  that  the  corporation  should  trans- 
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fer  to  the  defendant,  at  par,  800  shares  of  its  capital  stock,  and 
the  defendant  agreed  to  take  it  and  pay  for  the  same  in  his  own 
notes  of  $2000  each,  payable  at  specified  periods ;  and  the  cor- 
poration covenanted  to  indemnify  him  for  any  loss  on  said 
stock,  occasioned  by  the  failure  of  the  corporation  to  perform 
the  said  contract  on  its  part. 

The  defendant,  in  pursuance  of  the  contract,  took  the  stock, 
and  gave  his  notes  as  he  agreed  to  do,  of  which  the  note  in 
suit  was  one ;  that  he  accepted  and  entered  upon  the  agency, 
and  was,  and  ever  since  has  been  able  and  willing,  and  offered, 
to  perform  on  his  part ;  that  he  could  have  sold  in  each 
year  the  largest  quantity  of  goods  named,  but  the  corporation 
wholly  failed  to  perform  the  contract  on  its  part;  did  not 
furnish,  and  has  not  furnished  such  goods  to  the  defendant  for 
sale  according  to  the  contract,  and  thereby  has  deprived,  or 
attempted  to  deprive,  the  defendant  of  his  commissions  on  such 
sales ;  and  his  stock  has  thereby  become  greatly  depreciated  in 
value,  and  almost  worthless,  whereby  this  defendant  has  sus- 
tained damages  to  the  sum  of  $96,000,  or  thereabouts. 

That  the  note  sued  upon  was  transferred  to  the  plaintiff  after 
it  became  due ;  that  he  was  at  the  time  an  officer  of  the  corpora- 
tion, and  had  full  knowledge  of  the  facts  herein  before  stated. 

Which  damages  the  defendant  claims  to  setoff,  recoup,  or 
prove  as  counter-claim  to  the  demand  of  the  plaintiff,  and  to 
have  this  action  dismissed,  with  costs. 

To  this  answer,  the  plaintiff  interposed  a  demurrer,  and  as- 
signed the  following  causes,  viz : 

1.  That  the  plaintiff  is  not  a  party  to  the  alleged  contract,  or 
agreement,  set  forth  in  said  answer. 

2.  That  the  plaintiff  is  not  liable  to  the  defendant  for  any 
damages  sustained,  or  incurred  by  the  defendant,  by  reason  of 
the  alleged  breach  of  the  said  agreement  on  the  part  of  the 
Hudson  Manufacturing  Company. 

3.  That  the  said  alleged  damages  are  not  the  legal  subject 
of  set-off,  recoupment,  or  counter-claim  against  the  claim  made 
by  the  plaintiff  in  and  by  his  complaint  in  this  action. 

This  action  was  commenced  in  December,  1852. 

John,  E.  Devdirty  for  plaintiff. 
D.— IL  41 
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T.  J7.  Rodmcmy  for  defendant 

BoswoBTH,  J. — ^If  the  defence  set  np  in  the  answer  is  atrictlj 
a  connter-claim,  and  only  that,  the  demurrer  is  well  taken.  A 
coonter-chum,  as  defined  by  §  150  of  the  Code,  must  be  a  chum 
or  demand  existing  again^  the  plaintiff,  as  a  party  to  the  con- 
tract, or  transaction,  oat  of  which  it  arises.  The  language  of 
the  Code  is  too  clear  and  explicit  to  be  misunderstood.  The 
connteivclaim  mentioned  in  section  150,  mnst  be  one  existing  in 
fiivor  of  a  defendant  and  against  a  plaintiff,  between  whom  a 
several  judgment  might  be  had  in  the  action,  and  arising  out 
of  one  of  the  following  causes  of  action. 

1.  A  cause  of  action  arising  out  of  the  contract,  or  transaction 
set  forth  in  the  complaint,  as  the  foundation  of  the  plaintiff's 
claim,  or  connected  with  the  subject  of  the  action. 

2.  In  an  action  arising  on  contract,  any  otixer  cause  of  action 
arising  also  on  contract,  and  existing  at  the  commencement  of 
the  action. 

These  counter-claims  may  be  such  causes  of  action  as  have 
heretofore  been  denominated  legal,  or  equitable,  or  both.  (§  150.) 

It  is  obvious  that  a  counter-claim,  as  here  defined,  includes 
only  causes  of  action  existing  against  the  plaintifiT  on  the 
record,  and  on  which,  under  the  old  system,  an  action  at  law, 
or  a  bill  in  equity,  could  have  been  maintained  against  him  at 
the  suit  of  the  defendant,  according  as  the  matter  was  one  of 
legal  or  equitable  cognizance. 

The  second  sub-division  would  include, 

1.  Set-off  of  a  demand  existing  against  the  plaintifil 

2.  Any  claim  arising  on  a  contract  made  by  him,  whether 
sealed  or  unsealed,  and  whether  the  damages  were  liquidated 
or  unliquidated. 

The  first  sub-division  would  include, 

1.  All  breaches  on  the  part  of  the  plamtiff  of  any  promise 
or  covenant  on  his  part,  contained  in  the  contract  on  which  tiie 
action  was  brought 

2.  Any  equitable  reliel^  to  which  a  party  is  entitled  against 
a  legal  demand,  and  which  formerly  could  only  be  had  by  fiUng 
a  bill  in  Chancery.  Also  the  affirmative  relief,  which,  in 
equity  suits,  could  be  had  only  by  a  cross-bill. 
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Hence  §274  provides,  that  in  the  final  judgment,  the  coort 
^'  maj  grant  to  the  defendant  any  affirmative  relief  to  which  he 
may  be  entitled." 

The  interposition,  and  proof  of  the  connter-claim,  secnres  to 
a  defendant  the  full  relief,  which  a  separate  action  at  law,  or  a 
bill  in  chancery,  or  a  cross-bill,  could  have  secured  to  him 
on  an  allegation  and  proof  of  the  same  fiu^ts.  And  this  pro- 
vision of  the  Code  relates  to  only  such  causes  of  action  as 
exist  against  the  plaintiff,  and  might  in  their  nature  be  the 
basis  of  an  action  against  him  at  the  suit  of  the  defendant 

K  the  defence  set  up  is  a  counter-claim,  or  nothing,  the 
demurrer  must  of  course  be  sustained,  as  the  matters  alleged 
create  no  right  to  recover  damages  from  the  plaintiff,  nor  can 
be  made  the  basis  of  any  equitable  relief  against  him. 

The  insolvency  of  the  payee  of  the  note  is  not  averred,  and 
no  case  is  made  for  relief  on  that  ground. 

If  the  facts  averred  and  admitted  by  the  demurrer  would 
constitute  a  defence  to  the  note,  in  the  hands  of  an  c^ndorseo 
taking  it  after  it  fell  due,  according  to  the  settled  principles  of 
law  existing  when  the  Code  was  enacted,  it  is  a  defence  still, 
but  not  oue  falling  within  the  definition  of  a  counter-claim  con- 
tained in  §  150. 

§  112  expressly  provides  that,  in  the  case  of  an  assignment  of 
a  tiling  in  action^  tiie  action  by  the  assignee  shall  be  without 
prejudice  to  set-off  or  other  defence  existing  at  the  time  of,  or 
before  notice  of  the  assignment  The  only  exception  made  is 
that  of  a  negotiable  promissory  note,  or  bill  of  exchange,  trans- 
ferred in  good  fSetith,  and  upon  good  consideration,  before  due. 

In  this  case,  the  note  was  not  only  transferred  after  it  was 
due,  but  with  actual  knowledge  by  the  endorsee  at  the  time  of 
the  transfer,  of  the  facts  set  up  as  defence. 

When  a  note  is  negotiated  after  it  becomes  due,  that  fact 
alone  subjects  it,  in  the  hands  of  the  endorsee,  to  every  defence 
that  existed  in  fi&vor  of  the  maker  against  the  payee  at  the 
time  of  the  transfer.  (1  Joh.  Cas.  51,  p.  331 ;  2  Caines'  Cas. 
in  iError,  808;  2  J.  R.  306;  2  J.  R  118;  8  J.  R.  454; 
1  Cowen,  896.) 

It  is  alleged  that  by  reason  of  the  breach  by  the  payee  of 
Uie  contract  on  its  part,  the  stock  for  which  the  note  was  given 
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has  been  depreciated  in  value,  and  that  such  depreciation  ex- 
ceeds the  amount  of  this  note.  If  such  are  the  &ctB,  the 
consideration  of  the  note  had  failed  before  it  was  trausfenei 
That  would  be  a  good  defence  against  the  payee,  and  the  de- 
teace  is  equally  available  against  any  endorsee  taking  the  note 
after  it  fell  due,  and  with  knowledge  of  the  facts. 
.  £atierman  v.  Pierce  (3  Hill,  171)  was  an  action  by  payee 
against  maker  on  a  note  given  for  wood  purchased  of  the 
payee.  As  part  of  the  transaction,  the  payee  promised  to 
indemnify  the  maker  against  any  damage  to  the  wood,  in  eon- 
sequence  of  the  burning  of  a  fallow  adjoining  the  wood.  In 
burning  the  fallow  the  wood  took  fire  and  was  consumed.  It 
was  held,  that  the  defendant  was  entitled  at  law  to  hsTe  a 
recovery  on  the  note,  reduced  by  a  sum  equal  to  the  damageB 
resulting  from  burning  the  wood. 

The  stock,  in  this  case,  has  been  rendered  nearly  worthleaB 
by  acta  against  which  the  payee  covenanted,  and  which  coTe- 
nant  was  made  at  the  same  time  as  the  note,  and  related  to  the 
same  subject  matter.  In  that  respect,  the  case  is  like  BaUer- 
man  v.  Pierce^  the  only  difference  being  that  that  suit  was  be- 
tween the  payee  and  maker,  while  this  is  between  the  maker 
and  an  endorsee  with  notice,  and  taking  the  note  when  past  doe. 

It  is  in  substance  a  case  of  the  total  or  a  partial  failure  of  the 
consideration  of  the  note,  as  the  covenant  of  the  payee,  as  well 
as  the  stock,  formed  the  consideration  of  this  and  of  the  otfa^ 
notes  given  at  the  same  time. 

If  a  defence  of  this  character  is  available  against  a  note  ne- 
gotiated after  it  fell  due,  and  with  notice  of  the  fects,  fl» 
answer  cannot  be  demurred  to,  even  if  sufficient  facts  are  not 
stated  to  constitute  a  good  defence. 

No  new  matter  in  an  answer  can  be  demurred  to  except 
such  as  constitutes  a  counter-claim.  {Quin  v.  CKowiiwv,  decid- 
ed by  the  General  Term,  March  26, 1863.)* 

In  the  case  cited,  this  court  indicated  what  it  deemed  to  be 
the  appropriate  remedy  in  such  a  case. 

The  demurrer  must  be  overruled,  with  costs,  and  permiww  i» 
given  to  withdraw  it  on  payment  of  the  costs  of  the  demwrer. 

•  Eeporiad  1  Daer,  67a. 
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MoGhain  and  another  v.  MoKbok  &  Dufft 


^  WlMre  an  exeeation  iasiied  agaiiuit  two  joint  debtors  has  b«en  levied  upon  the 

I  property  of  one  of  them,  the  plaintiff  will  not  be  allowed  to  coantennand  it^  and 

.  iasne  a  new  execution  for  the  purpose  of  making  a  levy  upon  the  sole  property 

of  the  other  defendant 
'  Bnoh  a  proceeding  is  emphatically  unjust  and  illegal,  when  it  appears  that  the 

^  first  execution  was  withdrawn  at  the  request  of  the  debtor  upon  whose  property 

I  it  was  leyied,  and  with  the  express  purpose  of  screening  him  from  the  paym'mt 

of  any  part  of  the  debt)  and  collecting  the  whole  from  the  property  of  his  co- 
defendant 
^  When  the  first  execution  so  levied  is  not  withdrawn,  and  another  issued  with  the 

consent  of  all  the  defendant«^  the  court  will  order  the  second  to  be  set  asids^  and 
^  the  first  to  be  returned  satisfied. 

The  rule  that  a  levy,  under  an  execution,  upon  suiBeient  property  to  satisfy  the 

judgment)  does  not  operate  per  #«  as  a  satisfaction,  is  only  applicable  when 
>  the  collection  of  the  debt^  by  force  of  the  levy,  is  not  defeated  by  the  act  or 

fault  of  the  plaintiff. 
JLn  assignee  of  the  judgment  stands  in  the  same  position  as  the  plaintiff  upon  the 

record,  and  the  legal  consequences  of  his  acts  are  the  same  as  of  those  of  the 

plaintifll 
(Bpedal  Term,  June,  1868.) 

HonoN  to  set  aside  a  second  execntion,  and  to  compel  a 
retnm  of  the  first  as  satisfied.  The  fSEU^ts  are  fiillj  stated  in  the 
opinion  of  the  judge. 

Emmet,  J. — ^A  judgment  for  $188.64  was  obtained  in  this 
case,  against  the  defendants,  as  joint  debtors.  They  had  been 
partners  in  business,  had  quarrelled,  and  the  partnership  ac- 
counts had  not  been  settled. 

The  defendant,  Duffy,  resides  in  this  city ;  the  defendant) 
McKeon,  in  Bichmond  coimty. 

An  execution  on  the  judgment  was  issued  to  the  sheriff  of 
New  York,  who  levied  on  the  goods  of  Duffy,  and  placed  a 
man  in  charge  of  them  for  safe  keeping.  It  does  not  appear 
that  any  inventory  was  made,  but  it  is  not  disputed  that  the 
property  thus  levied  on  was  sufficient  to  have  satisfied  the 
execution. 

While  matters  were  in  this  position,  Balph  S.  Anderton,  a 
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friend  of  DafiEj,  and  at  his  request,  purchased  and  took  an 
assignment  of  the  judgment  from  the  plaintiffs.  The  applica- 
tion for  this  assignment  to  Anderton  was  made  by  Dnfij,  and 
$100  of  the  money  given  for  the  judgment,  was  paid  bj  a 
check  of  one  Lawson  Jones,  drawn  payable  to  Duffy's  order. 
The  remainder  was  paid  by  Anderton's  own  check  for  $93. 
Anderton  swears  that  he  purchased  the  judgment  on  his  own 
account,  and  that  he  merely  borrowed  Lawson  Jones's  check 
.from  Duffy,  and  that  he  afterwards  took  it  up,  and  returned  it 
to  Duffy. 

On  the  2d  of  June,  Duffy  and  Anderton  went  together  ta 
Richmond  county,  filed  a  transcript  of  the  judgment  with  the 
clerk  there,  delivered  a  new  execution  to  the  sheriff  of  that 
county,  and  directed  him  to  levy  on  McKeon's  property  with- 
out delay,  which  he  accordingly  did.  The  exact  date  of  this 
second  levy  does  not  appear,  nor  is  it  important 

On  the  3d  June,  the  sheriff  of  New  York  discharged  the 
keeper,  whom  he  had  employed,  frt>m  the  custody  of  Dufij^s 
property. 

On  the  4th,  Duffy  paid  the  sheriff  of  New  York,  $14.42,  for 
fees  of  the  levy  made  on  his  goods,  and  their  safe  keeping. 

On  the  5th,  a  written  consent  was  obtained  from  the  attnr 
neys  for  plaintiff,  directed  to  the  sheriff  of  New  York,  that,  on 
payment  of  all  fees  upon  the  execution,  the  same  might  be 
countermanded  ;  and,  on  the  same  day,  a  countermand  of  such 
execution,  signed  by  Anderton,  assignee  of  the  judgment,  was 
directed  to  the  sheriff  of  New  York  ;  and,  on  the  9th,  the  exe- 
cution, endorsed  "  countermanded,"  (without  date)  was  returned 
and  filed  in  the  clerk's  office. 

The  defendant,  McEIeon,  now  applies  for  an  order,  that  tiie 
execution,  which  was  issued  to  the  sheriff  of  New  York,  be 
returned  ^^  satisfied,"  and  that  all  proceedings  on  the  judgment, 
and  on  any  execution  issued  to  the  sheriff  of  Bichmond  county, 
be  stayed,  or  for  such  other  relief  as  he  may  be  entitled  to. 

It  is  clear  that  Anderton,  even  regarding  him  as  the  honAfidi 
assignee  of  this  judgment,  stands,  in  regard  to  the  questions  now 
raised,  in  precisely  the  same  position  that  the  plainti£b  would 
have  stood  in,  if  no  such  assignment  had  been  made.  He  took 
the  judgment,  subject  to  whatever  the  legal  effect  of  the  eze- 
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cution  and  levy  on  Dnffjr's  goods  may  have  been ;  and  whether 
the  countermand  of  that  execution,  and  the  waiver  of  that  levj^ 
were  his  acts,  or  the  acts  of  the  plaintiffs,  is  wholly  immaterial. 
It  will  simplify  the  consideration  of  this  point,  therefore3  to 
throw  the  assignment  out  of  view,  and  regard  this  transaction 
as  if  the  plaintiffs  themselves  had  been  the  sole  actors  in  it 
The  question,  then,  would  be  simply  this — Oan  a  judgment 
creditor  of  two  joint  debtors,  having  already  issued  an  execu- 
tion, and  levied  upon  sufficient  property  of  one  of  the  debtors, 
countermand  and  abandon  that  levy,  for  the  express  purpose 
of  levying  for  the  whole  debt,  under  a  second  execution,  upon 
the  individual  property  of  the  other  debtor  ? 

It  is  perfectly  well  settled  in  this  state,  that  a  levy  on  suffi- 
cient personal  property  to  pay  the  debt,  does  not  always  satisfy 
the  judgment  (Oreen  v.  BwJce,  23  Wend.  490 ;  Os^cmder 
V.  Walter,  2  Hill,  329 ;  The  People  v.  Hopson,  1  Denio,  674). 
In  the  latter  case,  Judge  Bbonson  emphatically  says,  ^^  K  the 
broad  ground  has  not  yet  been  taken,  it  is  time  it  should  be 
asserted,  that  a  mere  levy  upon  sufficient  personal  property, 
without  anything  more,  never  amounts  to  a  satisfaction  of  the 
judgment ;"  and  he  reiterates  this  proposition  in  these  words  : 
^^  without  something  more  than  a  mere  levy,  the  judgment  is 
not  extinguished."  This  general  proposition  plainly  admits, 
however,  that  a  levy  on  sufficient  property  may,  under  certain 
circumstances,  be  a  satisfaction  of  the  judgment;  and  in  the 
case  of  Green  y.  JBurke,  above  referred  to,  where  Justice  Oowssr 
gaye  the  subject  a  yery  full  and  elaborate  discussion,  while  the 
same  general  proposition  was  decided,  that  a  levy  under  an 
execution  against  sufficient  property,  was  not,^>^  ee,  a  satis£Eic- 
tion  of  the  judgment,  it  was  thus  qualified:  ^'  that  if  the  levy 
fail  to  produce  satisfaction  in  fact,  without  any  fault  of  the 
plaintiff,  he  may  proceed  to  obtain  execution  of  tiie  judgment" 
Now,  as  a  corollary  from  this,  it  would  seem  to  follow,  that,  if 
it  was  the  fault  of  the  plaintiff,  that  the  levy  did  not  produce 
satisfaction  in  fEict,  he  may  not  proceed  otherwise  to  obtain 
such  satisfaction. 

We  must  assume  that  the  levy  in  this  case,  made  by  the 
sheriff  of  New  York,  would  not  have  failed  to  satisfy  the 
ezecation  and  judgment,  if  that  sheriff  had  been  allowed  to 
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proceed,  and  sell  under  it  That  reetdt  was  defeated  by  liie 
plaintifb'  own  act,  and  it  was  their  fault,  therefore,  tbat  tiie 
levy  failed  to  produce  satisfaction.  This  brings  the  case  dearly 
within  the  principle  of  that  decision,  and  the  principle  itself  is 
so  obviouslj  founded  in  justice,  that  its  soundness  can  hardly 
be  questioned. 

But  this  application  rests  upon  stronger  grounds  than  tiie 
mere  interference  of  the  plaintiffs,  or  of  Anderton,  their 
assignee,  to  prevent  the  first  levy  from  being  effectoaL  'Die 
presumption  is  strong,  upon  the  &cts,  that,  if  Duffjr  was  not  the 
real  purchaser  of  the  judgment,  it  was,  at  all  events,  purchased 
at  his  suggestion  and  request,  for  the  express  purpose  of  screen- 
ing him  from  the  payment  of  any  part  of  it,  and  of  enforcing 
it  exclusively  against  his  co-defendant  No  court,  exercising 
equitable  powers,  should  permit  such  an  attempt  to  be  success- 
fuL  The  primary  equity  of  the  case,  while  the  partnership 
accounts  between  the  defendants  remain  unsettled,  is^  that  ea(^ 
should  pay  one-half  of  this  judgment ;  but  as  the  case  is  not 
now  before  the  court  in  a  shape  for  such  an  adjustment,  tbe 
relief,  on  this  motion,  must  be  by  an  order,  that  the  execution 
issued  to  the  sheriff  of  this  county  be  retained  satisfied,  as  of 
the  day  when  it  was  countermanded,  and  that  all  subsequent 
proceedings  on  the  judgment  be  set  aside.  The  plaintiflb  have 
been  paid,  and  the  defendant,  Duffy,  will,  no  doubt,  save  Mr. 
Anderton  harmless,  from  the  loss  of  any  money  which  he  may 
have  paid  or  advanced  for  the  purchase  of  the  judgment  No 
costs  are  allowed  to  either  parly  on  this  motion. 

This  decision  was  aflSrmed  at  General  Term. 


Qtjin  v.  Tilton. 


Wh«ii  a  eomptUint  is  not  properly  yerified,  the  Yelifioation  is  a  nullity ;  but  tiie 
error  does  not  affect  the  regalaritj  of  a  snheequent  judgment 

It  appearing  that  an  order,  extending  the  time  to  answer,  together  with  a  copy 
of  th«  affidavit  upon  whidi  it  was  fooaded,  and  whioh  Hated  tlie  name  of  the 
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defendants  attorneji^  and  hia  abaenoe  £rom  the  oitji  bad  been  aervad  upon  tha 
fi  plaintiff 'e  attorney, 

ll  JSfeld,  that  the  service  thus  made^  was  equivalent  to  a  notice  of  appearance. 

ffeld,  that  as  the  damages  had  been  assessed  without  notiee  to  the  defendant^  tha 
judgment  entered  thereon  was  irregular. 
''  (At  Chambers,  June  22,  1868.) 

I  DuKB,  J. — The  defendant  moves  to  set  aside  the  judgment  as 

t  irregular,  upon  two  grounds  :  1.  That  the  complaint  is  verified 

k  by  an  affidavit  which,  although  it  purports  to  be  made  by  the 

fi  plaintiff  himself,  is  sworn  to  by  his  attorney ;  and,  2.  That  no 

I  notice  of  the  assessment  of  damages  by  the  clerk,  was  served 

I  upon  the  defendant,  or  his  attorney. 

f  The  first  objection  may  be  at  once  dismissed.    The  defect  in 

the  verification  rendered  it  a  nullity,  but  had  no  effect  on  the 

1  validity  of  the  judgment.    It  merely  relieved  the  defendant 

•  from  the  necessity  of  answering  under  oath. 

I  The  second  objection,  however,  I  think  has  not  been  answered. 

;  It  is  proved,  and  is  not  denied,  that  the  defendant  obtained  an 

J  order  extending  the  time  to  answer,  founded  upon  an  affidavit, 

;■  stating  the  name  of  the  attorney  whom  he  had  employed,  and 

.  his  absence  from  the  city,  and  tiiat  a  copy  of  the  order,  and  of 

.  the  affidavit,  were  duly  served  upon  the  plaintiff's  attorney. 

By  the  service  thus  made,  the  plaintiff  was  informed  that  the 

action  was  meant  to  be  defended,  and  that  the  defendant  had 

employed  an  attorney  for  that  purpose ;  and,  I  cannot  doubt, 

that  the  information  so  given,  was  equivalent  to  a  formal  notice 

of  appearance  in  the  action.    The  defendant  was,  therefore, 

entitled,  under  §  246,  sub.  1,  of  the  Code,  to  four  days'  notice 

of  the  assessment  by  the  clerk,  of  the  amount  claimed  to  be 

due,  and  as  no  such  notice  was  given,  either  to  the  defendant 

or  his  attorney,  the  assessment,  and  the  judgment  founded  upon 

it,  were  irregular,  and  the  motion  for  setting  them  aside  must 

be  granted. 

Tliere  is  another  objection  to  the  regularity  of  the  assessment, 
to  which,  without  meaning  to  decide  it,  I  shall  briefly  advert. 
It  appears  from  the  complaint,  that  the  action  is  founded  upon 
a  promissory  note,  payable,  not  absolutely,  but  upon  a  condi- 
tion, namely,  the  sale,  by  the  defendant,  of  certain  property 
tben  in  his  hands»    It  may  be  doubted,  whether  such  a  note  is 


650  CASES  OF  PRACTICE,  &a 

Higgins  T.  RoekveU. 

an  infitmment  for  the  payment  of  money  only,  within  the 
meaning  of  §  246,  and,  consequently,  whether  the  clerk,  when 
he  assessed  the  amount  due,  ought  not  to  have  required  proof 
that  the  contingency,  upon  which  the  defendant's  liability  de- 
pended, had  in  fact  occurred. 

Judgment  set  aside,  with  costs. 
-    OaklbT)  Ch.  J.,  concurred. 


HiOGms  and  another  v.  P.  Fseemak,  and  J.  Bookwzll,  Admi- 
nistrator of  C.  P.  Freeman. 

In  an  Action  to  rccorer  a  debt  contracted  hj  partnen^  a  torrinng  partner  and 
the  penonal  repretentatire  of  a  deoeased  partner,  cannot  be  united  aa  de- 
fendants 

Hie  snrviying  partner  ia  alone  liable  at  law,  and  it  it  only  when  the  reoiediei 
against  him  are  ezhanated  that  relief  may  be  had  in  equity  against  the  repc«- 
sentatiTes  of  the  deceased  partner. 

But  as  the  objection  to  soch  a  joint  action  appears  upon  the  £sce  of  the  eom- 
plaint  it  cannot  be  taken  in  on  answer,  bat  must  be  raised  by  a  demurrer. 

It  is  not  waiTed,  howeyer,  by  the  omisaion  to  demur,  but  as  the  eompUint 
shows  no  cause  of  action  against  the  representatiTe  of  the  deceased  partner, 
it  may  be  taken  advantage  of  upon  the  trial  under  §  148  of  the  Code. 

A  defendant  against  whom  a  judgment  is  prayed  by  the  complain^  althoia^ 
no  summons  has  been  served  <m  him,  has  a  right  to  appear  and  answer  under 
S  189  of  the  Code. 

In  an  action  upon  a  promissory  note^  an  answer,  which  ftuls  to  contradict  the 
allegations  in  the  complaint,  showing  the  possesnon  and  property  of  the  plain* 
afSi,  but  merely  denies  their  right  to  prosecute  as  owners  is  plainly  frirokMir 
(Special  Term.    May,  1868.) 

Thb  natare  and  grounds  of  the  motion  in  this  caee  are  fiilly 
stated  in  the  opinion  of  the  judge. 

DiUon  and  CGarmanj  for  plaintifb. 

O.  M.  Tracy^  for  defendants. 

BoswoBiH,    J. — ^The   complaint   alleges   thai  Phineas  A 
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Charles  Freeman,  being  partners,  made  and  delivered  a  note 
of  their  firm  to  the  plaintiffi,  which  is  wholly  unpaid.  That  sub- 
sequently Charles  Freeman  died,  and  that  "  said  Phineas  Free- 
man and  James  Bockwell  have  been  duly  appointed  joint 
administrators  of  all  his  estate  and  effects.'^ 

It  prays,  ^'that  the  defendants  be  adjudged  to  pay  the 
plaintiff  "  the  amount  due  on  the  note,  with  the  costs  of  this 
action.  The  defendant  Bockwell  has  not  been  served  with  the 
summons. 

The  defendants  have  both  appeared  and  united  in  an  answer, 
which  states,  first,  that  they  do  not  know  whether  the  plaintifis 
own  the  note,  or  are  entitled  to  have  and  demand  payment  of 
the  same.  Second,  that  Fhineas  Freeman  survived  Charles 
Freeman,  is  still  living,  and  resides  in  the  city  of  New  York ; 
and  objects  that  this  action  cannot  be  maintained  against  them 
as  administrators,  by  reason  of  anything  stated  in  the  com- 
plaint,  while  said  Fhineas  so  survives. 

To  their  answer  they  annex  a  notice,  that  they  will  prove  on 
the  trial,  that  there  are  other  unpaid  debts  of  the  same  class. 

The  plaintifis  move  to  strike  out  all  of  the  answer  except 
the  first  part,  which  puts  in  issue  plaintiffs'  ownership  of  the 
note,  or  that  it  should  be  so  altered  ^'  as  to  stand  for  the  answer 
of  Phineas  Freeman,  the  defendant  served." 

The  answer  appears  to  have  been  drawn  under  the  idea,  that 
this  action  is  one  against  both  defendants  as  administrators,  and 
only  that ;  and  their  counsel  contended  on  the  argument,  that 
it  could  not,  when  fairly  construed,  be  regarded  as  an  action 
against  Phineas  as  survivor,  and  also  against  him  and  Bockwell 
as  joint  administrators. 

The  plaintiffs'  counsel  insists  that  it  is  an  action  against 
Phineas  as  survivor ;  that  Bockwell  is  made,  nominally,  a  party 
as  administrator ;  that  he  has  no  right  to  appear  and  answer 
until  served  with  the  summons ;  that  if  the  court  thinks  he  could 
not  properly  be  made  a  formal  party,  his  name  shouM  be 
stricken  from  the  pleadings,  and  if  he  can  be,  that  then  the  part 
of  the  answer  to  which  the  motion  relates  should  be  stricken 
out. 

The  complaint  contains  every  averment  necessary  to  a  good 
complaint  against  Phineas  Freeman  as  survivor. 
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It  also  avers  the  death  of  Charles  Freeman ;  the  due  appoint- 
ment of  both  defendants  as  his  joint  administrators ;  and  prajs 
a  judgment  in  personam  against  both  defendants. 

It  was  well  settled,  prior  to  the  Code,  that  if  one  of  two  joint 
debtors  died,  an  action  at  law  would  only  lie  against  the  survi- 
vor.   (1  Chitty's  Plea.  57.) 

If  the  executors  or  administrators  of  the  deceased  party  were 
sued,  they  might  plead  that  the  debt  was  a  joint  one  and  the 
survivorship  of  the  other  debtor,  or  give  it  in  evidence  raider 
the  general  issue.    {Grant  v.  Shwrter^  1  Wend.  149,) 

In  Maflr8hall&  Jenhms  v.  De  Oroot^  administratrix (1  Gaines* 
Gases  in  Error,  122)  a  bill  was  sustained  against  the  administra- 
trix of  one  of  three  joint  debtors  who  died  solvent,  after  the 
remedy  at  law  had  been  exhausted  against  the  survivonB,  who 
were  insolvent. 

There  is  no  allegation  in  this  complaint  of  the  insolvency  of 
the  survivor,  Phineas  Freeman. 

No  facts  are  stated  on  which  an  action  can  be  maintained 
against  the  administrators,  as  it  appears  on  the  face  of  the  com- 
plaint that  Phineas  Freeman  is  surviving.  This  objection  can- 
not be  taken  by  answer,  because  it  appears  on  the  feice  of  the 
complaint    (Code,  §  147.) 

If  it  is  improper  to  make  the  survivor  and  the  representatives 
of  the  deceased  debtor  parties  to  the  same  action,  or  to  nnitea 
cause  of  action  against  one  of  them  as  a  contracting  party,  with 
one  against  the  representatives  of  the  other  joint  debtor,  as 
such,  then  these  defects  appear  on  the  &ce  of  the  complaint, 
and  can  be  taken  advantage  of  only  by  a  demurrer.  (Code,  % 
144, 147,  and  148.) 

I  think  the  plaintiff  is  wrong  in  the  position,  that  a  person 
named  as  defendant,  and  against  whom  personally  a  judgment 
is  prayed,  has  no  right  to  appear  and  answer  untQ  he  has  been 
served  with  a  summons. 

The  Code  declares  the  voluntary  appearance  of  a  defendant 
equivalent  to  personal  service  of  flie  summons  on  him.  (Code, 
§  139.) 

Tliis  assumes  that  he  has  a  right  to  appear.  It  subjects  him 
to  the  same  liabilities  as  if  personally  served  witli  process,  and 
it  would  be  a  strange  construction  of  this  part  of  the  Code  that 
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should  hold,  he  did  not  thereupon  acquire  all  the  rights  of  a 
t  party  actually  served. 

The  practice  was  settled  in  chancery  in  accordance  with  the 
f  view  here  expressed,  and  numerous  cases  on  the  subject  are 

(  collected  in  Vol.  i  of  Barb.  Oh.,  p.  81,  under  the  head  of  ^'  Aj>- 

pearance  Gratis." 
(  If  on  the  facts  stated  in  the  complaint,  no  action  can  be 

M  maintained  against  either  defendant  as  administrator,  this  ob- 

p;  jection  is  not  waived  by  omitting  to  demur  (Code,  §  148),  but 

J  it  may  be  taken  at  the  trial. 

^  '  The  plaintiff  should  be  permitted  to  amend  his  complaint,  by 

2  striking  out  the  name  of  Bockwell  as  a  party,  and  also  the  part 

^  of  it  averring  the  grant  of  administration,  and  by  praying  for 

judgment  against  Phineas  Freeman  only. 

And  all  the  answer  should  be  stricken  out,  except  that  part 

which  attempts  to  put  in  issue  allegations  of  die  complaint 
The  only  questions  are,  on  what  terms  the  order  should  be 

made,     llie  defendants  have  put  in  an  answer  not  recognised 
*'  by  the  Code. 

^  It  does  not  controvert  any  material  allegation  of  the  com- 

plaint.   The  complaint  avers  that  the  firm  made  the  note  paya- 
''  ble  to  their  own  order,  and  endoised  and  delivered  it  to  the 

plainti£& ;  and  that  ''the  plaintifb  are  now  the  lawful  holders 
?  and  owners  of  the  note." 

The  answer  does  not  controvert  the  facts  that  the  firm  de- 
«'  li  vered  the  note  to  the  plaintifb,  and  are  now  the  lawful  holders 

^  '    of  it    It  says  the  defendants  have  not  any  knowledge  or  infor- 

2'  mation  sufficient  to  form  a  belief  whether  the  plaintiflEs  are  '^the 

i  owners  of  the  note,"  and ''  are  justly  entitled  to  have  and 

demand  payment  of  the  same." 
i  If  this  were  the  whole  answer,  it  would  be  clearly  frivolous, 

as  the  uncontroverted  allegations  show  poflsession  and  property 
i-  in  the  plaintiffs. 

If  Phineas  Freeman  had  been  sued  alone,  and  this  had  been 
i,  the  whole  answer,  the  plaintifls  would  be  entitled  to  judgment 

;*  on  it  as  frivolous. 

But  as  Bockwell  was  made  a  party,  and  had  a  right  to 
j  appear,  and  has  appeared,  I  do  not  see  how  the  court  can  avoid 

f  giving  him  his  costs  of  the  action.   But  I  do  not  think  he  should 
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have  any  costs  of  Ibis  motion.    The  answer  was  one  which 
could  not  properly  be  interposed. 

The  order  to  amend  the  complaint,  and  strike  out  parts  of  the 
answer,  may  be  entered,  directing  the  plaintiff  to  pay  Bock- 
well's  costs  of  the  action,  bnt  without  costs  of  this  motion  to 
either  party. 


Jat  v.  Mabtinb. 


An  azeoation  upon  a  jndgmant  cannot  be  ksaed  upon  the  applioation.  of  fba 

ezaenton  of  a  deeeaaed  plaintiffi 
Saetiona  SSS,  2S4  of  the  Coda,  are  only  applioaUa  whan  the  partiaa  to  the  jndg- 

ment  are  living. 
The  proper  remedy  for  enforcing  a  Judgment,  by  the  personal  repreaentatzra  or 

aiaignee  of  a  deceased  plaintii!^  ia  by  action  under  g  428  of  the  Code^ 
(June  Special  Term,  1868.) 

BoswoBiH,  J. — The  plaintiff  recovered  judgment  in  this 
action,  on  the  18th  of  February,  1840,  for  $293.53. 

On  an  affidavit  of  his  subsequent  death,  and  that  no  part  of 
the  judgment  has  been  paid,  his  executors,  on  notice  to  the 
defendant,  moved  for  an  order  that  execution  issae  on  the 
judgment  Can  leave  to  issue  execution,  in  such  a  case,  be 
granted  on  motion  t  I  think  not,  but  that  the  executors  must 
bring  an  action,  praying  the  same  relief  as  was  formerly 
granted  in  a  proceeding  by  scire  facias. 

Prior  to  the  Code,  if  an  execution  was  not  issued  within 
two  years  after  jud^ent  rendered,  a  plaintiff  was  obliged  to 
resort  to  a  scire  facias  to  obtain  execution,  although  the 
plaintiff  add  defendant  were  both  living  (2  R.  S.  576,  §  1). 

This  necessity  is  obviated  by  §§  283  and  284  of  the  Code. 
Those  sections,  I  understand  to  be  applicable  to  those  judg- 
ments only,  to  which  the  parties  are  all  living.  In  all 
such  casesi  an  execution  will  be  allowed  to  be  issued  on 
motion. 


CASES  OF  PRAOnOE,  &a  656 

In  the  mftUer  of  .Wftlker. 

Prior  to  the  Code,  if  a  plaintiff  or  defendant  in  a  judgment 
died,  before  execution  issued,  none  could  issue  until  it  was  re- 
vived by  aci/refaoiaa^  in  favor  of,  or  against  the  representatives 
of  the  decedent  An  execution  cannot  be  issued  in  favor  of 
or  against  a  dead  man.  It  cannot  issue  in  favor  of  the  repre- 
sentatives of  a  deceased  plaintiff,  until  there  is  a  judgment  to 
authorize  and  support  it 

Their  title  to  the  judgment,  and  to  enforce  it,  is  to  be  esta- 
blished, not  by  motion,  but  in  an  action,  under  chap.  2,  title 
18,  of  the  Code,  §428. 

If  §§  283  and  284  are  restricted  to  the  parties  to  the  record, 
there  is  not  much  opportunity  for  abuse,  even  though  leave  be 
sometimes  granted  on  publishing  a  notice.  The  right  of  the 
party  moving  to  be  paid  the  amount  of  the  recovery,  and  the 
liabUity  of  the  defendant  to  pay  it,  are  established  by  record 
evidence.  The  only  debatable  question  that  can  arise  is, 
whether  it  has  been  paid  in  whol^  or  in  part  t 

After  the  death  of  a  plaintiff  in  a  judgment,  it  is  an  open 
question, — ^who  owns  it?  who  has  succeeded  to  his  rights! 
The  question  of  title,  as  well  as  other  questions  that  may  arise 
in  such  a  case,  are  not  to  be  determined  in  a  proceeding  by 
scire  facias^  but  by  an  action,  seeking  the  same  relief  that  was 
formerly  obtained  by  sci/re  faoiaa. 

An  assignee  of  a  judgment,  if  the  plaintiff  was  dead,  could 
bring  a  edre  fdoias  in  his  own  name  {Mv/rphy  v.  Cochran^  1 
Hill,  339).  He  can  undoubtedly  now  maintain  an  action  to 
obtain  judgment,  that  he  have  executioi^of  the  original  judg- 
ment (Vide  Cameron  v.  McKay ^  6  How.  P.  872.) 

The  motion  is  denied,  but  without  costs. 


In  the  matter  of  Waleeb,  an  imprisoned  debtor. 

A  petition  for  the  diichaige  of  a  debtor,  imprieoned  under  an  ezeeatioo,  eaanoC 
be  heard  by  a  judge  at  ohambem  It  mnit  be  preeented  to  the  eoort  ait  • 
regular  ipeoial  tenn. 
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It  Maaot  be  heard,  in  the  fint  inaUBcc^  at  a  general  tenn :  the  eonrt  at  genezal 
tenn  ezeroieing  on]y  an  appellate  jaiiadietion,  irith  the  exeeption  of  the  eaice 
specified  in  g  266  of  the  Code. 
(Before  Oamsxt,  Ch.  J.,  Dnm  and  Oampbiu^  J.J.) 
At  a  General  Term  for  hearing  appeals  from  orders^  July  29,  ISfiSL 

T&iB  was  a  petition  bj  a  debtor,  to  be  discharged  from  his 
imprisonment,  under  the  provisions  of  art.  vi.,  tit  1,  chap.  5,  of 
the  2d  part  of  the  Bevised  Statutes.  The  petition  had  been 
presented  to  the  chief  justice  at  chambers,  who  had  refused  to 
entertain  it 

The  judges  were  all  of  opinion,  that  the  judge  at  chambers 
had  no  jurisdiction,  and  that  the  words  of  the  statute,  and 
especially  of  §§  6  and  9  (2  R  S.  2d  ed.  p.  690),  could  onlj  be 
satisfied  bj  holding,  that  the  application  must  be  made  to  the 
court  at  a  regular  term.  T^iej  were  also  of  opinion,  and  so 
decided,  that  the  petition  must,  in  the  first  instance,  be  pre- 
sented at  a  regular  special  term,  \t  being  the  plain  intention  of 
the  Code  that  the  court,  at  general  term,  should  exercise  only 
an  appellate  jurisdiction,  and  this  being  also  the  construction 
which  the  court  had  uniformly  given  to  its  own  roles  (Rules 
of  1853,  rule  2).  The  only  exceptions  were  those  created  by  § 
265  of  the  Code,  as  last  amended. 


-,  for  petitioner. 


C.  P.  £Srklandj  for  the  creditors. 


GminriM  Vm  Dominoitez. 


ii  foreign  eonsnl  eaanot  he  examined  as  a  Judgment  debtor,  under  the  proriiioDi 
of  the  Code;  end  if  an  order  for  his  examination  has  been  obtained^  aadserTedt 
he  cannot  be  attached  for  his  refusal  to  obey  it 

The  objection  to  the  jnrisdietion  of  a  state  court  is  fotal^in  irhatew  stage  of  ths 
proeeedinge  it  is  raised. 

At  Ghamben^  Angnst  2^  1S6S. 
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An  execution  against  the  defendant,  upon  a  judgment 
obtained  against  him  by  default,  having  been  returned  unsatis- 
fied, an  order  was  made  and  duly  served,  for  his  examination, 
under  the  Code.  He  did  not  appear  on  the  day  appointed  by 
the  order,  and  a  motion  was  now  made,  upon  the  proper 
fdBSdavit,  that  an  attachment  be  issued  against  him.  It  was 
objected,  that  the  defendant  was  a  foreign  consul,  and  had  been 
duly  recognised  as  such  by  the  general  government ;  and,  as 
these  facts  were  admitted,  it  was  insisted  that  the  court  had  no 
jurisdiction. 

J.  Loder^  for  plaintiflT,  contended — 

1.  That  the  defendant,  having  allowed  judgment  to  be  entered 
against  him,  without  setting  up  his  privilege  as  consul,  had 
finally  waived  it,  and  could  not  be  permitted  to  avail  himself 
of  it  in  any  subsequent  proceeding  founded  upon  the  judgment 
He  ilied  upon  the  cases  of  Dams  v.  Packa/rd  (6  Wend.  327) ; 
Flyrm  v.  Stougkton  (5  Barb.  S.  0.  B.  116) ;  and  Koppel  v. 
Seimricha  (1  Barb.  449). 

2.  That  the  privilege  of  a  consul  is  strictly  personal,  and 
differs  from  that  of  a  minister  or  ambassador  (1  Kent's  Com. 
44  ;  Wheaton's  Intemat.  Law,  p.  293). 

M.  G.  jBetts,  contra,  quoted  1  Sandford's  Sup.  0.  E.  690  ;  7 
Peters,  276  ;  3  Code  R.  143  ;  Whittaker's  Practice,  p.  60. 

DuER,  J. — The  oases  of  Koppel  v.  SHryriohSy  and  Flynn  v. 
StougMon^  are  overruled  by  a  recent  decision  of  the  Court  of 
Appeals.  In  the  case  to  which  I  refer,  Yala/rmo  v.  ThonypBon^ 
the  suit  was  originally  commenced  in  this  court,  and  the 
defendant,  Thompson,  appeared,  and,  not  denying  jurisdiction, 
pleaded  the  general  issue,  with  notice  of  a  set-off.  The  cause 
was  tried  upon  its  merits,  and  the  plaintiff  obtained  a  verdict, 
upon  which,  after  the  argnment  of  a  bill  of  exceptions,  judg- 
ment was  rendered  in  his  favor.  The  defendant  then  brought 
a  writ  of  error  to  the  Supreme  Court,  and  assigned,  as  an  error 
in  fact,  that,  at  the  time  of  the  commencement  of  the  suit^  he 
was  consul  of  the  Bepublic  of  Ecuador  ;  and  the  fact  being 
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established,  the  Supreme  Codrti  upon  this  ground,  reversed  the 
judgment 

In  April  last,  the  Court  of  Appeals  afl^rmed  the  judgment 
of  the  Supreme  Court,  holding,  that  the  exemption  of  a  oonsil 
from  suit  in  the  state  courts  is  not  his  personal  privilege,  nor 
even  that  of  the  government  by  whi<^  he  is  appointed  ;  but 
that,  under  the  Constitution,  and  the  Judiciary  Act  of  Con- 
gress, it  belongs  ezdusivelj  to  the  United  States ;  and  cannot, 
tiierefore,  be  waived  by  any  act  or  de&ult  of  the  oongol  him- 
self. 

It  follows,  necessarily,  from  this  decision,  that  it  is  the  dutjr 
of  a  state  court,  whenever  the  fact  that  a  defendant  in  a  suit  is 
a  foreign  consul  is  brought  to  its  knowledge,  to  oonfees  at  once 
its  want  of  jurisdiction,  and  declare  its  proceedings  to  be  void. 
Where  the  jurisdiction  of  a  court  depends  upon  extrinsic  &etB, 
unless  the  facts,  destroying  its  jurisdiction,  appear  upon  the 
record,  as  a  general  rule,  the  judgment  upon  that  ground  can 
never  be  impeached  ;  and,  in  such  cases,  it  may  be  truly  said, 
that  the  court  acquires  jurisdiction  by  the  submission  of  the 
parties :  but  where  the  exercise  of  the  jurisdiction  is  a  violation 
of  law,  and  cannot  be  justified  by  the  submission  or  consent 
of  the  parties,  all  the  proceedings,  as  coram  non  Judice^  are 
wholly  void. 

Even  if  the  cases  in  the  Supreme  Court,  which  have  been 
relied  on,  had  still  the  force  of  authority,  I  should  not  have 
held  that  the  defendant  was  precluded  from  setting  up  his 
privilege  as  a  bar  to  the  present  application.  An  order  for 
the  examination  of  a  judgment  debtor  is  not  a  mere  process  to 
enforce  the  execution  of  the  judgment  It  is  not  founded  upon 
the  judgment  alone,  but  upon  the  averment  of  new  facts,  which 
the  plaintiff  must  prove,  to  entitie  him  to  the  relief  that  is 
sought  As  a  substitute  for  a  creditor's  bill,  it  is,  in  its  nature, 
a  new  suit,  and,  as  such,  is  direotiy  embraced  by  the  Act  of 
Congress,  which  gives  the  exclusive  jurisdiction  to  the  courts 
of  the  United  States.  It  was  held  by  this  court,  in  the  matter 
of  Ayemrna  (1  Sand.  S.  C.  B.  p.  690),  that  an  attachment 
against  a  non-resident  debtor,  as  seeking  the  recovery  of  a  debt 
from  a  consul,  through  the  coercion  of  a  state  tribunal,  was  a 
suit  within  the  meaning  of  the  Constitution  and  of  the  Act  of 
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Ck>ngre88,  and  the  reason  of  the  decision  plainly  embraces  the 
present  case. 

The  motion  for  an  attachment  is  denied,  and  the  order  for 
the  examination  of  the  defendant  discharged. 

Oaslet,  Oh.  J,y  concnrred* 


Bedbebt  Pabsohb,  Appellant,  if.  John  Tra-vb,  the  Mayor, 
Aldermen,  and  Commonalty  of  the  City  of  New  York,  and 
SiOTH  D»  Bioxows,  Bespondents. 

Whert  An  appdllAnt  from  the  ip«oial  to  the  general  term  depoiits  a  turn  of 
money  instead  of  giTing  an  imdertaking,  and  appeals  from  the  general  term 
to  the  Comt  of  Appeals,  giTing  the  proper  undertaking;  with  sureties^  the 
money  lo  depoaited  most  remain  in  court  until  a  final  detenuinatioii  in  the  Court 
of  Appeala 

(Special  Term.    Before  Boswortb,  J,) 
September,  1858. 

A  judgment  was  rendered  in  favor  of  the  defendants  for  their 
costs  of  this  action,  which  was  duly  docketed.  The  plaintiff 
appealed  to  the  general  term,  and  deposited  with  the  clerk 
$250  in  lieu  of  ^ving  the  undertaking  prescribed  by  the  Code, 
The  judgment  having  been  affirmed  at  general  term,  the  plain* 
tiff  appealed  to  the  Court  of  Appeals,  and  gave  an  undertaking 
which  stayed  all  proceedings  in  this  court,  pending  the  appeal, 
on  the  judgment  appealed  from.  The  sureties  not  having  been 
excepted  to,  he  now  moved  for  an  order  directing  the  clerk  of 
the  court  to  pay  to  the  plaintiff  the  $250  deposited  on  appeal- 
ing from  the  judgment  of  the  special  term  to  the  general  term 
of  this  court. 

J.  Qraham^  for  the  appelknt,  made  and  argued  the  following 
points. 

L  It  has  been  held  in  Virginia,  that  the  fa'en  of  a  judgment, 
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and  the  right  to  an  elegit  upon  the  judgment,  are  oo-existent; 
that  the  one  cannot  exist  without  the  other.  (7%^  Sank  ofQy^ 
XT.  S.  V.  Winstany  2  Brockenbrough'g  R.  252.)  The  ground  ia, 
that  the  lien  of  a  judgment  is  created  by  statute,  and  fiiUs  or 
fitils  with  the  right  to  enforce  it  An  elegit  is  analogous  to  a 
^.fa.  in  this  state. 

IL  Previous  to  the  Oode,  bail  in  error  was  a  supersedeas  of 
execution.  (Graham  Prao.,  2d  ed.  951.)  This  relates  to 
personal  property. 

ILL  The  undertaking  in  this  case,  on  the  appeal  to  the  Oourt 
of  Appeals,  coyers  all  matters  included  in  such  an  undertaking 
as  would  have  to  be  given  on  an  appeal  from  a  special  to  a 
general  term  of  this  court.  The  condition  is  that  the  appellant 
will  pay  the  amount  directed  to  be  paid  by  the  judgment,  i.  «. 
the  judgment  appealed  from,  or  the  part,  &c.,  &o.  (Code,  § 
335.)  It  must  be  that  this  undertaking,  which  can  be  objected 
or  excepted  to,  §  341  (as  regards  sufficiency,  &c.\  by  the 
respondents  in  the  appeal,  was  intended  to  have  this  effect 
The  very  stay  which  it  work  operates  to  discharge  the  sureties 
in  any  previous  undertaking  from  liability.  Are  they  to 
remain  liable  too,  and  until  the  determination  of  the  second  ap- 
peal?  If  the  previous  unde. taking,  if  one  had  been  given, 
would  have  been  discharged,  or  merged  in  the  undertaking  in 
the  Court  of  Appeals,' by  parity  of  reason,  the  money  deposited 
in  lieu  of  the  former  can  be  drawn  out  of  oourt  There  is  no 
reason  why  it  should  be  held. 

lY.  If  the  motion  is  not  gri  ated,  there  should  be  no  costs  on 
the  application.  It  involves  an  important  point,  as  yet  un- 
settled. 

B.  J.  DUlonj  for  defendants,  insisted  that  the  motion  ought 
not  to  be  granted,  upon  the  following  grounds. 

L  The  money  stands  in  the  place  of  the  undertaking.  If  the 
appellant  would  not  have  been  entitled  to  a  cancelment  of  the 
undertaking  he  cannot  be  entitled  to  the  money. 

n.  The  undertaking  is  not  satisfied  or  discharged  by  the 
appeaL    The  condition  has  not  yet  been  performed. 

HL  The  sureties  are  not  cischarged  by  the  appeal.     Hie 
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Btaying  proceedings  being  granted  not  by  the  consent  of  the 
parties,  but  by  operation  of  law. 

IT.  It  was  intended  that  the  respondent  should  have  a 
double  security^  one  on  each  appeal.  There  is  no  precedent  to 
show  that  the  latter  appeal  cancels  the  bonds  on  the  former. 
And  costs  should  be  granted  because  it  is  not  a  new  point  of 
practice,  but  one  which,  from  the  absence  of  authority,  was 
neyer  considered  to  be  tenable. 

J.  Ordham^  in  reply. 

L  In  relation  to  the  respondent's  first  point,  the  law  cancels 
the  undertaking  referred  to.  That  is  the  effect  of  the  undertake 
ing  on  appeal.    It  merges  the  former. 

II.  In  relation  to  the  respondent's  second  point,  the  condition 
of  the  undertaking  is  incorporated  into  the  undertaking  on  ap- 
peal. The  respondents  can  lose  nothing  by  being  confined  to 
the  undertaking  on  appealing  to  the  Court  of  Appeals*  They 
have  the  right  to  see  that  it  is  sufficient.  They  can  except  to 
the  sufficiency  of  the  sureties.  The  idea  of  the  law  accumulate 
ing  securities  for  the  same  thing,  as  the  appeals  multiply,  is 
preposterous.  If  the  previous  undertaking  was  not  discharged, 
if  it  remained  in  force,  an  undertaking  securing  the  costs  of 
the  appeal  would  be  sufficient.  The  maxim,  Nihil  est  licikim 
quod  est  cotvbra  raUonemy  applies.  The  respondents'  position  is 
unreasonable. 

in.  It  makes  no  difference  how  the  time  of  the  principal  is 
enlarged,  the  sureties  are  discharged.  They  do  not  contract  in 
view  of  an  appeal.  It  is  for  this  reason  ^e  law  requires  the 
insertion  of  their  liability  in  the  undertaking  on  the  appeal  from 
the  judgment  for  which  they  would  otherwise  be  bound. 

rV".  To  say  that  it  was  intended  the  respondents  should  have 
a  double  security,  is  assuming  the  whole  matter  in  dispute. 
"Why  this  Intention  ?  What  reason  is  there  for  it  ?  It  is  true 
no  authority  can  be  found  directly  sustaining  the  application. 
Such  a  case  has  not  arisen  before.  If  it  has,  the  adversaries 
of  the  party  depositing  the  money  in  court  must  have  consented 
to  its  withdrawal,  and  not  exhibited  the  illiberality  which  the 
respondent's  counsel  liave  maailested  in  tius  case  in  not  ex* 
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tending  a  similar  consent  to  the  appellant  Oosts  ought  not  to 
be  allowed,  if  the  application  is  denied.  The  meagi^ness  of 
the  respondent's  reply  proves  that  the  point  involved  in  it  is 
enveloped  in  doubt 

Boewosm,  J. — ^Perfecting  an  appeal  from  a  judgment  at 
special  term  to  the  general  term,  or  from  a  judgment  of  affir' 
mance  bj  the  general  term  to  the  Oonrt  of  Appeals,  hj  giving 
such  an  undertaking  as  stays  all  fur&er  proceedings  in  the 
court  below,  upon  the  judgment  appealed  from,  neither  divesCs 
the. lien  of  eidier  of  tiie  judgments  appealed  from,  nor  dis- 
charges the  sureties  on  the  appeal  fint  taken  from  the  special 
to  the  general  term. 

Section  8  of  2  R  S.  359,  prescribing  the  duration  of  liens  by 
judgment,  expressly  provides  that  the  time  during  which  the 
party  recovering  a  judgment  shall  be  restrained  from  proceed- 
ing thereon  by  the  operation  of  any  writ  of  error,  shall  not 
constitute  any  part  of  the  ten  years,  which  is  made  tiie  limit  of 
the  lien,  as  against  purchasers  in  good  &ith,  and  subsequent 
encumbrancers.  Section  6  makes  ttie  lien  absolute  and  unlimit« 
ed  as  against  the  judgment  debtor.  Section  7  Umits  it  to  ten 
years  as  against  a  certain  class  of  persons,  but  even  as  against 
these,  section  8  continues  it  beyond  the  ten  years  tor  such 
term  of  time  as  the  plaintiff  in  the  judgment  shall  be  restrained 
from  proceeding  on  it  by  the  operation  of  a  writ  of  error.  This 
section,  in  effect,  not  only  declares  that  an  appeal,  which 
operates  as  a  stay,  shall  not  divest  the  lien  of  the  judgment, 
but  shall  not  abridge  its  duration  as  against  bond  fiie  purcha- 
sers and  subsequent  encumbrancers,  but  on  the  contrary  shall 
extend  it  as  against  them,  for  an  additional  period  coexistent 
with  the  time  ^t  proceedings  upon  it  are  thus  suspended. 

It  was  because  such  was  the  law  in  thvi  State,  that  §  383  of 
the  Code  provided  a  way  in  which  a  suspension  of  a  lien  by 
judgment  might  be  effected  ^^  during  the  pendency  of  the  ap- 
peal as  against  pmrchasers  and  mortgagees  in  good  faith."  But 
even  this  section  does  not  confer  power  to  suspend  the  lien  as 
against  the  judgment  debtor,  and  perhaps  not  as  against  sub- 
sequent encumbrancerB  by  judgment 

The  objection,  that  the  sureties  in  the  und«rtaking  are  dk- 
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'  charged,  by  the  extension  of  time  procnred  by  the  principal  by 

{  means  of  the  stay,  is  untenable.    It  is  not  an  extension  o1> 

r  tained  by  an  arrangement  between  the  judgment  debtor  and 

the  plaintiff,  and  by  the  consent  of  the  latter.    The  extension  is 

given  by  law,  and  against  the  will  of  the  plaintiff.    The  princi* 
I  pie  contended  for  has  no  application  to  thiis  case.     The  debtor 

1  has  deposited  his  own  money ;  no  question  arises  as  to  the  rights 

I  or  liabilities  of  sureties ;  but  tiie  only  questions  presented  affect 

i  solely  the  rights  and  liabilities  of  the  judgment  debtor. 

I  A  judgment  of  a  court  of  record  is  not  merged  by  the  recovery 

r  of  a  subsequent  judgqient  in  an  action  upon  the  first,  either  in 

r  the  same  or  in  a  different  court.    {Mumford  v.  Stoch&r^  1  Cow. 

178.)     Kothing  but  actual  satisfaction  will  cancel  the  first 

judgment,  or  divest  its  lien. 


(  The  judgment  of  the  Oourt  of  Appeals,  if  one  of  affirmance, 

J  like  that  of  the  general  term,  will  have  no  other  effect  than  to 

^  affium  the  judgment,  which,  the  money  now  applied  for,  was 

deposited  to  pay,  in  tibat  contingency.    The  defendants  have  a 

right  to  resort  to  the  sum  deposited,  in  the  event  of  an  affirmance 

I  by  the  Court  of  Appeals,  and  the  motion  must  be  denied. 

Approved  on  consultation. 


Davis  k  Pauosb  u  The  Mayob,  &c.,  of  the  Gty  of  Kew  York, 
Jaoob  Shabfb  and  others. 

When  the  act  of  a  municipal  corporation,  againat  which  relief  ia  sought^  affecti 
injnrionaly  the  whole  cotnmtinity  over  irhioh  the  corporate  jurisdiction  extendi^ 
the  attorney-general  la  a  neceeeaify  party  to  the  prosecntion  of  the  Bnit 

It  ifl  only  when  the  corporate  act  which  is  a  pnbUc  wrong  works  also  a  special 
injury  to  particular  indiyidoals^  that  the  action  can  be  maintained  in  their 
names  alone. 

Where  the  presence  of  other  pArdes  than  those  mentioned  in  the  complaint  is 
necessary  to  the  complete  determination  of  a  controversy)  the  language  of  the 
Codc)  g  122)  is  imperative  \  they  must  be  brought  in. 

A  judgment  in  an  action,  in  which  the  attorney-general  is  a  prosecuting  party, 
binds  the  public  which  he  represents^  and  is  a  bar  to  an  action  by  individui^ 
for  the  same  eause;  consequently,  his  presence  is  neoesMuy  to  <«tha  complete  d«- 
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terminatton  of  the  controTeisy/'  when  the  corporate  act  which  is  aon^t  to  bi 
restrained  or  annulled  is  a  public  injury. 
(Special  Tenn.    Before  Dvttf  J.) 
October*  1868. 

Thb  original  complaint  In  this  action,  which  was  brought  to 
roBtrain  the  corporation  from  making  a  grant  of  a  railroad  to  be 
laid  in  Broad way^  is  set  forth  at  large  in  the  report  of  the  pro- 
ceedings on  an  attachment  against  the  members  of  the  Common 
Council.  (1  Boer,  p.  450,  464.)  It  ^as  subsequently  amended 
by  makiDg  Jacob  Sharpe  and  his  assoeiates^-the  grantees  of  Ae 
corporation-^parties  defendants. 

The  cause  was  tried  upon  the  amended  pleadings  before  Mr* 
Justice  DxnsBj  in  June,  1858 ;  the  examination  of  witnesses,  and 
the  arguments  of  counsel,  occupying  the  whole  of  that  spedal 
term.  The  judge,  in  July,  directed  the  question,  whether  the 
presence  of  the  attorney-general,  as  a  prosecuting  party,  was 
not  necessary,  to  be  re-argued.  It  was  re-argued  accordingly  at 
the  beginning  of  this  term  by  Mr.  Tan  Buren  for  the  plaintifb, 
and  Mr.  Flanagan  for  the  defendants,  and  now,  October  2S, 
after  stating  at  length  the  proceedings  that  had  taken  place 
before  him,  the  judge  said,  that  he  was  prepared,  and  should 
proceed  to  announce  his  decision  on  the  question,  which  he  had 
directed  to  be  re-argued — ^namely,  whether  the  action  could  be 
maintained  by  the  plaintifib  alone,  without  the  aid  of  the 
attorney-general  as  a  prosecuting  party,  should  the  court  be  of 
opinion  that  the  evidence  was  not  sufficient  to  prove  that  the 
contemplated  road  would  be  a  public  nuisance,  from  which  the 
plaintiffs,  as  owners  of  property  on  Broadway,  or  otherwise, 
would  sustain  a  special  injury.  The  objection,  that  the  attor- 
ney-general was  a  necessary  party,  was  first  and  very  distinctly 
raised,  on  the  argument  of  the  motion  for  an  attachment ;  and 
the  only  reply  then  given  to  it,  was,  that  the  complaint  alleged, 
not  only  that  the  railroad,  if  established,  would  be  a  public 
nuisance,  but  that,  as  such,  it  would  work  a  special  injury  to 
the  plaintiffii.  The  reply  was  deemed  satisfactory  by  himself, 
and  by  the  judges  who  then  assisted  him ;  but  Mr.  Justice  Bos* 
worth,  in  the  advisory  opinion,  which  he  then  gave,  plainly  in- 
timated his  conviction  that  it  was  only  upon  the  ground  of  a 
public  nuisance,  producing  a  special  injury,  that  the  plainti& 
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could  be  entitled,  as  individualB,  to  maintain  the  action*  He 
(Jndge  Buer)  had  not  then  deemed  it  neceseary  to  express  any 
opinion  upon  the  question,  nor  was  he  then  satisfied  in  his  own 
mind  as  to  the  course  it  might  be  proper  to  pursue ;  indeed,  he 
waS)  at  that  time,  inclined  to  think  that,  setting  aside  wholly 
the  charges  of  a  public  and  private  nuisance^  there  were  other 
grounds,  stated  in  the  complaint,  upon  which  the  plaintiffs,  as 
tax-payerS)  whose  private  interests,  as  such,  would  be  affected 
by  the  wrongful  acts  imputed  to  the  defendants,  might  justly, 
and  in  their  own  names,  demand  the  relief  which  they  claimed* 
If  the  charge  of  a  breach  of  trust  should  be  proved,  it  then 
seemed  to  him,  that  the  plauxtifis,  as  eeetms  que  trusty  would 
be  entitled  to  relief.  Had  he  been  satisfied  by  the  evidence 
given  on  the  trial  before  him,  that  the  contemplated  railroad 
would  be  a  nuisance,  specially  injurious  to  the  plaintifi^,  without 
examining  any  other  question  in  the  cause,  he  would  not  have 
hesitated,  upon  that  ground  alone,  to  have  decreed  a  perpetual 
injunction ;  but  as  the  evidence,  firom  the  conflict  in  the  testi- 
mony of  witnesses,  having  equal  claims  upon  his  belief,  had 
failed  to  produce  that  full  conviction  upon  his  mind,  which 
could  alone  have  justified  him  in  making  such  a  decree,  he  had 
found  it  necessary  to  consider  whether  the  attorney-general,  as 
had  been  intimated  by  Judge  Bosworth,  was  not  a  necessary 
party  to  the  further  prosecution  of  the  suit — ^in  other  words, 
whether,  without  his  intervention  or  presence,  a jf?miZ  judgment 
could  rightfully  be  pronounced.  As  this  question  had  not,  in 
his  opinion,  been  fully  argued,  and  he  had  found  it,  upon  cou' 
sideration,  far  more  doubtful  than  he  had  originally  supposed, 
he  had  directed  it  to  be  redargued,  and  since  the  argument,  with 
an  anxious  desire  to  arrive  at  a  satisfactory  result,  had  examined 
it  with  all  the  care  and  attention  of  which  he  was  capable. 

It  had  been  said,  however,  that  in  the  present  stage  of  the 
cause,  he  had  no  right  to  consider  the  question  at  all;  that  the 
objection  from  the  want  of  parties  was  now  too  late,  and  what* 
ever  judgment  might  be  given,  could  never  be  alleged  to  im* 
peach  its  validity.  He  thought  otherwise.  In  his  opinion  it 
was  not  merely  his  right,  but  his  duty  to  consider  the  question. 
It  was  true  that  under  the  provisions  of  the  Oode,  the.  objection 
of  the  want  of  parties,  if  not  taken  by  demurrer  or  answer—- 
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and  it  was  not  so  taken  in  the  proceedings  before  him — wad 
deemed  to  be  waived.  (Code,  §  98, 144, 147, 148.)  But  there 
were  many  eases  in  which  the  defect  of  parties,  although  not 
insisted  on  by  the  defendant,  could  not  justly  be  disregarded  by 
the  court,  and  it  was  to  meet  such  cases  that  the  Code  provided 
.  (§  122)  that  "  where  a  complete  determination  of  the  contro- 
versy  cannot  be  had  withoat  the  presence  of  other  parties,  the 
court  tn/ust  cause  them  to  be  brought  in."  If,  therefore,  in  bis 
judgment,  there  could  not  be  a  complete  determination  of  the 
present  controversy,  without  the  intervention  of  the  attorney* 
general— as  a  judge,  he  had  no  discretion*  The  Code  imposed 
a  positive  duty.  He  must  cause  the  attomey^general  to  be 
brought  in. 

If  the  determination  of  the  question,  whether  the  attorney- 
general  was  a  necessary  party,  rested  only  on  the  decisions  in 
England,  it  seemed  to  him  that  it  was  free  from  difficulty.  In 
all  the  cases  in  the  English  books,  in  which  the  act  of  a  muni- 
cipal corporation  is  sought  to  be  restrained,  or  annulled,  as  a 
violation  of  its  charter,  a  breach  of  trust,  or  an  excess  of  power^ 
the  attorney-general  is  found  to  be  a  party,  either  prosecuting 
alone,  or  in  conjunction  with,  or  upon  the  relation  of,  individual 
corporators.  He  had  not  been  referred  to,  nor  had  he  been 
able  to  discover,  a  single  case  that  could  be  construed  as  an  ex^ 
ception ;  not  a  single  case,  in  which  such  an  action,  resting 
alone  upon  the  grounds  he  had  stated,  had  been  prosecuted  by 
individuals,  in  their  own  right  and  in  their  own  name.  ^ 
therefore,  the  existing  and  uniform  practice  in  England  was  to 
be  received  as  evidence  of  a  legal  necessity,. he  saw  no  escape 
from  the  conclusion,  that  from  the  nature  of  the  present  contro- 
versy, the  presence  of  the  attomey*general  was  necessary  to  its 
complete  determination.  He  had,  indeed,  doubted,  for  a  time, 
whether  the  English  decisions  conld  be  relied  on  as  applicable. 
The  powers  of  the  attorney-general  in  England  were  derived 
irom  the  common  law,  and  he  was  unwilling  to  say  that  any 
such  powers  belonged  to  the  attorney-general  of  this  state ;  he 
was  unwilling  to  say  that  the  latter  possessed  any  powers  be- 
yond those  which  either  expressly,  or  by  a  necessary  implica- 
tion, are  given  to  him  by  statute.  But  an  examination  of  the 
revised  statute,  which  defines  the  powers  and  duties  of  the 
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ttttomey*general,  had  removed  the  difflctdty.  By  the  rule  of 
the  common  law,  the  attorney-general  is  a  necessary  party  in  all 
snits  in  which  the  crown  is  interested,  and  by  the  first  section 
of  onr  statute  (1  E.  S.  179)  it  is  made  the  duty  of  the  attor^ 
ney^general  to  "  prosecute  and  defend  all  actions^  in  the  event 
of  which  the  people  of  the  state  shall  be  interested,"  in  other 
words,  in  all  such  actions,  he  is  made  a  necessary  party.  In 
England,  a  corporate  aci  affecting  injuriously  a  whole  commu* 
nity,  is  deemed  a  piMic  wrong,  which,  as  such,  the  sovereign 
is  bound  to  redress^  and  it  is  for  this  reason  that  in  all  suits  in 
which  this  redress  is  sought,  the  crown  is  held  to  be  interested. 
The  doctrine  and  the  reasoning,  it  seemed  to  him,  were  just  as 
applicable  here,  where  fortunately  the  sovereignty  resides,  not 
in  an  individual,  but  in  the  people ;  nor  could  he  doubt  that 
the  people,  as  the  sovereign  power,  ought  to  be  considered  as 
interested  in  the  event  of  every  suit  in  which  the  illegal  act, 
which  is  sought  to  be  restrained  or  annulled^  may,  from  its 
nature,  be  justly  treated  as  a  public  wrong,  the  English  deci- 
sions, therefore,  in  his  opinion,  were  not  only  proper  to  be  con- 
sulted, but,  unless  it  could  be  shown  that  they  had  been  contra- 
dicted and  overruled  in  our  own  courts,  he  held  himself  bound 
to  follow  them. 

The  judge  then  remarked,  that  the  English  cases  went  much 
further  than  he  had  before  stated ;  they  not  merely  proved  that 
it  was  an  invariable  usage  to  make  the  attorney^general  a  party 
in  suits  like  the  present,  but  the  grounds  of  the  usage  were 
explained ;  and  he  was  expressly  held  to  be  a  necessary  party. 
He  felt  that  the  examination  which  he  had  given  to  these  cases 
justified  him  in  saying,  that  the  general  rule  to  be  extracted 
from  them  was  this— that  when  the  act  of  a  municipal  corpo- 
ration, which  is  the  subject  of  complaint,  affects  injuriously  the 
public  at  large*-that  is,  the  entire  community  over  which  the 
corporate  jurisdiction  extends— the  attomey'general  is  a  neces- 
sary party  to  the  prosecution  of  the  suit ;  and  that  it  is  only 
where  the  act>  which,  in  this  sense,  is  a  public  injury,  is  also 
productive  of  a  special  injury  to  particular  individuals,  that 
the  action  can  be  maintained  in  their  names.  If  this  was  the 
true  rule,  it  was  manifest,  and  had  not  been  denied,  that  it  bore 
with  a  decisive  application  on  the  case  before  him,  since,  reject- 
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ing  the  charge  of  a  special  injuryy  restiltmg  from  a  public 
nuisance,  the  grounds  upon  which  the  grant  of  the  railroad  was 
impeached— namely,  excess  of  power,  and  breach  of  trust,  were 
those,  which  every  inhabitant  of  the  city,  and  certainly  every 
tax-paying  inhabitant,  had  the  same  right  to  make  the  founda^ 
tion  of  a  suit  as  the  actual  plaintiffs.  Setting  aside  the 
nuisance,  if  the  grant,  upon  the  grounds  alleged,  was  illegal  and 
void,  the  making  it  was  a  public  injury^  affecting  not  the  plain- 
tiffs alone,  nor  specially,  but  the  entire  community  of  which 
,they  are  members.  For  the  purpose  of  showing  tiiat  he  was 
not  mistaken  in  the  import  of  the  decisions,  and  that  the  rule 
which  be  had  stated  was  constantly  applied  when  a  breach  of 
trust  in  the  misapplication  of  corporate  property  was  charged, 
he  would  refer  to  a  few  of  the  cases  whidi  it  had  been  h|s  duty 
to  examine. 

The  judge  then  cited  and  commented  upon  the  cases  below : 
The  Attorney-General  v.  JFbrbea^  2  Mylne  &  Graig,  129 ;  Same 
V.  AspmwaU^  1  Eeene,  153  S«  0. ;  2  Mylne  &  Oraig,  613 ; 
Same  v.  Corporation  of  Poole^  2  Keene,  190 ;  S.  C.  4 ;  M.  &  0. 
17 ;  Same  v.  WUeon^  9  Simons,  80,  in  which  the  Vice-Chancel- 
lor  said,  '<  where  the  object  is  to  restrain  the  application  of  oor« 
porate  property  to  any  other  than  the  public  purposes  to  which 
it  ought  to  be  applied,  the  attorney-general  is  a  necessary  party.'' 
{Attorney- General  v.  Corporation  (ff  lA/oerpool^  1  M.  &  C.  171 ; 
Same  v.  CorporaUon  of  Norwich^  16  Sim.  228 ;  Same  v.  Corpora- 
tion qf  Litchfield^  13  Simons,  647 ;  Same  v.  Mayor  of  Dubiinj 
2  Bligh  N.  E.  312 ;  Spen/:er  v.  Londo^i  and  Birmmghmn  R.  S. 
Co.y  8  Simons,  198 ;  andSampeon  v.  Snyith,  8  Simons,  373.) 

When  he  had  finished  this  review  of  the  cases,  the  judge 
proceeded  to  say  that  the  rule,  which  they  plainly  declared,  or 
necessarily  implied,  was  not  to  be  regarded  as  technical  and 
arbitrary.  It  had  a  solid  foundation  of  principle,  and  was  sus- 
tained by  very  sound  reasons  of  public  policy.  The  object  of 
the  rule  was  to  protect  a  corporation  against  a  multiplicity  of 
suits,  and  to  secure,  in  that  which  is  commenced,  a  final  deteiv 
mination  of  all  the  controverted  questions  which  it  involved. 
When  the  suit  is  brought  by  the  attomey*general,  no  other,  in- 
volving the  same  questions,  can  be  instituted ;  and  when  a  judg- 
ment is  pronounced  in  such  a  suit,  as  the  attorney-general 
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represents  the  pnblic-<-the  public,  that  is,  all  persons,  are  bonnd 
by  the  decision.  {Sampson  v.  8m/Uhy  8  Sim.  273.)  But  if  indi- 
viduals could  maintain  a  suit  for  a  general  and  public  wrong, 
as  many  separate  suits  might  be  brought  as  there  were  mem- 
bers of  the  community,  whose  interests  were  aflfected ;  the  pen- 
dency of  one  such  suit  would  be  no  bar  to  the  commencement 
of  another,  and  the  judgment  pronounced  would  bind  not  the 
public,  but  the  parties  only,  "^lis  was  illustrated  by  what  had 
in  fact  occurred.  Three  suits  in  relation  to  the  Broadway  rail- 
road, two  in  the  Superior  and  one  in  the  Supreme  Court,  in- 
volving all  nearly  the  same  questions,  had  already  been  brought, 
and  were  now  pending.  It  was  to  be  remembered  that  it  was 
not  upon  the  metaphysical  being,  termed  a  corporation,  nor 
upon  the  persons,  by  whom,  for  the  time,  the  corporate  powers 
might  be  exercised,  that  the  heavy  multiplied  expenses  of  need- 
less litigation  would  be  certain  to  tall.  They  would  be  borne, 
in  the  result,  by  the  corporators  themselves,  the  whole  body  of  citi- 
zens, and  would  form  a  positive  addition  to  their  public  burdens 
Every  inhabitant  of  the  city  liable  to  be  taxed,  had,  therefore, 
a  personal  interest  in  the  establishment  and  strict  observance 
of  a  rule  by  which  useless  litigation  would  not  merely  be 
checked,  but  effectually  prevented-  It,  therefore,  seemed  to  him 
that  the  rule  which  he  had  deduced  from  the  English  cases,  was 
in  itself  wise  and  salutary,  and  he  must  therefore  hold  that  he 
was  bound  to  follow  it,  unless  it  could  be  shown  that  in  our 
courts  it  had,  not  merely  been  casually  overlooked,  but  distinctly 
and  deliberately  rejected.  The  only  case  to  which  he  had  been 
referred,  that  with  any  semblance  of  reason  could  be  represented 
as  sanctioning  an  opposite  doctrine,  was  the  decision  of  the  Su- 
preme Court  in  the  case  of  Ch/ridapher  v.  Ths  Mayor  of  New 
York  (18  Barb.  369).  This  was  a  recent  and  solitary  decision, 
and  with  the  utmost  respect  for  the  court  in  which  it  was  pro- 
nounced, he  could  not  regard  it  as  an  authority  by  which  he 
ought  to  be  controlled.  It  was  evident  upon  the  face  of  the 
report  that  the  question  whether  the  attorney-general  was  a 
necessary  party,  was  by  no  means  fully  discussed  or  considered ; 
nor  indeed  were  the  reasons  for  requiring  his  presence  adverted 
to  at  alt  The  learned  judge  who  delivered  tibe  opiqion  of  the 
conrty  referred  only  to  two  cases  as  sustaining  his  own  views 
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(Brmdey  y.  Smi\  Sim,  8 ;  Gray  v,  Chaptm^  2  Simon  and 
Stewftrt,  267).  It  was  to  be  observed,  however,  that  in  neither 
of  these  cases  were  the  defendants  a  municipal  corporation ;  that 
in  the  second,  the  question  whether  the  attorney-general  was  a 
necessary  party  waa  not  raised  at  all,  and  in  the  first,  was 
decided  npon  grounds  which  render  it  certain  that,  had  the  de* 
fendants  been  a  corporation,  his  presence  would  have  been 
required^  He  could  not  say,  therefore,  that  this  decision  had 
altered  or  weakened  his  own  deliberate  conviction,  that  the 
attorney-general  was  a  necessary  party  to  the  further  prosecu* 
tion  of  the  suit  before  him — so  necessary  that  without  his  pre- 
sence the  controversy  could  not  be  ^'  completely  determined," 

He  should  therefore  aUow  ten  days  to  the  plainti£b  to  make 
their  election  whether  they  would  bring  in  the  attorney-general 
as  a  prosecuting  party,  ot  have  an  issue  ordered  for  the  determi- 
nation by  a  jury  of  the  question  of  public  nuisance  and 
special  injury. 

The  plainti£b  elected  to  bring  in  the  attorney-general,^ 


IsssAs  V.  Lnroouf  and  another. 

A  general  allegation  in  a  oomplaint^  that  the  defendant  h«d  reeeired  money,  or 
property,  to  the  nee  of  the  plaintift  or  of  the  aengnor  of  the  plaintifl;  le  bad 
npon  demurrer. 
Whether  the  money  or  property  was  lo  reeeiyed  aa  to  render  the  defendant 
liable^  is  a  qoeetion  of  law,  and  all  the  material  iiM^ti  neoewary  to  preeent^  and 
enable  the  court  to  detennine  the  question,  as  facts  oooftitating  the  cftvse  of 
action,  must  be  stated  in  the  oompUint. 
(Before  Boswosn^  J.) 
October  Special  Term,  1858, 

Thb  plaintiff  brought  this  action  to  recover  a  clidm,  or  de> 
mand,  which  E.  Zachrisson  had  against  the  defendants,  and 
which  had  been  sold  and  assigned  to  the  plaintifb.    The  com* 
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plaint  states  that  the  defendants,  ^^  on  the  28th  of  Febmaiy, 
1852,  were  justly  indebted  to  Zachxisson  in  the  sum  of  $7946.36, 
with  interest  thereon,  for  moneys,  notes,  and  effects,  before  that 
time  had  and  received,  to  and  for  the  use  of  the  said  Zachiisson, 
the  particulars  of  which  will  appear  on  reference  to  the  an* 
nexed  account,  which  is  true,  and  forms  part  of  this  complaint." 
That  being  so  indebted,  they  became  liable  to  pay  it  to  Zachiis" 
son,  or  his  assigns,  when  thereunto  requested,  and  being  so 
liable,  they  did,  as  plaintiff  is  informed  and  believes,  promise 
to  pay  it  to  him. 

It  avers  a  sale  and  assignment  of  the  debt,  to  the  plaintiff, 
in  trust,  and  that  he  has  a  right,  as  owner,  to  the  debt  or  de« 
mand,  and  prays  judgment  for  the  amount  of  it  The  account 
annexed  to  the  complaint,  is  in  the  form  of  debtor  and  creditor. 
As  a  specimen  of  its  items,  one  is  given,  reading  thus ; 

**  September  11, 1861.— To  notes  received  from 
Mercantile  Insurance  Company,  for  the  loss 
of  steamer  *  Union' $10,164.84." 

The  defendants  demur  to  the  complaint,  and  specify,  as  a 
ground  of  demurrer,  that  the  complaint  does  not  state  &ct$ 
sufficient  to  constitute  a  caxise  of  action. 

F.  S.  Clarke^  for  defendant 

jK  J7.  Owen^  for  plaintiff, 

BoswosTH,  J.-^The  complaint  is  clearly  bad.  It  does  not 
contain  ^^  a  plain  and  concise  statement  of  the  facts  constituting 
a  cause  of  action."  The  Code  requires  a  complaint  to  contain 
them  (§  142).  The  rules  by  which  the  sufficiency  of  a  plead*- 
ing  is  to  be  determined,  are  those  prescribed  by  the  Code 
(^  140).  A  stranger  to  this  transaction  can  learn  nothing  of 
its  precise  nature  or  character,  from  the  complaint 

Because  a  defendant  receives  notes  and  effects  to  a  plaintiff's 
use,  he  does  not,  as  a  matter  of  course,  become  liable  to  pay 
him  the  amount  of  them.  Whether  he  has  incurred  such  a 
liability,  may  depend  upon  a  variety  of  fiicts ;  upon  the  pur- 


e72  OASES  m  THE  SUPERIOR  COURT. 

Ii«nAn  T.  lincoln. 

pose  or  object  for  which  he  received  them  ;  whether  he  under- 
took to  convert  the  effects  into  money,  and  to  collect  the  notes; 
whether  he  has  made  himself  liable  for  not  collecting  or  con- 
verting ;  whether  he  has  disposed  of  them  on  his  own  accoont, 
or  some  of  manj  other  &cts  which  readily  occnr  to  the  mind 

Whether  a  defendant  has  received  money  or  property  to  the 
nse  of  another,  is  nsnally  a  question  of  law,  depending  npon 
fkcts  which  are  to  be  litigated,  and  found  by  l^e  conrt  or  a 
jury.  Each  of  the  material  fiftcts,  essential  to  raise  and  uphold 
such  a  conclusion  of  law,  is  a  &ct  which  should  be  stated  in 
the  complaint ;  and  the  whole  of  such  &cts  constitute  the  cause 
of  action.  If  enough  are  not  stated,  to  raise  and  uphold  such 
a  legal  conclusion,  enough  are  not  stated  to  constitute  a  cause 
of  action,  and  the  complaint  is  demurrable  for  that  cause. 

What  the  facts  are,  on  which  the  plaintiff  will  insist,  that,  in 
judgment  of  law,  certain  moneys,  notes,  and  effects  were 
received  by  the  defendants,  to  and  for  the  use  of  S^hrisson, 
the  complaint  does  not  state.  Kor  does  it  state  the  facts,  which 
are  relied  upon,  as  sufficient  to  create  a  legal  liability  of  the 
defendants,  to  pay  to  him,  in  money,  the  amount  of  any  notes 
they  may  have  received  to  his  use.  It  does  not  allege  that 
they  are  due,  have  been  paid,  or  misappropriated,  or  diat  the 
defendant  has  failed  or  refused  to  apply  them  to  the  purpo^ 
for  which  they  were  received,  or  to  deliver  them  to  the  plaintiff. 
If  the  defendant  is  liable  to  pay  the  amount  of  any  notes  he 
may  have  received  for  the  plaintiff,  it  is  by  reason  of  facts, 
beyond  that  of  so  receiving  them.  If  such  facts  exist,  they  are 
not  stated.  The  facts  which,  in  judgment  of  law,  create  such 
an  indebtedness  or  liability,  should  be  stated  in  the  complaint. 

In  this  complaint,  no  facts  are  stated.  It  simply  aflSrms  a 
legal  conclusion,  without  a  statement  of  the  facts  on  which  it 
is  founded.  The  account  annexed  to  the  complaint,  obscures, 
instead  of  making  tjhe  real  ground%of  the  claim  apparent 

The  defendant  is  entitled  to  judgment  on  the  demurrer 
{Gettj/  V.  Buckon  SaUroad  Cbmpam/y  8  How.  P.  R  177). 

But  the  plaintiff  may  amend  his  complaint  in  twenty  days, 
on  payment  of  the  costs  of  the  demurrer. 

Approved,  on  consultation. 


Oases  of  i»RAcnioE,  <6d  in 

Lftwrence  t.  Wright 


Lawbehcub  V.  Wbight. 


In  an  action,  under  thii  Code^  to  recover  the  poascinon  of  real  eitat^  the  facts  set 
forth  in  the  complaint  mnst  show  that  the  plaintiff  has  a  legal  title  to  the 

I  premises  in  question ;  the  mere  ayerment  that  he  has  such  a  titie  is  insnfficientb 

I  Facti^  constituting  a  cause  of  action,  or  a  defence^  in  the  sense  of  the  Code^  are 

physical  fact%  capable  of  being  estabUdied  by  Oral  Or  documentary  proo(  not 

^  propositioni^  which  are  true  in  lav. 

I  Special  Term,  October,  1858. 

i  This  was  an  action  to  recover  the  possession  of  eertain  lots 

I  bf  land,  in  the  city  of  New  York. 

i  The  complaint  averred,  that  the  lots  which  it  described, 

i  Were,  on  or  abont  the  15th  of  January,  1853,  conveyed  by 

{  Francb  Price  to  the  plaintiflf,  by  a  warranty  deed.    That  by 

f  virtue  of  this    conveyance,  the   plaintiff  was  seized  of  the 

premises,  had  a  lawful  title  thei^to^  and  was  entitled  to  the 
I  possession  thereof,  and  that  the  defendant  was  in  the  possession, 

[  and  unlawfully  withheld  the  same  from  the  plaintiff,  and  upon 

these  grounds  demanded  judgment. 
The  defendant  demurred^  and  assigned  the  following  causes 

of  denLurrer. 
1.  That  the  complaint  did  not  show  any  right,  title,  or 

interest  in  Price,  or  any  right  in  him  to  convey. 
!  2.  That  it  did  not  allege,  that  either  Price  or  the  plaintiff 

was  ever  in  possession  of  the  property  claimed. 
3.  That  it  did  not  state  facts  sufficient  to  constitute  a  Cause 

of  action. 

StUhoell  <b  Swcm^  for  defendant 
J.  A.  WagOaff^  for  plaintiff. 

DinEB,  J. — ^It  is  very  clear  that  this  demurrer  must  be  al- 
lowed. All  the  facts  which  the  complaint  avers,  may  be  true, 
and  yet  the  plaintiff  not  have  the  shadow  of  a  right  to  the 

D.— n.  43 
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judgment  which  he  demaads.  The  only  facts  set  foith  in  the 
complaint  are,  that  on  a  certain  day,  one  Price,  bj  a  wairantj 
deed,  conveyed  the  lota  described  to  the  plaintiif,  that  tiM 
defendant  is  in  the  possession  of  the  lots  so  conveyed,  and  with- 
holds thAir  possession  from  the  plaintiff.  It  is,  however,  quite 
certain  that  if,  upon  the  trial  of  the  action,  these  facts,  and 
these  alone,  were  proved  on  the  part  of  the  plaintiff,  no  evi- 
dence on  the  part  of  the  defendant  would  be  required.  The 
complaint  would  be  at  once  dismissed.  The  fstcts,  therefore, 
which  it  avers,  do  not  show  even  a  jnimd  faoie  right  to 
recover. 

It  is  true  that  the  complaint  avers  that,  by  virtue  of  the  con- 
veyance from  Price,  the  plaintiff  became  seized  by  a  Icneful 
title  of  the  premises  in  question,  and  is  entitled  to  the  posses- 
sion, which  the  defendant  unlatqftUly  withholds;  but  these 
allegations  are  not  of  facts,  which,  as  constituting  the  cause  of 
action,  the  Code  requires  to  be  set  forth,  but  are  merely  con- 
clusions of  law,  which,  as  they  do  not  follow  from  the  £ftctB 
previously  averred,  must  be  wholly  disregarded. 

The  defendant,  in  an  action  to  recover  the  possession  of  pro- 
perty distrained,  damage  feasant^  may  aver  in  his  answer,  under 
§  166  of  the  (Jode,  that  he  was  lawfully  possessed  of  the  real 
property  upon  which  the  dibtrcss  was  taken,  without  setting 
fortii  his  title ;  and  it  is  perhaps  to  be  regretted  that  a  like  com- 
pendious form  of  pleading  has  not  been  authorised  in  every 
action,  in  which  an  issue  upon  the  title  to  real  property  is 
properly  raised;  but,  as  the  Code  is  framed,  the  exception 
proves  and  establishes  the  general  rule.  It  proves  that,  in 
every  other  action  than  that  to  which  ^  166  relates,  a  plaintiff 
or  defendant,  who  relies  upon  his  title  to  real  property,  must 
set  it  forth  in  his  complaint  or  answer ;  that  is,  must  set  forth 
the  facts  which,  if  true,  prove  that  the  tide,  which  he  claims, 


I  incline  strongly  to  believe  that  the  errors,  which  too 
frequently  occur  in  pleadings  imder  the  Code,  must  be  ascribed 
to  a  mistaken  interpretation  of  the  words,  *^  facts  constituting  a 
cause  of  action,"  or  "  a  defence ;"  nor  is  the  source  of  the  mis- 
take difficult  to  be  explained.  In  writing,  and  in  conversation, 
the  term  "  fact  ^  is  frequently,  and  perhaps  not  improperly,  ap- 
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plied  to  au  abstract  proposition,  a  proposition  tme  in  morals  or 
in  law,  but  of  which  the  truth  depends,  not  upon  testimony, 
but  upoi>  authority  or  reasoning,  and  in  this  sense  of  the  term 
it  is  obvious,  that  every  just  conclusion  of  law  is  a  &ct.  That 
such  a  conclusion,  however,  although  just  in  itself,  is  not  a  fact 
within  the  meaning  of  the  Code,  is  evident  upon  slight  reflec-  ' 
tion,  and  a  single  example  will  be  sufficient  to  prove. 

There  is  no  apparent  impropriety  in  saying,  <^  It  is  a  fact,  that 
Peter  owes  John  a  sum  of  money,"  but  who  will  assert  that  a 
complaint  would  be  good  that  should  aver  that  the  defendant 
owes  the  plaintiff  a  certain  sum  for  which  the  plaintiff  demands 
judgment,  without  alleging  a  single  fact  from  which  the  debt 
could  arise  (  Yet  if  the  words  of  the  Code,  '^  facts  constituting 
a  cause  of  action,"  refer  to  conclusions  of  law,  and  not  to  the 
facts  from  which,  if  admitted  or  proved,  the  conclusions  are  to  be 
drawn,  even  such  a  complaint  would  be  fl*ee  from  objection.  It 
is  in  reality  no  worse  than  that  now  before  me,  nor  than  many 
that  almost  daily  pass  under  our  observation. 

All  these  errors  in  pleading  will  be  avoided  if  it  is  constantly 
remembered  that  the  facts  which  the  Code  requires  to  be  set 
forth  are  not  true  propositions,  but  physical  facts,  capable,  as 
Buch,  of  being  established  by  evidence,  oral  or  documentary, 
and  from  wliich,  when  so  established,  the  right  to  maintain  the 
action,  or  the  validity  of  a  defence,  is  a  necessary  conclusion  of 
law — ^a  conclusion  which  the  court  will  draw,  and  which  it  is 
quite  unnecessary  that  the  pleader  should  state. 

Approved  upon  cpnsultation. 

Demurrer  allowed,  with  the  usual  liberty  to  the  plaintiff  to 
amend  the  complaint  upon  payment  of  costs. 


SoHBKOK  and  another  t;.  Natlob. 

In  ftn  aetioii  to  r^coyer  danuigM  for  the  brMch  of  a  ooy«n«at^  if  tho  compltiBt 
doM  not  ahow,  either  by  ezpreae  wordt»  or  by  a  neceseaiy  implieation,  that  tho 
•oTtnant  if  brokan  by  the  defendant^  it  is  bad  upon  demurrer. 
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Tbe  dafaet  ii  not  «Qred  by  a  gen«nil  all^gAfcioii,  that  the  Mte  aet  finlb  v««  ^ 
▼ioUiion  of  tho  dofendant't  ooY^nADk* 
(Oetobor  Speeul  Term,*  18M.) 

This  action  was  brought  by  tae  pluntiflb  as  tenants,  againat 
the  defendant  as  landlord,  for  a  breach  of  a  covenant  eon- 
tamed  in  an  agreement  foi^  the  letting  of  the  basement  of  the 
premises  known  as  No.  464  Pearl  street,  New  York. 

The  covenant  alleged  to  be  broken,  is  as  follows:  ^The 
plainti&  show,  that  in  said  lease  it  is  farther  agreed  an  the 
part  of  defendant,  that  the  defendant  should  not  let,  or  allow 
to  be  underlet,  any  other  part  of  the  building  No.  464  Pearl 
street,  for  a  restaurant  or  porter-house." 

The  breach  of  the  coyenant  is  alleged  as  follows:  "The 
plaintiffi  show  that  on  or  about  June  Ist,  1853,  a  porterehonse 
was  opened  on  the  first  floor  above  the  basement,  so  let  bj  de- 
fendant to  plaintiffs,  which  porter-house  is  still  occupied  as  such 
to  the  great  dflmage  of  plaintiffs,  and  in  violation  of  defendant's 
agreement,  as  above  stated." 

The  defendant  demurred  to  the  complaint,  as  not  containing 
facts  sufficient  to  constitute  a  cause  of  action,  because  Hie  plain- 
tiff had  not  averred,  or  shown,  that  the  defendant  let,  or 
allowed  to  be  underlet,  anj  part  of  the  building  No.  464  Pearl 
street  for  a  porter-house. 

Barnard  db  Parsons,  for  the  defendant. 

L  It  is  certain  that  the  breach  alleged  is  not  in  the  Words  of 
the  covenant.  It  does  not  appear  that  the  defendant  had  any- 
thing to  do  with  the  porter-house  whidh  was  opened  on  the  Ist 
of  June.  He  has  agreed  not  to  let^  or  allow  to  be  underlet, 
any  other  part  of  the  building  No.  464  Pearl  street ;  and  if  a 
porter-house  is  kept  there  without  being  allowed  by  the  defeu- 
dant,  he  has  not  broken  his  covenant 

n.  The  breach  alleged  is  not  tantamount  to  following  the 
words  of  the  covenant  If  a  porter-house  was  opened  on  the 
premises,  it  does  not  follow  that  the  defendant  let,  or  allowed 
to  be  underlet,  the  premises  for  that  purpose.  A  porter-house 
may  be  there  without  any  privity  or  consent  of  the  defendant, 
and  to  allow  the  breach  alleged  to  be  good,  would  change  die 
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covenant  from  it»  clear  terms  to  a  covenant  that  a  porter-house 
shall  not  be  opened  in  any  other  part  of  the  premises,  without 
reference  to  any  act  or  permission  of  the  defendant. 

IIL  If  the  plaintiff  cannot  aver,  or  provCi  that  the  defendant 
let,  or  allowed  the  premises  to  be  ni^derlet,  for  a  porter-house, 
they  cannot  recover  in  this  action,  although  they  may  be  able 
to  prove  that  a  porter-house  was  opened  tihere. 

lY.  The  words  in  the  averment  of  the  breach,  that  said 
porter-house  "  is  in  violation  of  defendant's  agreement,"  is  a 
condnsion  of  law  firom  the  facts  previously  stated.  If  these 
fapts  do  not  amount  to  a  breach,  the  condnsion  is  no  more  cor* 
rect  than  to  allege  that  a  dry-goods  store  was  kept  there  "  in 
violation  of  defendant's' agreement*" 

J.  Aithins^  for  plaintiffs,  contra. 

L  By  the  defendant's  agreement,  as  averred,  it  was  under- 
stood that  no  porter-house  or  restaurant  should  be  kept  at  any 
other  part  of  the  building.  The  breach  is  therefore  sufficiently 
averred. 

n.  The  averment  that  a  porter-house  Wfu  opened  in  violation 
of  defendant's  agreement,  and  the  fact  that  it  was  so  opened^ 
requires  the  defendant  to  show  some  defence  in  mitigation,  or 
otherwise,  for  the  non-fulfilment  of  the  agreement  on  his  part 

III.  The  defendant  here  puts  himself  on  his  own  literal  con- 
struction of  the  language  of  the  agreement,  and  claims  to  be 
excused  from  the  fair  interpretation  or  meaning  of  the  agree- 
ment The  plaintiff  have  no  control  of  any  other  part  of  the 
premises  except  the  part  hired  by  them  from  defendant,  and 
there  is  no  doubt  that  the  defendant  is  bound  in  good  faith  to 
falfil  his  agreement  to  the  extent  claimed  by  plaintiflSs. 

DusB,  J. — ^I  cannot  ^ve  that  construction  to  the  covenant  in 
the  lease  which  was  insisted  on  by  the  counsel  for  the  plain- 
tiffii ;  and  giving  the  proper  construction  to  the  covenant,  I  can- 
not say  that  the  complaint  alleges  a  breach.  The  covenant  is 
not  general,  but  is  limited  to  the  personal  acts  of  the  defendant 
It  is  not,  that  during  the  continuance  of  the  lease  no  restaurant| 
or  porter-house,  shidl  be  opened  in  any  other  part  of  the  premi- 
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860,  bat  that  the  defendant  w£Q  not  let,  nor  allow  to  be  under* 
let,  an  J  part  of  the  premiseB  for  snch  a  purpose.  The  complaint 
does  not  allege  that  either  of  these  acts  has  been  done  by  him, 
but  merely,  ^t  in  a  certain  partof  the  premises  a  porter-honse 
has  been  opened.  It  is  tme,  the  words,  ^Mn  violation  of  the 
defendant's  agreement,"  are  added,  but  these  words  aver  only 
a  conclusion  of  law,  and  as  the  condnsion  is  not  jnstified  by  any 
facts  stated  in  the  complaint,  the  arerment  is  irreleTant  and 
nugatory. 

It  may  not  be  necessary  that  the  exact  words  of  a  coT^iant 
should  be  followed  in  assigning  a  breach,  but  it  must  distinctly 
appear,  by  express  words,  or  by  a  necessary  implication,  that, 
admitting  the  truth  of  the  fiusts  stated  in  the  complaint,  the  de- 
fendant has  broken  the  covenant  in  its  true  sense  and  meaning: 
The  words  of  the  covenant  need  not  be  Utendly,  but  must,  in 
all  cases,  be  substantially  followed* 

If  the  defendant  is  the  sole  owner  of  the  building  described 
in  the  lease,  it  is  difficult  to  believe  that  any  part  of  it  can  be 
occupied  as  a  porter-house,  unless  let  by  him,  or  by  one  of  his 
tenants,  for  that  purpose.  Still  such  may  be,  and  I  have  no 
right  to  say,  is  not  the  fact  It  may  be,  tluit  the  occupant  is  a 
mere  intruder  and  trespasser,  or  he  may  have  entered,  and  dium 
to  hold  the  possession,  under  a  paramount  title. 

I  am  therefore  forced  to  say,  that  as  the  fiu^ts  set  forth  intiie 
complaint  do  not  show,  expressly,  or  by  a  necessary  inference, 
a  breach  of  the  defendant's  covenant,  they  are  not  sufficient  to 
constitute  a  cause  of  action. 

Demurrer  allowed,  with  liberty  to  llie  plaintifb  to  amend 
upon  the  usual  terms. 

Approved  upon  consultation* 


Btoams  v.  Williams. 


Wli«r«k  iiiid«r  an  ord«r  upon  the  pUintifF  to  file  Memity  lor  ooifci^  snuid 
ozeentod  by  two  msrtiim  is  filed,  the  jutifioation  of  ono  of  tho  nretie%  upa^ 
«iiMptioiii%  it  foffieiait 

(OototNur  Spoeua  Term.  I85S.) 
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So  held  by  all  the  judges  consulted  bj  Dxteb,  J.,  and  held  to 
apply  to  all  cases  when  the  terms  of  an  order,  requiring  secnrity 
to  be  filed  for  any  purpose,  are  general 


Gbobgx  0.  Gbnist  and  Chasues  H.  Pasbclee,  respondents,  v. 
Kabt  E.  Duseztbubt,  appellant 

If  ft  married  wonum  is  saed  alone^  on  a  contraot  made  by  her  during  eoyertore^ 
and  doee  not  plead  the  coverture^  but  aUows  Judgment  to  past  by  default^  and 
aabseqiiently  applies,  on  motion,  to  the  discretion  of  the  oonrt^  to  set  aside  the 
Judgment^  and  execution  issued  thereon,  the  court  will  not  interfere^  when  it 
appean^  in  answer  to  the  moljon,  that  she  obtained  the  oredit  by  representing 
herself  to  be  a  widow,  and  that  the  plainti£b  had  no  notice  to  the  oontraryi 
but  will  leaTc  her  to  her  remedy  by  appeal,  or  to  other  remedies  that  may 
exiat^  for  enforcing  strictly  legal  righta 

(Before  Oaklet,  Ch.  J.,  Dum,  Gampbiu^  and  Boswosn^  J.J.) 
November  General  Term,  186& 

This  was  an  action  against  the  defendant,  as  maker  of  a 
promissory  note.  Judgment  in  personam  had  been  entered 
against  her,  for  want  of  an  answer,  for  $849.87,  the  amount  of 
the  note  and  interest,  with  costs  of  the  action. 

The  defendant  moved  to  set  aside  the  judgment  for  irregu* 
larity,  and  for  other  relief,  on  affidavits,  showing  that  at  ^e 
time  she  made  the  note  she  was,  since  has  been,  and  still  is,  a 
married  woman.  The  alleged  irregularitj  consists  in  not  hav- 
ing made  her  husband  a  party  defendant.  The  motion  was 
denied,  and  from  the  order  denying  it,  the  defendant  appealed 
to  the  general  term. 

The  affidavits  on  which  the  motion  was  opposed,  showed, 
among  other  things,  that  the  note  was  given  for  goods  sold  and 
delivered  to  the  defendant,  on  the  representation  that  she  was 
a  widow  woman ;  that  she  was  worthy  of  credit ;  that  she  had 
up  a  sign  with  her  name  upon  it,  and  made  many  of  her  pur* 
chases  and  transacted  portions  of  her  business  by  one  L  T* 
Munson,  as  her  agent 
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SeeUy  and  Chemyy  for  defendant 
C.  P.  Evtldwndy  for  plahitiflb. 

By  the  Coubt.  Bobwobeq,  J. — In  SSmg  r.  Jones  (2  Lord 
Baym.  1525)|  it  was  said,  tbat  if  an  action  against  a  fhM 
cawri  be  prosecuted  against  her  alone  to  judgment,  it  is  error, 
for  which  it  may  be  reyersed  on  writ  of  error  brought  bj  the 
husband.  In  JiUner  et  al.  v.  MH/nes  et  d.  (3  Term  B.  637), 
the  Court  of  King's  Bench  assented  to  the  correctneea  of  tiiis 
position. 

But  it  is  said  that,  unless  he  brings  error,  the  judgment  wiU 
stand  good,  for  the  wife  alone  o^nnot  bring  error  (Bro.  Abr. 
•Et  Error,  foL  173,  and  Ht.  Joinder  in  Action,  fol.  88). 

Such  a  case  was  expressly  provided  for  by  the  Beyised 
Statutes  (2  B.  8.  693,  §  6). 

It  is  undoubtedly  true,  that  a  fhne  covert  cannot  regularly 
be  sued  as  Kfime  edU:  her  contracts  made  during  corerture 
create  no  personal  obligation  on  which  a  judgment  vehpereonam 
can  be  recovered  against  her  {Sookham  r.  ChaimierSy  3  Bro. 
andBing.93;  MarehaUr.JRiaiony8T.'R.S4Si  SEenfsCom. 
161). 

Although  this  be  so,  the  question  is  still  left,  in  what  way  is 
the  nonjoinder  of  the  husband  to  be  made  available  to  the 
wife,  and  what  fire  the  1^^  consequences  of  her  suffering 
judgment  to  be  taken  against  her  by  default  ? 

It  has  been  held,  that  the  coverture  cannot  be  pleaded  in  bar 
of  the  action,  but  only  in  abatement  of  it  (MUner  v,  2fSeie§y 
8  T.  R  637).  That  this  plea  can  only  be  pleaded  by  her  in 
person  (2  Sand.  809,  a. ;  Graham's  Pr.  329, 3d  edit). 

That  if  the  fSftct  of  coverture  be  doubtful,  the  court  will  not 
relieve  her  on  motion,  summarily,  but  will  leave  her  to  her 
plea  of  coverture,  in  the  ordinary  course  of  proceeding  (Par- 
tridge V.  Clarke^  6  T.  R  194), 

It  has  also  been  held,  that  where  a  married  woman  has  been 
sued  and  arrested  as  a  fhne  eote,  the  court  will  not,  as  a 
matter  of  course,  discharge  her,  on  motion,  on  filing  common 
bail,  if  she  obtained  the  credit  pretending  she  was  a  sing^ 
woman,  or  is  sued  as  an  acceptor  of  a  bill  of  nchange  (Pa 
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V.  Meadofhy  W.  Bl.  E.  904;  Partridge  v.  Clarke^  mipra: 
JSichardaan  v.  Oowlany  2  KardL  40 ;  Jones  v.  Zeyne^  7  Taunt 
65> 

The  principle  of  these  decisioQa  covers  the  merits  of  this 
motion,  so  far  as  it  is  to  be  treated  as  one  addressed  merely  to 
the  discretion  of  the  conrt 

It  appearing,  in  answer  to  the  motion,  that  a  frand  has  been 
committed  in  procuring  the  credit,  that  the  defendant  is  sned 
as  the  maker  of  a  note^  the  court  is  not  bonnd  to  interfere,  as 
a  matter  of  conrse,  in  a  snmmary  way,  to  give  relief. 

The  Code  has  enacted  nothing  snlMtantiallj  new,  by  provid- 
ing that  in  an  action  against  a  married  woman,  to  charge  her 
inpereanamj  her  husband  shall  also  be  a  party  defendant  (Code, 
§114;  2ILS.  697,^5;  M(n^ee  y.  JBarU  dk  Jaekeany  13  Wead. 
271). 

llie  Code  provides  (§  144),  that  the  defendant  may  demur  to 
the  complaint,  when  it  shall  appear  on  the  face  thereof,  that 
there  is  a  defect  of  parties  plaintiff  or  defendant ;  that  if  such 
matter  does  not  appear  on  the  face  of  the  complaint,  the  objec- 
tion may  be  taken  by  answer  (§  147) ;  and  that,  if  such  objec- 
tion be  taken  neither  by  demurrer  nor  answer,  the  defendant 
shall  be  deemed  to  have  waived  the  same  (§  148). 

The  published  abstract  of  the  decisions  made  by  the  Oourt 
of  Appeals,  in  October,  1858,  represents  that  court  to  have 
decided,  in  Hadinga  v.  MoSSmiey  db  Thomas,  that  ^^  where  an 
action  concerning  her  separate  property  is  commenced  by  a 
married  woman  in  her  own  name  oi^y,  if  no  objection  on  that 
account  was  taken,  by  answer  or  demurrer,  such  objection  is 
waived.'* 

If  that  rule  is  equally  applicable  to  a  fime  covert  defen- 
dant, then  the  mere  objection  of  the  non-joinder  of  the  hus- 
band is  waived,  by  omitting  to  take  it  by  answer. 

The  only  objection  that  would  remain,  relates  to  the  merits 
of  the  action. 

If,  as  is  contended  by  the  defendant's  counsel,  the  judgment 
is  void,  she  needs  no  aid  from  the  court  In  an  action  of  tres- 
pass for  taking  her  property,  the  plaintiffs  cannot  protect 
themselves  by  the  judgment  and  execution  issued  thereon,  if 
the  judgmoit  is  void. 
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If  not  Yoid,  but  merely  erroneoiifl|  and  the  error  is  one  which 
entitles  the  defendant  to  have  the  judgment  reveiBed,  as  a 
matter  of  strict  legal  right,  then  she  will  have  a  pedect  remedy 
bj  appealing  from  the  judgment 

The  defendant's  counsel  supposes^  that  no  appeal  can  beliad 
from  a  judgment  entered  bj  de&ult,  and  ther^ore  insiBtB  that 
it  is  the  duty  of  the  court  to  relieye  her  upon  motion.  Iha 
case  does  not  require  the  decision  of  the  question,  whether  an 
appeal  will  lie  in  such  a  case.  The  only  substantial  question 
presented  by  this  appeal,  is  simply  this :  Is  such  a  defendant, 
on  such  a  state  of  facts,  entitled  to  reliei^  on  motion,  as  a  matter 
of  strict  legal  right  ? 

In  addition  to  the  cases  cited,  in  which  the  court  refused, 
under  similar  circumstances,  to  discharge  a  married  woman 
from  arrest,  on  filing  common  bail,  Jfcre$  v.  Riohourdson  (8 
Bam.  and  Ores.  421)  is  an  authority  for  the  position,  that,  after 
judgment  by  default  against  a  married  woman,  and  her  arrest 
upon  ca.  aa,y  the  court  will  not  discharge  her  from  custody,  as 
a  matter  of  course,  on  motion,  notwithstanding  the  fe^  of  her 
oovertore  may  be  incontestable. 

In  that  case,  which  was  decided  in  1828,  such  a  motion  was 
denied,  and  she  was  left  to  her  remedy  by  writ  of  error. 

In  JStffTion  T.  Jones  (15  Mes.  and  Wels.  666),  after  a  judg- 
ment had  passed  against  husband  and  wife,  and  her  body  had 
been  taken  in  execution,  the  court  refused  to  discharge  her 
from  custody,  for  the  reason  that  she  did  not  swear  that  she 
had  no  separate  estate.  The  reason  of  discharging  a  married 
woman  from  custody  in  such  cases,  is  said  to  be,  that  her  im- 
prisonment will  not  be  continued  as  a  means  of  coercing  pay- 
ment, inasmuch  as,  in  judgment  of  law,  she  is  incapable  of 
acquiring  property. 

But  if  she  has  dealt  as  a  fUme  eole^  and  has  obtained  credit 
on  the  representation  of  her  being  a  single  woman,  it  is  equi- 
table that  she  should  apply  her  property  to  pay  debts  which 
were  contracted  under  such  circumstances.  As  the  justice  of 
the  plaintiffs'  claim  is  not  controverted,  as  the  most  they  can 
effect  with  their  execution  is  to  reach  sufficient  of  her  separate 
property  to  pay  the  judgment,  they  will  not  acquire  any 
inequitable  advantage,  and  she  will  not  be  deurived  of  any 
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equitable  right,  if  the  judgment  and  execution  are  allowed  to 
stand.  If,  as  her  counsel  seems  to  suppose,  an  appeal  from  the 
judgment  will  not  lie,  the  only  consequence  wiU  be,  that  the 
plaintifiB  will  obtain  what  in  equity  they  are  entitled  to,  if  they 
have  levied  on  sufficient  property  to  satisfy  the  judgment 

We  are  of  the  opinion,  that  the  defendimt  is  not  entitled  to 
the  relief  sought,  upon  a  summary  application  to  the  discretion 
of  the  court  There  are  no  equitable  considerations  requiring 
its  interference. 

^  The  order  appealed  from  must  be  affirmed,  with  costs  ;  and 

^  the  defendant  must  be  left  to  obtain  such  strictly  legal  relief  as 

she  may  be  entitled  to,  by  such  ordinary  proceedings  as  she 
^  may  be  advised. 


fismaBs  and  others  v.  Mrr.T.TgR. 


Th«  wordi^  '^proMedingi  to  eompd  the  detennination  of  daima  to  real  eetate^** 
t  in  §  808  of  the  Oode^  refer  only  to  the  ipeeial  prooeediDge  anthoriied  by  the 

f  reTised  etatvtee. 

In  an  action  t<j  set  aside  a  eonyeyanee  of  real  estate^  an  extra  allowance  can 
only  be  made  when  the  case  upon  the  trial  appears  to  be  ''difficult  or  extraor- 
dinary,** or  **  the  prosecntion  or  defence  has  been  nnreasonably  or  unfairly 
I  eondncted." 

(November  Special  Tenn,  1858.    Before  Oaxut,  CL  J.) 

Thb  complaint  was  filed  to  set  aside  a  conveyance  of  real 
estate,  in  the  city  of  New  York,  upon  the  grounds  of  the  incom- 

'  petency  of  the  grantor,  and  the  exercise  of  undue  influence. 

'  tTpon  the  coming  in  of  the  answer,  issues  were  directed,  which 

were  found  by  the  jury  in  favor  of  the  defendant.  Subse- 
quently, at  a  special  term,  a  new  trial  was  refused,  and  the 
complaint  finally  dismissed.  The  defendant  now  moved  for  an 
allowance  under  §  308  of  the  Oode. 

Oaklet,  Ch.  J.— As  it  does  not  appear  that  the  judge  who 
tried  the  issues,  deemed  the  case  to  be  ^^  difficult  or  extraordi- 
nary," and  there  is  no  evidence  that  the  prosecution  of  the  suit 
has  been  ^^  unreasonably  or  unfiurly  conducted,"  I  am  satisfied, 
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that  I  haye  no  power  to  make  any  additional  allowance.  It  is 
a  mistake  to  suppose  that  this  action  is  a  proceeding  to  compel 
the  determination  of  a  claim  to  real  property,  within  the  mean- 
ing of  the  Code.  The  proceedings  to  which  alone  §  808  refeiBi 
are  those  specially  authorised  by  the  revised  statutes  (2  B.  8. 
or  p.  812),  and  the  provisions  ii^  relation  to  which,  although 
modified  in  form,  the  Gode,  by  an  express  provision,  baa  retained 
in  force  (§  448).  The  motion  is  denied  without  costs. 
Approved  on  consultation. 


Obooksb  and  another  v.  Olaughlt. 

Tli«  d«f€Bdaiii  in  an  netion,  will  be  aUowad  to  set  off  a  jadgment  in  hk  &vw 
for  eottii  egaintt  a  jadgment  upon  a  yerdiet^  in  faTor  of  the  plaintifi,  wken  the 
Utter  are  ^own  to  be  imolrent^  notwithetanding  tbey  had  prerloiul j  aaqgned 
the  Terdiet  to  their  attorney. 

(November  Spedal  Tern),  ^868.    Before  the  Chief  Jiutiee.) 

Thb  plaintiffs,  in  an  action  for  the  recovery  of  money,  only 
obtained  a  verdict  for  $35,.which  they  immediately  assigned  to 
their  attorney.  Judgment  was  subsequently  entered  and  per- 
fected, and  was,  that  the  plaindfib  should  recover  the  $35,  and 
the  defendant  his  costs,  amounting  to  $65.56.  The  defendant 
upon  an  affidavit  of  the  facts,  and  of  the  insolvency  of  the 
plaintiffs,  moved  that  the  judgment  of  the  plaintiff  should  be 
satisfied  by  a  set-off  of  an  equal  amount  of  the  costs  which  he 
had  recovered. 

The  Chief  Justice,  without  passing  upon  other  questions 
which  were  raised,  held  that  the  insolvency  of  the  plaintifb 
was  not  only  a  sufficient,  but  a  conclusive  reason  for  granting 
the  motion* 

Approved  on  conaultatioiL 
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HuBBAEb  &  WlLUB  V.  QxSttDi 

Vhai  Judgment  ^rediton  hayo  acquired  a  lien  upon  a  fbnd  in  the  hande  of  a  n- 
oeiTer,  the  court  will  not^  upon  their  petition,  make  an  order  upon  the  receiver 
to  aatidy  the  judgment  oot  of  the  moneys  in  his  handi^  until  a  decree  hae  been 
made  in  the  action  in  which  the  receiyer  wae  appointed*  and  notice  haa  been 
given  to  all  other  crediton  interested  in  the  distribution  of  the  fund.  But  in 
order  to  protect  the  petitioncriy  an  order  will  be  made  up<in  the  receiyer,  for- 
bidding him  to  make  any  payments  out  of  the  fond  without  notice  to  the  peti- 
tioner%  or  their  attorney,  and  allowing  the  petitioners  to  institute  such  an 
action  against  the  receiur  and  other  partici^  as  they  moff  he  adnmd, 
(Oeneral  Term,  I>ecember,  1868.) 

Appeal  from  an  order  at  special  term.  All  the  material  facts 
are  stated  in  the  opinion  of  the  court 

EooHSy  for  plaintifib  and  Ippellants. 

Dodge^  for  petitioners. 

By  tAjr  Ooubt.  HomcAir,  Ji-^This  is  an  appeal  from  an 
order  made  at  the  special  term,  declaring  that  tiie  petitioners, 
Oeorge  (Gardiner  and  Joseph  P.  Gardiner,  had  acquired  a  lien 
for  the  payment  of  the  judgment  stated  therein,  npon  the  frmd 
in  the  hands  of  the  receiver,  before  his  appointment;  that  snch 
fond  came  into  his  hands  subject  to  such  lien,  and  that  the 
receiyer  satisfy  such  judgment  with  interest,  out  of  the  assets 
received,  and  to  be  received  by  him,  before  {Payment  of  any 
other  claims. 

In  order  to  tmderstand  the  grounds  of  thd  d^(!ision  we  have 
made  of  this  case,  it  will  only  be  necessary  to  state  the  following 
facts :— On  the  22d  of  January,  1852,  the  petitioners,  G.  &  J. 
P.  Gardiner,  named  in  the  order,  brought  their  action  in  the 
supreme  court  of  this  state,  against  the  two  plaintiffii  in  this 
suit,  Walworth  &  Nason,  with  the  defeudant.  Guild,  comprising 
the  firm  of  Walworth,  Nason  &  Guild,  and  doing  business  in 
New  York.    A  judgment  appears  to  have  been  regularly  ob^ 
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tained  in  that  suit  on  the  ^Ist  of  April,  1853.  On  the  Sid 
of  July,  1852,  the  plaintifb  institated  a  creditors'  snit  on  tli&t 
judgment,  and  an  execution  thereon  retomed  unsatisfied  for 
a  residue.  They  procured  the  appointment  of  a-  reoeiver,  en 
the  2l8t  of  September,  1852,  and  no  further  steps  have  been 
taken  in  that  suit. 

On  the  22d  of  Hay,  1862,  the  present  action  was  commenced. 
The  plaintifb  are  Walworth  and  Nason,  reeidentB  of  Masaachn- 
settB,  with  Hubbard  and  Willis,  their  assignees  under  the  pro- 
ceedings against  them  as  insolyents,  taken  in  that  state ;  the 
effect  of  which,  as  stated  in  the  complaint,  has  been  to  rest  aQ 
the  property  of  Walworth  and  Kason  in  them.  The  defendant, 
Guild,  is  the  other  partner  of  the  firm  of  Wal worth,  Naaon,  and 
Guild. 

The  prayer  of  this  complaint  is  for  an  account  of  the  asselB 
of  the  firm,  their  application  to  the  debts  of  the  firm  without 
preference,  an  injunction  and  receiver,  and  payment  to  the 
plaintifb,  Hubbard  and  Willis,  as  assignees,  of  any  amount 
which  may  appear  due  to  them,  as  representing  Walworth  and 
Kason. 

An  injunction  issued  against  the  defendants  the  29th  of  May, 
1852,  restraining  him  from  intermeddling  with  the  partnerohip 
property  in  the  usual  form ;  and  on  the  4th  of  November,  1852, 
a  receiver  was  appointed,  who  took  possession. 

It  should  also  be  noticed  that  a  certain  amount  was  collected 
under  the  Gardiners'  execution,  by  the  sheriff^  and  that  the 
funds  in  the  hands  of  the  receiver  in  this  action,  have  resulted 
chiefly  from  debts  due  to  the  firm ;  and  such  is  the  nature  of 
the  assets  remaining  under  his  controL 

The  Gbffdiners  presented  their  petition  to  this  court,  setting 
forth  the  above  fstcts,  as  well  as  others  not  now  material  to  be 
stated,  gave  notice  to  the  parties  in  the  action,  and  the  receiver; 
and  upon  that  petition  the  ord&r  appealed  from  was  made. 

We  do  not  intend  to  express  an  opinion  upon  the  legal  rights 
of  the  petitioners,  on  the  facts  as  presented^further  than  to  say, 
that  they  are  plainly  not  so  untenable  as  to  justify  a  dismiBsal 
of  the  petiticm,  and  vacating  the  order  on  the  merits.  Bat  we 
are  of  opinion  that  in  the  present  state  of  the  proceedings 
in  this  suiti  and  upon  this  petition,  an  order  for  dedaiing  t^ 
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priority  of  the  claim^  and  adjudging  payment  cannot  h9 
made. 

Althongli  the  applicants  have  not  proceeded  in  their  snit 
upon  the  judgment,  and  obtained  the  usual  order  for  payment, 
out  of  the  funds  collected  by  their  receiver,  yet  they  are  enti« 
tied  to  institute  a  suit  here  to  reach  other  equitable  assets  in 
other  hands.  {Ore&moood  v.  JBroadAeadj  8  Barb.  S.  C.  Bep, 
596 ;  see  also  Sale  v,  Zawson^  4  Sand.  S.  C.  Bep.  718.)  Sup- 
plemental, or  farther  bills  to  reach  other  property,  which  could 
not  be  reached  by  a  previous  creditor's  bill,  were  of  frequent 
occurrence. 

Of  course  it  should  be  made*1x>  appear  that  the  claim  was 
unsatisfied ;  and  it  might  be  that  they  could  not  get  a  decree 
lor  actual  payment  here,  until  the  suit  was  closed  in  the  supreme 
court  The  completion  of  the  proceedings  in  the  supreme 
court,  woidd,  however,  leave  the  petitioners  exactly  where  they 
are  now,  as  to  the  fund  under  the  control  of  this  court  An 
applicatioH  must  be  made  here. 

K  again,  the  present  action  had  proceeded  to  a  decree,  di- 
recting accounts  to  be  taken,  and  all  creditors  to  be  called  in, 
in  the  usual  form,  the  present  mode  of  proceeding  might  be 
proper.  This  was  the  course  pursued  in  the  important  case  of 
JSUiot  V.  The  United  Ineuranoe  Compa/m/  (7  Gill's  Maryland 
Reports,  387),  a  case  bearing  much  upon  Ihe  question  of  right 
here  presented,  as  well  as  that  of  form.  A  petition  was  there 
filed,  after  a  decree,  in  a  creditor's  suit  against  the  corporation, 
was  answered  by  the  receiver,  and  the  point  raised  thus 
settled. 

The  reason  for  allowing  such  proceeding  after  a  decree  was 
obvious.  The  cause  is  then  no  longer  under  the  control  of  the 
parties ;  but  what  is  of  more  importance,  every  creditor  has  an 
opportunity  of  being  heard,  to  establish  his  own  demand,  and 
contest  that  of  others.  Those  who  appear  are  qtuiri  parties  to 
the  suit,  and  must  have  notice  of  every  material  proceeding. 

But  in  the  present  case,  even  allowing  that  the  receiver  may 
be  treated  as  representing  the  creditors,  and  even  if,  in  strict* 
ness,  a  power  resides  in  this  court  to  make  the  order  in  this  form, 
we  should  deem  it  inexpedient  to  do  so. 

The  creditors,  if  fully  represented  by  him,  should  have  the 


688  CASES  IN  THE  SUPERIOR  COURT, 


Hubbard  y.  Guild. 


receiver  a  formal  party  to  a  record^  and  called  upon  to  set  n^ 
every  justifiable  defence  to  the  claim,  or  to  bring  snperior  or 
equid  rights  of  othen  before  the  court  This  was  done  in 
Waring  v.  RabvMon^  referred  to.  The  defendant,  Miller,  tlie 
receiver,  was  nnited  with  the  partners  in  a  bill  to  test  the  valid- 
ity of  a  confessiotL  of  judgment  tnade  after  his  appointment 

Wehave  seen  a  similar  course  pursued  in  the  Maryland  case^ 
although  a  petition  was  there  justifiable. 

In  several  cases  in  which  the  re<$eivers  of  the  life  and  Fin 
Insurance  Company  were  concerned,  as  representing  the  inte^ 
rests  of  creditors  and  stockhold^  bills  were  filed  against 
them.  * 

In  one  case^  conducted  by  the  late  eminent  counsel,  Mr.  F. 
A.  Jay,  commenced  before  their  appointment,  he  filed  a  supple- 
mentary bill  to  bring  them  in;  In  no  case  while  they  were 
conmion  law  receivers,  was  any  demand  or  claim  affecting  the 
property  of  the  company,  litigated,  by  petition,  in  the  soit  in 
which  they  were  appointed.  Bills  were  always  brought  After 
1830,  they  became  receivers  undto  the  revised  statutes,  upon 
application  of  the  attorney-general ;  and  then  the  adjustment 
of  claims  was  made  under  ti^e  statutory  provisions. 

The  court  of  chancery  does,  indeed,  sometimes  pass  upon 
rights  in  a  summary  way,  by  an  estamination  jpro  wUrefH  wo; 
but  it  will  be  found  that  in  general  this  is  allowed  only  to  aetde 
a  right  of  possession,  such  as  where  a  mortgage  is  interfered 
with  by  the  possession  of  the  receiver,  very  firequently  an  eject- 
ment is  ordered  to  be  brought  or  defended  (Smith  on  Se- 
ceivers). 

It  is  uiged  by  the  counsel  of  the  applicants,  and  there  is  force  in 
the  argument,  that  they  should  Hot  be  left  for  the  assertion  of 
their  rights,  to  the  Contingency  of  a  decree  being  had  in  this  suit, 
over  which  they  hate  not  the  slightest  control,  and  which  may 
be  abandoned  by  the  parties,  or  even  the  plaintiff,  at  his  will 
That  the  dismissal  of  the  suit  would  regularly  supersede  tbe 
receiver,  and  the  funds  would  go  among  the  parties  to  the 
record. 

We  can  so  far  take  notice  of  the  petitioners'  intervention  in 
this  cause,  and  their  rights,  as  to  protect  them  from,  this  result 
The  casesof  Zangan  v.  BaweOy  1  Sch.  &  Lefiroy,  295;  WUU 
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Hubbard  ▼.  Qoild. 

V.  Lord  WestTneath,  2  Molloy,  128,  and  Beatty  Kep.  180 ;  and 
Jfurr&ugk  v.  French,  2  Molloy,  497,  afford  authority  enough 
for  restricting  a  receiver  from  paying  out  the  funds  without  the 
priority  of  the  claimant. 

In  t£e  above  cited  cases  orders  to  such  an  effect  were  made 
upon  terms  of  the  parties  filing  bills  immediately. 

We  are  of  opinion,  that  the  order  of  the  28th  day  of  October, 
1853,  made  at  special  term,  must  1>e  vacated.  And  that  an 
order  be  entered,  directing  the  receiver  appointed  in  this  cause, 
not  to  pay  out  any  moneys  in  his  hands,  without  notice  to  the 
attorney  of  the  petitioners,  George  Gardiner  and  Joseph  P. 
Gardiner ;  that  such  petitioners  have  liberty  to  institute  such 
action  against  the  receiver  in  this  cause  as  they  may  be  advised, 
making  such  other  persons  parties  as  they  shall  see  fit ;  and 
that  neither  party  be  allowed  costs  as  against  the  other,  for  the 
petition,  or  the  proceedings  thereupon,  or  upon  thb  appeal. 


D.— n.  44 


INDEI. 


ACCORD  AND  SATISFACTION. 

1.  When  cattle,  sold  without  a  warranty, 
are  found,  when  slaughtered,  to  have 
been  bruised,  and  the  seller  for  that 
reason  makes  a  deduction  from  the 
original  price,  and  accepts  a  less  sum 
in  satisfaction,  he  is  bound  bv  the  set- 

'  ilement — the  equity  of  the  deduction 
makes  it  a  good  accord  and  satisfac- 
tion.    Tayl^  v.  Nuttbaum,         -   802 

2.  When  the  claim  of  a  creditor  is  dis- 

Suted  in  good  faiih,  and  to  settle  the 
ispute  he  abates  a  part  of  his  de- 
mand, the  settlement^  as  a  compromise, 
is  valid  and  binding,  although  he  was 
not  legally  bound  to  make  the  abate- 
ment id. 

8.  One  R.  K.  C  held  notes  of  the  defend- 
ants, including  the  three  notes  in  suit, 
which  were  payable  to  his  order, 
amounting  to  nearly  $8000,  and  they 
being  unable  to  pay  their  creditors, 
he  made  a  settlement  with  them,  and 
accepted  from  them  as  a  payment  in 
full  of  all  the  notes  so  held  by  him, 
the  note  of  a  third  person  for  $500, 
which  was  paid  at  maturit},^.  R.  K. 
Gb  then  for  a  valuable  consideration 
endorsed  the  notes  in  suit  without 
recourse  to  the  plaintifi^  who  at  the 
time  of  the  endorsement  had  notice 
of  the  settlement  with  the  defendants. 
Webb  v.  Gddmiith,  418 

4  MeH  that  althoogh  the  note  of  a  third 
person  so  receivea  by  R.  K.  C  was  for 
a  much  less  sum  than  was  then  owing 
to  him  £rom  the  defendant^  yet  its 


acceptance  by  him  as  a  payment  in 
fuU|  rendered  the  transaction  valid  as 
an  accord  and  satisfaction,  and  that 
the  plaintiff  having  notice  of  the 
facts  was  bound  by  the  settlement 

id 


ACTION. 

.  No  action  can  be  maintained  by  a 
father  to  recover  damages  for  the 
removal  of  his  infant  child  so  as  to 
prevent  the  production  of  the  body 
of  the  child  upon  a  habeas  corpus^ 
when  it  appears  the  father  had  not 
an  absolute  riuht  to  the  custody  of 
the  child,  and  that-  the  child  was 
incapable  of  rendering  any  services 
of  value.    Riting  v.  Bodge^  42 

2.  If  the  conduct  of  the  defendant,  in 
the  removal  of  the  child,  amounted 
to  a  violation  of  the  provisions  of 
the  R  Stat  (2  R.  S..  p.  672)  he  is 
liable  to  Ji>e  prosecuted  for  a  nfis- 
demeanor,  but  is  not  liable  to  a  civil 
action  unless  special  damage  is  shown. 
No  such  action  is  given  by  the  statute. 

id. 

8.  F.  ^  Co.  sold  and  delivered  to  D.  100 
boxes  of  raisins  at  $2  per  box  nt  4 
months  credit  for  approved  paper,  and 
received  in  payment  a  bill  of  ex- 
change drawn  and  endorsed  by  D.,  and 
accepted  by  a  house  in  Philadelphia. 
D.  alleging  that  the  raisins  were  of 
inferior  quali^  to  the  sample  by 
which  they  had  been  sold,  endeavored 
to  rescind  the  contract,  and  gave  a 
written  notice  to  F.  d;  Co.  that  pfiy- 
ment  of  the  acceptance  would  he 
resisted.    The  bill  at   its   maturing 
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was  not  presented  to  the  aooeptor  for 
payment^  and  at  the  eroiration  of 
the  term  of  credit^  F.  A  Uo.  brought 
their  action  against  D.  for  the  price 
of  the  raiidns  so  sold  and  delivered  to 
him.    Franeia  y.  JDd  Banco,  188 

4L  ffeld,  that  the  aotion  oould  not  be 
maintained  npon  the  original  con- 
sideration, the  debt  created  by  the 
sale  haying  been  satisfied  b^  the 
reception  in  payment  of  the  bill  of 
ezchanffe,  and  that  the  qjiestion  of 
D/s  liability  as  drawer  and  endorser 
could  only  bNd  properly  raised  and 
determined  in  an  action  npon  the  bill 
itsel£  ,  id 

fi.  Section  81  in  the  title  of  Ejeetment 
in  the  R.  8b  is  one  of  those  general 
provisions  relating  to  actions  concem- 
mg  real  property  which  apply  to 
actions  under  the  Code,  aocoroing  to 
the  subject  matter  of  the  action,  and 
without  regard  to  its  form  (Code,  § 
466).    Lanff  y.  WUbrahmn,  171 

6.  The  provisions  in  the  section,  by 
their  reasonable  interpretation,  apply 
to  all  cases  where,  from  any  cause,  the 
title  of  the  plaintiff  has  ceased  to 
exist  before  the  trial  id 

1  It  is  not  necessary  to  file  a  supple- 
mental answer  to  enable  b  defendant 
to  avail  himself  of  the  defence  which 
these  provisions  furnish.  id 

8.  When  an  order  for  the  resale  of 
mortgaged  premises  is  made  in  a 
foreclosure  suit  on  account  of  A  B, 
as  the  first  purchaser,  and  requiring 
him  to  pay  any  difference  in  price, 
no  action  can  be  maintained  on  the 
order  against  C  D,  on  the  ground 
that  he  was  the  real  purchaser.  The 
order  concludes  the  owners  of  the  fee. 
Paine  v.  SmUh,  298 

9.  In  an  aotion  on  promissory  notes, 
given  for  work  and  labor  done,  and 
materials  famished  by  tiie  plaintiff  in 
buildine,  altering,  and  repairing  cei^ 
tain  buudings  beTonsring  to  the  ddend- 
ant,  it  is  a  good  defence,  that  the 
plaintiff,  before  he  commenced  the  ac- 
tion, had  commenced  proceedings  in 
the  Common  Plea^  to  enforce  his  lien 
upon  the  buildings  for  the  same  debt 
Ogden  v.  Bodis,  611 


10.  Such  a  proceeding  is  an  action,  anb- 
stantially,  for  the  same  cause,  with  the 
additional  remedj  that,'  if  the  debt  is 
established,  the  ben  will  be  enfozeed. 

«f 

11.  In  an  action  against  the  owner  of  a 
building  in  the  city  of  New  York,  to 
recover  a  balance,  alleged  to  be  due 
from  him  upon  the  contract  for  the 
erection  of  the  building  the  defendant 
cannot  set  up  as  a  bar  to  a  recoveiy, 
that  medianics  and  other  persons  haid 
taken  the  necessary  preliminary  steps 
for  establishing  liens  upon  the  build- 
ing, for  labor  performed,  or  materials 
furnished  by  them,  at  the  request  of 
the  contractor.      WesterveU  v.  Xcsy, 

864 

12.  The  defendant^  in  such  a  eaae^  should 
seek  relief  either  by  instituting  a 
cross-action,  making  all  the  persons 
claiming  liens  parties  thereto ;  or  by 
a  special  application  for  liberty  to  pay 
into  court  the  amount  due  from  him 
upon  the  contract,  to  abide  a  final  de- 
cision upon  the  claims^  and  for  a  stay 
of  proceedings  in  the  meantime,      il 

18.  The  mere  pendinff  of  claims  under 
the  Uen  law,  which  nave  not  been  sa- 
tisfied nor  even  established,  can  be  so 
defence  to  an  action  for  the  recovery 
of  the  sum  he  had  expressly  eoveoant- 
ed  to  ptky.  Judgment  for  plaintiff  af- 
firmed with  costs.  .       id 

14.  In  an  action  to  recover  a  debt  c^m- 
traoted  by  partners,  a  surviving  part- 
ner and  the  personal  representative 
of  a  deceased  partner,  cannot  be  united 
as  defendantSL    Higgini  v.  RockmeU, 

660 

1 6.  The  surviving  partner  is  alone  liable 
at  law,  and  it  u  only  when  the  reme- 
dies against  him  are  exhausted  that 
relief  may  be  had  in  equity  against 
the  representatives  of  the  deceased 
partner.  id 

16.  But  as  the'objection  to  such  a  knnt 
action  appears  upon  the  Usee  of  the 
complaint^  it  cannot  be  taken  in  an 
answer,  but  must  be  raised  by  a  ^ 
marrer.  id 

• 

17.  It  is  not  waived,  however,  by  the 
omission  to  demur,  but  as  the  com- 
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plaint  diowi  no  mum  of  aeiion  agaiiut 
the  reprmentatiTe  of  the  deceased 
partner,  it 'may  be  taken  advantaffe 
of  upon  the  tnal  under  §  148  of  the 
Code.  id. 

See  AflfiiBsicxNT,  1. 
AflsiaNifsiiT,  1. 
ExxGOTOBB  Aim  AniainbTBATOBB,  1, 2, 

6.  7. 
MALiaovB  PsoeaounoH. 
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AGENT. 

When  a  sun  of  money  paid  to  an 
agent  is  credited  by  the  pnncipal,  the 
credit  so  given  is  sufficient  proof  of 
the  authority  of  the  asent^  so  as  to 
entitle  the  person  mafing  the  pay- 
ment to  proTe  nnder  what  ciroum' 
stances^  and  upon  what  account  it  was 
made.    Ns$bU  t.  Stringer  <t  Twnuend, 

26 


2.  The  delsndants,  merchants  in  New 
Yw^  sicned  and  delivered  to  an  a^nt 
of  the  plaintifh)  merchants  in  lAyer- 
pool,  the  following  order  to  be  execu- 
ted by  them. 

**  (KK)  tons  Sootoh  pig  iron  of  the  Glemmr- 
noc^  Summerlee,  Govan,  GambroTOal- 
der,  Dundyran,  Coltness,  or  Gartsher- 
rie  brands^  to  be  purchased  and  shipped 
immediately  at  ounent  rates,  and 
bargains  made  for  freight  as  low  as 
thej*  oaa  make  it"    Darby  t.  Fettte, 

189 

5.  Meld,  that  the  order,  although  not 
addressed  in  writing  was  rendered 
valid  by  its  deliyery  to  the  agent  and 
its  acceptance  by  lum.  id 

4.  J?«M  also,  that  the  order  was  a  direc- 
tion to  the  plaintiib  to  purchase  from 
others  as  agents^  and  not  evidence  of 
an  agreement  to  purchase  from  them 
as  owners.  id 

6»  An  agents  having  a  discretionaxy  pow' 
er  to  sen  goods  and  collect  the  price, 
lias  an  implied  authority  to  make  any 
deduction  from  the  origmal  price  that 
c5uld  have  been  made  by  his  princi- 
pal    Taylor  V.  JVuitbaum^  802 

6.  An  aeentofa  railroad  company  stated 
that  the  title  of  his  office  was  superin- 
tendent, and  that,  as  such,h«  haa  age- 


neral  supervisory  control  over  the 
whole  line  of  tne  road,  everything 
connected  with  the  running  of  the 
road  being  under  his  supervision  and 
control,  and  that  he  paid  money  to 
drivers,  conductors,  and  other  persons 
employed  by  him  as  superintendent^ 
but  had  no  mrection  over  the  treasuzy. 
BUpheruon  v.  Hew  York  and  Harlem 
Railroad,    '  841 


7.  ffeld,  that  it  was  not  to  be  inferred 
from  this  description  of  his  powers 
that  he  was  authorized  by  his  office  to 
arrange  and  liquidate  claims  made 
against  the  company,  for  the  negli- 
gence of  its  servants  in  running  its 
trains,  or,  as  agent,  to  contract  wiUi 

^  third  persons  to  repair  or  remedy  the 
consequences  of  such  negligence,     id 

8.  ffeld,  therefore,  that  the  superintend- 
ent of  the  road  of  the  defendants^  in 
the  case  before  the  courts  had  no  au- 
thority to  bind  them  by  the  employ- 
ment of  a  physician  or  surgeon  to  at- 
tend upon  a  child,  which  had  been 
run  over  by  a  oar,  and  severely  in- 
jured, id 


AGREEMENT. 

.  The  owners  of  the  lots  on  the  north 
side  of  St  Mark's  Place,  in  the  city  of 
New  York,  agreed  by  parole  that  the 
houses  to  be  erected  thereon  should 
be  set  back  8  feet  from  the  line  of  the 
street,  so  as  to  have  a  court-yard  of 
that  depth  and  of  the  width  of  the  lot 
in  front  of  each  house.  The  agree- 
ment was  carried  into  ^ect  by  the 
erection  of  a  row  of  dwellinff^housea 
on  a  line  with  each  other  and  having 
each  a  court-yard  in  front  TaUma^ 
V.  jSoH  River  Bank,  614 

2.  Held,  that  the  asreement  thus  exe- 
cuted became  binaing  on  the  partiM 
and  their  eranteei^  so  as  to  render  it 
the  duty  of  a  Court  of  Equity  to  re- 
strain its  violation.  id 

8.  Hdd,  that  each  house  thus  erected 
became  a  servient  tenement  with  re- 
spect to  the  others,  to  the  extent  of 
the  space  in  front,  and  to  that  extent 
each  acquired  an  easement  that  unless 
by  the  consent  of  aU  the  owners 
could  not  be  distorbed.  id 
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4b  Seldt  that  *n  iiijiinetion  restrftinbg 
the  defendanta^  who  by  mesne  cod- 
Tejances  had  become  the  ownen  of 
one  of  the  loi§»  from  buildiDg  on  the 
•pace  so  agreed  to  be  left  open,  was 
properly  granted.  id. 

See  PAETifnsHiF. 


AMENDMENT. 

1.  Tlie  jndgep  upon  the  trial  of  a  cause, 
has  no  rieht  to  strike  ont  the  only  de- 
fence made  by  the  answer,  and  snb- 
stitate  another,  which  is  distinct  and 
inconsistent    Fagan  r.  Davitan,    168 

2.  It  rests  wholly  in  the  discretion  of  the 
Judffe  who  tries  the  cause,  whether  he 
will  permit  a  pleading  to  be  amended 
upon  the  trial.  The  general  term  will 
not  rcTiew  his  decision  upon  an  ex- 
ception. Muni  T.  Uudaon  Jtiv,  Fi  In, 
Company t  481 


ANSWER. 
SeePKAoncK 

APPEAL. 
SeePaAoncB. 

ASSESSMENT. 

1.  Assessments^  imposed  in  proceedings^ 
taken  under  tne  "Act  to  reduce 
several  laws  relating  particularly  to 
the  City  of  New  York  into  one  aet^** 
passed  April  9,  1818,  and  the  acts 
amending  the.  same^  to  widen  and 
straighten  streets  in  the  City  of  New 
Yori^  upon  the  owner  of  a  lot,  on 
account  of  the  benefit  to  accrue  to 
such  lot  are  an  actual  and  first  lien 
upon  the  lot^  and  payment  of  the 
sum  assessed  may  be  enforced  in  the 
same  manner,  as  if  the  lot  had  been 
actually  mortgaged  for  the  payment 
thereoL    Mayor  ofNtvi  York,  Ac,  Ap- 

Sellantsi  v.  wUliam  Colgate,  Respon- 
ent  1 

2.  A  sale  of  the  lot  at  auction  by  the 
GorpoMtioii  to  ooUsot  the  sum 


when  the  proceedings  become  ineffec- 
tual to  Test  any  title  in  the  purchaser, 
through  the  mere  miqudg:ment  of  the 
officers  of  the  Corporation,  is  not  a 
bar  to  an  action  to  recoyer  the  oaacw 
ment  if  the  owner  has  not  been 
damnified  by  the  sale,  nor  disturbed 
in  his  possession  of  the  premiaea.      %d. 

8.  Such  a  demand  is  not  barved  by  the 
statute  of  limitations  within  a  ehorter 
period,  than  a  demand  aiiaing  from  an 
actoal  mortgage  of  real  estate.  id> 


ASSIGNMENT. 

1.  A  general  creditor  cannot  maintain 
an  action  to  set  aside  an  asssgnment 
as  fraudulent  and  roid  as  against 
creditors  The  rule  that  such  an 
action  can  only  be  brought  by  a  jadg- 
ment  creditor,  nas  not  been  altered  by 
the  Code.    NeuUadi  y.  Joel,  580 

2.  An  assignment  for  the  benefit  of 
creditors  gave  an  authority  to  the 
assignee  to  sell  the  property  assigned 
**upon  such  terms  ana  conditions  as 
in  nis  judgment  may  appear  bee^  and 
most  for  the  interest  of  the  partica 
concerned."    Sehufeldt   ▼.  Aberweiky, 

588 

8.  Eeld,  that  these  word%  by  a  neces- 
sary implication,  ^ve  a  diecretionaiy 
power  to  the  assignee  to  sell  upon 
credit  and,  therefore,  according  to 
the  judgment  of  the  Court  of  Appeala 
in  ifiehoUon  t.  Lmitt,  rendered  the 
assignment;  upon  its  fisce^  frmndolcnt 
and  Toid.  id. 


ATTACHMENT. 

1.  A  justice  of  the  Superior  Court  oak 
the  28th  December,  1848^  iasned  an 
attachment  against  the  property  of 
H.  A  Co.,  merchants  at  Vera  Cmi;  aa 
non-resident  debtors.  The  applicatioa 
for  the  attachment  did  not  state  that 
the  contract  from  which  the  debt 
arose,  was  made  within  this  state,  or 
tliat  all  the  applicants  were  residents 
of  the  state  ;  and  it  appeared  on  the 
face  of  the  pleadings,  that  one  of  the 
applicants  was,  in  fact  a  resident  in 
Franceb    Benard  Y.Ilargou^        540 
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1L  ^«Ml  that  the  Ji]fltio«8  of  ihe  Superior 
Conri  from  the  let  of  January,  1880, 
until  the  let  of  July,  1847,  haa  autho- 
rity, under  the  proyuions  of  the  Re- 
rised  Statatea»  as  ex  officio  Supreme 
Court  Commueionen»  to  iaeue  attach- 
itentaffainst  absconding  or  non-resi- 
d«nt  debtors.  id. 

8.  £dd,  farther,  that  although  the  office 
of  Supreme  6.  Comnussioner  was  abo- 
lishea  from  and  after  the  1st  of  July, 
1817,  yet  the  power  of  the  Justices 
of  the  Superior  Court  to  issue  such 
atttchments^  was  preserved  and  con- 
timed  to  them  by  the  7th  section  of 
the  ftct  providing  lor  the  election  of  the 
Justices  of  that  Courts  passed  18th 
Kay,  1847.  id. 

4L  HeU,  therefore,  that  the  jud^e  who 
issued  the  attachment  in  quesUon,  had 
jurisdiction.  id. 

6.  Held,  further,  that  the  attachment^ 
and  the  proceedings  thereon,  were 
not  rendered  void  by  the  fact,  that 
one  of  the  applicants  resided  in  France, 
it  appearing  that  the  debt  was  due  to 
them  as  partners,  and  that  their  busi- 
ness as  a  mercantile  firm  was  conducted 
in  the  city  of  New  York,  where  the 
partners  who  managed  the  business 
then  resided.  id 

t.  The  application  for  the  attachment 
stated,  that  the  debt  arose  upon  a 
contract,  whereby  the  debtors  con- 
tracted to  sell  certain  merchandise 
delivered  to  them,  and  account  for, 
and  pay  over  the  proceeds  to  the 
applicants;  but  the  demand  proved 
upon  the  trial,  and  for  which  tne  ver- 
dict was  given,  included  a  sum  of 
money  advanced  by  the  applicants  to 
the  debtors  in  the  city  of  New  York. 

id 

7.  Seldt  that  the  sum  so  advanced  ought 
not  to  have  been  included  in  the  ver- 
diot^  and  must  be  deducted  therefrom, 
as  it  was  no  part  of  the  demand  stated 
in  the  application ;  and  therefore  no 
part  of  the  demand  for  which  the 
defendant^  bjr  virtue  of  the  bond  given 
by  him,  to  dSsehaige  the  attachment, 
watUabla.  id 


*     BAILMENT. 
Bee  CoMMOir  Cabbibs. 

BANEE 
See  Gbmu. 


BILIB  OF  EXCHANGE  AND  PBO 
MISSORY  NOTESl 

1.  R.  D.  for  a  good  consideration  made 
his  promissory  note  to  G.,  and  B.  en- 
dorsed the  same  for  his  accommo- 
dation. C.  before  the  note  attained 
maturity,  endorsed  and  transferred  it 
for  value  to  the  plainti£(  who  brought 
the  action  against  R.  D.  as  maker,  and 
B.  as  endorser.  Fier9on  et  aL  v.  Boyd 
et  aT.,  88 

2.  Seldt  that  whether  C  was  or  was  not 
liable  to  B.  as  first  endorser,  the  latter 
was  clearly  liable  as  endorser  to  the 
plaintifb»  the  fitcts  that  the  note  was 
transferred  to  them  by  C,  and  that 
they  knew  B.  to  be  an  accommoda- 
tion endorser,  constituting  no  defence. 

id 

8.  The  sworn  answer  of  the  defendant 
B.  admitted  that  he  had  received 
notice  of  the  Drotest  of  the  note^ 
but  alleged  "the  want  of  sufficient 
knowledge  to  form  a  belief  whether 
or  not  he  received  due  notice  of  said 
protest"  id, 

4.  Held,  that  considering  the  answer  as 
an  affidavit^  it  was  not  such  an  affi- 
davit as  the  statute  requires  in  order 
to  exclude  the  certificate  of  the  Notary 
firom  being  read  in  evidence.  il 

6.  It  was  proved  that  a  notice  in  proper 
form  was  served  on  the  right  day  at 
B.'s  place  of  business  by  placing  it 
under  the  door,  but  the  witness  did 
not  state  at  what  hour  the  servioe 
was  made,  nor  whether  the  room  was 
open  or  dosed.  id 

6.  Heid,  that  although  this  moot,  H 
rtanding  akMie^  would  hsva  iMtftVDp 
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^•t  that  ooonaotiiig  H 
▼iih  the  aamiafioiiB  in  tlfe  ddfendsiit'i 
«nsv«r  it  wbb,  m  eyidence  of  a  due 
teryioe^  at  laact  jmnul  facie  raffieidDt 

id, 

1.  Not«f»  haring  no  prerioiis  ineepUon, 
if  diflcounted  at  more  than  7  per  cent 
per  annum,  are  void  for  nenry.  The 
aooommodation  endonerB  of  inch 
paper  are  not  liable,  although  the 
last  endorser  may  have  endorsed  it^. 
on  the  understanding  that  the  pro-| 
eeeds  should  be  used  to  take  up 
aocepttnces  which  he  had  made  for 
the  makers^  and  which  it  wss  the  duty 
of  the  latter  to  pay.  WiUimu  r. 
Biorm^  62 

8.  Hie  certificate  of  a  notary  at  Kew 
Orleans  rdaUve  to  the  demand  of 
payment  and  notice  of  dishonor  of 
a  promissory  note  payable  in  that  city, 
although  Icffal  proof  of  the  £sct6  by  a 
statute  of  Louisiana,  cannot  be  read 
in  CTidence  in  the  courts  of  this  state 
KtrOand  ▼.  ITanMr,  277 

9.  Although  in  many  cases   a  foreign 
law  must  be  followed,  as  a  rule  of 
final  decision,  there  are  none  in  which 
it  can  be  permitted  to  set  aside  our  8. 
own  rules  of  evidence.  id. 


10.  It  is  only  in  relation  to  foreign  bills 
of  exchange  that  the  protest  of  a 
foreign  notary  can  be  read  in  en- 
denee^  and  a  promissory  note  is  not 
coo  verted  into  a  bill  of  exchange  by 
being  made  payable  in  a  foreign  place. 

id 

11.  The  provisions  of  our  own  statute 
upon  tbis  subject  apply  only  to  pro- 
tests made  within  Uus  state  by  our 
own  notaries.  id 

See  AcnoK,  4. 

GoxaioNoa  avd  OoNsiaiixi^  6. 
Wmms^  4^  6. 


CHARTER  PARTY. 

1.  J.  O.,  an  agent  of  the  defendants,  on 
the  2d  of  April,  1847,  addressed  a 
ktttr  to    the  pUintifii  in  which  he 


sUted  that  "he  'had  cliartered  aa 
their  account  the  A  1  ship  Sarah  for 
a  voyage  from  Baltimore  to  HaTre" 
The  letter  set  forth  in  detail  th« 
terms  of  the  contract  and  eondade^ 
with  these  words:  "The  ship  to  prr- 
ceed  from  the  port  where  she  now  a 
to  Baltimore  without  delay."  It  w» 
known  to  the  parties  that  ahe  wis 
then  in  the  port  of  Bostoa  On  tie 
6th  of  April  the  plaintiff  and  defeid- 
ants  executed  a  charter-party  in  cue 
form,  which  stated  that  tiia  ship  -vbs 
then  lying'  in  the  port  of  Boston,  lut 
contained  no  stipulation  as  to  the  tme 
within  which  she  wss  to  proceed  fom 
that  port  to  Baltimore.  The  a<siott 
was  upon  the  agreement  in  the  Itfter, 
and  tne  breaches  alleged  were  that 
the  ship  was  not  A 1,  and  did  not  pro- 
ceed without  delay  from  Bostoi  to 
Baltim(MreL     Rmard  v.  Samprnm^    286 

.  Hdd,  that  the  charter-party,  altiough 
not  by  express  worda^  yet  by  iitend- 
ment  of  law,  covered  the  Yovaf^c  from 
Boston  to  Baltimore,  as  well  ai  from 
Baltimore  to  Havre^  and  bon^d  the 
defendants  to  commenoe  that  Toyags 
within  a  reasonable  time.  id, 

Hdd  therefore^  that  the  agreement 
in  the  letter  was  merged  ia  the 
charter-party,  and  that  parole  evi- 
dence to  vary  the  legal  conatraetion 
of  the  latter  was  inadmissible.         id 


CHECKa 


the  order 


.  A  bank-check,  payable  to  the 
of  bills  payable^  as  it  cannot  be  _ 
by  an  endononent^  i%  in  judgment  of 
law,  payable  to  bearer.  WUUU  t. 
PhosnisBimk,  121 

.  It  stands  upon  the  same  ground  as  a 
check  payable  to  the  order  of  a  fie- 
titiouB  person.  id, 

.  The  certifying  of  a  check  aa  "good," 
is  not  a  mere  declaration  oi  an  «ml^ 
ing  fact,  but  creates  a  new  and  bind- 
ing obligation  on  the  part  of  the  banL 

id, 

.  The  meaning  is^  not  merely  that  the 
check  was  **good"  when  certified, 
but  that  it  sh^be  "good"  when  pre- 
sented for  payment  li 


ivoaz. 
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ft.  A  certified  cheek  li^  therefore^  as 
truly  an  absolute  unoonditional  pro- 
mise to  pay  upon  demand  the  sum 
which  it  specifies^  as  an  ordinary  bank- 
note; aud  laekea,  in  making  the  de- 
mand, is  no  more  imputable  in  the  one 
ease  than  in  the  other.  id 

6.  ffeldf  upon  these  gronnds)  that  the 
plaintiffs,  holders  for  Talue,  were  en- 
titled to  recover  the  sum  advanced  by 
them  upon  four  cheek^  certified  by 
the  defondants^  although  payment  was 
not  demanded  until  two  months  after 
the  checks  were  certified,  and  in  the 
interral  the  maker  had  withdrawn, 
upon  other  checks^  all  his  funds  from 
the  bank.  id, 

7.  The  action  was  against  the  defendant^ 
as  endorser  of  a  check,  payable  at  a 
bank  in  Ck>nneeticut,  on  a  day  subse- 
quent to  its  date,  which  was  presented 
K>r  payment  on  that  day,  and  due  no- 
tice of  its  dishonor  giyen  to  the  de- 
fendant It  was  proved  on  the  trial, 
that  it  was  the  usage  of  all  the  banks 
in  Connecticut  not  to  allow  days  of 
grace  upon  checks  on  time,  and  that^ 
by  the  laws  ot  Connecticut,  the  allow- 
ance of  grace  is  governed  by  usage. 
B<mtnY.  NemeU,  684 

8.  Ueldf  that  evidence  of  the  usage,  aod 
of  the  law,  of  Connecticut  was  pro* 
perly  admitted,  and  established,  con- 
clusively, the  right  of  the  plaintiff  to 
recover.  id. 


COMMON  CAKBIERSl 

1.  The  plaintiff,  an  emigrant  German, 
was  a  steerage  passenger  in  a  ship 
owned  by  the  defendants^  on  a  voyage 
from  Liverpool  to  New  York,  and 
during  the  voyage,  his  trunk  contain- 
ing wearing  apparel,  <ka,  was  stolen 
and  never  recovered.     Cohm  v.  Frott, 

885 

2.  Hddt  that  as  it  appeared  that  the 
trunk  was  in  the  exclusive  possession 
and  custody  of  the  plaintiff  himself^ 
and  that  he  trusted  to  his  own  care 
and  vigilance  to  protect  him  against 
its  loss,  the  defendants  as  common  car- 
riers were  not  bound  to  indemnify 
him.  ii. 


8.  To  render  thoee  who  tniiifport  per- 
sons for  hire  responsible  for  tne  loss  of 
baggage,  it  must  be  placed  under  their 
charge,  and  it  is  not  so  placed  when 
the  passenger  retains  possession  and 
trusts  to  his  own  care  for  its  safety,  id, 

4  The  defendants,  an  Express  Company, 
received  from  the  agents  of  the  plain* 
tiffs  at  New  Orleans,  a  package,  valued 
at  140,000,  to  be  tranin>orted  and  deli- 
vered to  the  plaintiff  at  New  York. 
By  the  terms  of  the  receipt  given  for 
the  package^  the  defendants  were  not 
to  be  responsible  for  any  loss  or  da- 
mage not  arising  from  their  own  ftnud 
or  gross  negligences  or  that  of  their 
servants ;  and  it  was  proved  that  there 
was  the  same  care  m  the  transport- 
ation of  all  articles  withoi^  regard  to 
their  value.  When  the  package  arrived 
at  New  York,  the  defendants  refused 
to  deliver  it  to  the  plaintiff  unless 
upon  the  payment  of  |400,  being  1  per 
cent  upon  its  estimated  value.  Hoi' 
fovdr,  Adamt,  471 

6.  Hddi  that^  under  these  circumstances^ 
there  was  no  reason  for  enhancing  the 
charge  for  transportation  in  propor- 
tion to  the  value  of  the  articles  trans- 
ported, and  that  the  charge  made  was 
therefore,  primA  fo/cu^  unreasonable 
and  extravagant  id 

&  Ueid  also,  that  the  charge  was  not 
justified  by  usage,  -the  usage  proved 
not  being  general,  but  that  of  the  de- 
fendants alone,  and  there  beina  no 
proof  that  it  was  known  to  the  ]^ain- 
tiff  or  his  agents^  id 


COMPLAINT. 
SeeFAAOfioi. 

CONSIGNOR  AND  CONSIGNEE. 

1.  A  remittance  by  a  factor  to  his  con- 
signor is  at  his  own  risk,  unless  made 
under  a  prior  direction  or  authority. 
Seubaeh  BroUun  v.  MoUman,        227 

%  When  he  has  been  directed  or  au- 
thorized to  remits  he  is  answerable 
only  for  good  £aatb  and  due  diligence. 


INDXZ. 


8.  like  gOAnnty  of  ft  cM  cr^dw  com 
mittion  is  limited  to  the  psyment  of 
the  price  «f  goods  sold  upon  credit, 
ftDd  does  not  extend  to  th'e  remittance 
of  funds  received.  td. 

4L  But  when,  by  the  agreement  of  the 
parties,  the  factor  is  entitied  to  charge 
a  guaranty  commission  upon  exchange 
remitted,  he  cannot  discharge  him- 
self from  his  liability  by  omitting  to 
charge  the  commission.  id, 

0.  When  ,a  factor  charges  himself  by 
anticipation,  with  the  price  of  goods 
told  upon  credit,  the  remittance  then 
made  oy  him  is  of  his  own  funds,  in 
discharge  of  a  personal  debt,  and  is 
therefore  made  at  his  own  risk.       idL 

6.  SembUf  that  the  weight  of  authority 
is,  that  a  factor,  who  endorses  gene- 
rally the  billft  which  he  remits,  renders 
himself  personally  liable,  upon  his  en- 
dorsement, to  his  principal,  as  well  as 
to  third  persons.  id. 


CONSTRUCTION. 

The  words,  "proceeding^  to  compel  the 
determination  of  claims  to  real  es- 
Ute."  in  g  808  of  the  Code,  refer  only 
to  the  special  proceedings  authorized 
by  the  revised  statutes.  Bridge*  y. 
MUler,  688 

Of  §  81,  in  the  title  of  SJeetment^  in 

R.  S,  see  Action  6,  6,  7. 
Of  g  428,  Code,  see  Judgment,  6. 


the  sale  and  exchan^  of  landsk  if  the 
only  defence  set  up  m  the  answer  j% 
that  the  premises  were  in  £act  encom- 
bered  by  judgments,  the  defendant  is 
not  permitted  to  show  that  there  wera 
outstanding  judgments,  which,  al- 
though not  a  rea^  were  an  apparent 
lien,  rendering  the  title  unsatisfactoij, 
and  justifying  his  refusal  to  aeeept  it 
Fagan  T.  JDaviton,  Ifil 


.  A  title,  which  is  required  to  be  i 
factoiy  to  ^e  party  by  whom  it  is  to 
be  received,  means  a  title  to  which 
there  is  no  reasonable  objection,  and 
with  which  the  party  ought  to  be 
satisfied  Such  a  title  he  is  bound  to 
accept  td 

.  When  the  complaint  aUeges  that  the 
defendant  was  requested,  and  nsfosed, 
to  convey,  and  the  allegation  ia  not 
denied  by  the  answer,  no  proof  of  a 
demand  of  the  deed  is  necessary  to  be 
given  upon  the  trial  id. 


Of 
Of 
Of 
Of 
Of 
Of 
Of 
Of 

288  dc  284,  Code,  see  Practice     28. 
144,  147,  148»  Code        "            16. 

176,              "        "         sa 

184,  Code,  Sub.  4,          "            28. 
244,      "         "    5,           "82.88,84. 

120,  167,  Code,               "            86. 
122,            "                    "            42. 

121,  "                    "50. 

CONSUia 

See  PaAonc^  46,  47. 

CONTRACT. 

1-  In  an  action  to  recover  dama^  for 
the  breaeh  of  a  oontraot,  raUtATo  to 


■^  When  it  is  proved  that  the  pr 
to  be  conveyed  by  the  plaintiff  were 
of  less  value  than  &ose  to  be  conTeyed 
to  him  by  the  defendant,  this  differ- 
ence of  value,  together  with  the  ex- 
pense of  examining  the  titles  is  the  trae 
measure  of  damages.  id 

.  Special  damage  is  only  neeesaaty  to 
be  averred,  when  it  ooustitntea  in  part 
the  cause  of  action.  id 


coera 

8eeFlLAona& 

COVENANT. 

.  A  covenant  in  a  contract  for  the  sale 
of  lands  that  the  premises  "shall  be 
free  and  clear  from  encumbranoei^"  if 
a  conveyance  is  thereafter  delivered 
to,  and  accepted  by  the  purchaser,  ia 
merged  in  the  deed.     Carr  v.  Roadi 

% 

2.  If  an  incumbrance  is  thereafter  found 
to  exist,  which  the  purchaser  is  forced 
to  satisfy,  his  sole  remedy  is  a^^ainst 
his  ffrantor  upon  the  covenant  u  the 
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B.  Th«06  ntles  apply,  6T«n  where  the 
agreement  to  sell  the  lands  is  made 
by  one  person,  and  the  deed  is  given 
by  another,  and  when  the  agreement 
contains  a  provision  that  the  consider- 
ation is  not  to  be  paid  until  **  it  can 
be  ascertained  that  the  title  to  the 
premises  is  good,  and  unencumbered." 

id 

4b  Suoh  a  provision  makes  it  the  duty 
of  the  jpurohaeer  to  examine  the  title 
before  he  accepts  the  conveyance,  and 
is  evidence  of  the  understanding  of 
the  parties  that  the  delivery  and 
acceptance  of  the  deed  covenanted  to 
be  eiven,  would  be  a  fulfilment  and 
discharge  of  the  agreement  id. 

G.  Upon  these  pounds  a  verdict  taken 
for  the  plaintiff,  subject  to  the  opinion 
of  the  court,  "set  aside,  and  a  ver- 
dict and  judgment  thereon  entered 
for  the  defendants.  id 


CX)VERTURE. 

1.  The  defendant  was  sued  as  the  maker 
of  two  promissory  notes,  and  the  only 
defence  set  up  was  coverture.  It  ap- 
peared that  she  was  a  native  of  Prus- 
sia, but  had  lived  in  New  York  for 
more  than  seven  years;  and  during 
that  time  had  carried  on  business  in 
her  maiden  name,  as  a  feme  tole.  It 
also  appeared  that  her  husband,  to 
whom  she  had  been  married  more 
than  twenty  years,  had  continued  to 
live  in  Prussia,  and  by  the  law  of 
that  country  could  not  leave  the  king- 
dom without  tlie  express  permission 
of  the  government.  MeArthur  v. 
Blocmj  161 

2.  Heldj  that  the  defendant,  under  these 
circumstances,  might  justly  be  con 
sidered  and  treated  as  a  fsme  »oie, 
and  that  the  plaintiffs  were  therefore 
entitled  to  judgment  id 

8.  If  a  married  woman  is  sued  alone,  on 
a  contract  made  by  her  during  cover- 
ture and  does  not  plead  the  coverture, 
but  allows  judgment  to  pass  by  de- 
fault, and  subsequently  applies,  on 
motion,  to  the  discretion  of  the  court, 
to  set  aside  the  judgment,  and  execu 
tion  issued  thereon,  the  court  will  not 
interfereb  when  it  appear^  in  answer 


to  the  motion,  that  she  obtained  the 
credit  by  representing  herself  to  be  a 
widow,  and  that  the  plaiintiffs  had  no 
notice  to  the  contrary,  but  will  leave 
her  to  her  remedy  by  appeal,  or  to 
other  remedies  that  may  exists  for 
enforcing  strictly  legal  rights.  Oenei 
T.  Dutenburyf  679 

See  FRAcncE,  88,  89. 


DAMAGES. 

.  In  an  action  of  assault  and  batteiT 
causes  of  provocation  cannot  be  ad- 
mitted in  evidence  in  mitigation  of 
damages,  unless  they  happened  at  the 
time  of  the  assault,  or  immediately 
preceding  it^  so  as  to  form  part  of  one 
transaction.     Willit  v.  J^orreat,       810 

2.  In  such  an  action,  proof  of  the 
general  character  of  the  plaintiff  can- 
not be  received  in  xmtigation  of 
damages.  idl 

See  CoMTaAor,  4^  6. 


DEBTOR. 
See  PEAonci;  44,  46^  4^  47. 

DECREE. 

See  Acnoir,  8. 
pRAono^  48. 

DEVISR 

1.  B.  McGowan,  by  his  last  will  devised 
all  his  estate  to  his  wife  **  for  her  own 
behoo(  and  the  maintenance  of  his 
children,  and  upon  his  son  John  (the 
youngest  child)  becoming  of  aspe,  the 
whole  estate  to  be  equally  divided 
among  his  seven  children  (naming 
them)^  and  that  should  death  take 
either  from  the  world,  it  should  be 
equally  divided  among  the  Sttrviyora." 
MeGcioan  t.  McOowan^  6/J 
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9L  HtH  lliAt  the  davite  onftted  no 
trust  ■oapeDding  the  power  of  alieiiA- 
tion,  ana  that,  at  any  rate^  the  sQe- 
penee,  if  any  wae  created,  oonld  not 
exceed  a  tingle  life  in  being  at  the 
death  of  the  teeUtor.  id. 


de- 


EASEMENT. 
See  Aabbmbt^  It  fi»  >>  ^ 

EQUITABLE  RELIEF. 

Bee  Salb  or  LAKoe»  1,  %  8. 
PUAonra  16»  17, 18. 

EVIDENGK 

1.  When  the  liability  of  a  defendant  i 
•oui^t  to  be  proTed  by  hie  Terbai  de 
elaration  or  admiaeione  to  a  witneea^ 
all  the  convenations  between  him  and 
the  witneea,  bearing  upon  the  anbject 
of  the  controTcnj,  moit  be  rabmitted 
to  the  coniideration  of  the  jury.  Nu- 
bU  T.  Sirimger  d  TMmtend,  26 

%,  The  omiaaion  of  a  party  on  whoae  be- 
half a^  sheriff  is  acting  to  interfere 
with  him  in  the  diacharge  of  hia  dntiea, 
or  to  complain  of  the  manner  in  which 
they  are  peiformed,  ia  no  evidence  of 
hia  aaaent  to  the  aheriff'a  neglect  or 
yiolation  of  duty.  Moore  t.  Wetter- 
veA;  60 

8.  Hence  where  anch  omiaaion  ia  the  only 
proof  of  the  aaaent  of  the  party  that 
la  relied  on,  the  question  whether  the 
aaaent  waa  given  ought  not  to  be  aub- 
mitted  to  the  jury.  id. 


A.  A  recoTery  in  aueh  an  action  aa^bX 
not  to  be  pennitted  when  A  ia  the 
only  witneae  on  behalf  of  the  aeller  of 
the  gooda^  and  ia  contradicted  by  other 
witneaeea.  id. 


Bee  NBSUonro^  1,  % 

4.  An  aaaignment^  or  other  instrument 
in  writi^,  to  whidi  there  ia  no  sub- 
aeribing  witness^  when  it  comes  from 
the  possession  of  the  person  entitled 
to  its  custody,  may  be  read  in  evi- 
dence^ upon  proof  ot  its  being  genuine^  [ 


without  proof  of  its  aetoal  < 
at  the  time  of  its  date ;  thi^  when  no 
circumstances  of  suspicion  are  shown, 
will  be  presumed.  oL  Jokei  ▼.  Amur. 
MuL  Li/e  In.  Ox,  419 

6.  Where  goods  purchased  by,  and  de- 
livered to  A.  mr  hia  own  use  and  aa 
his  own  property,  are^  by  his  direddon, 
charged  to  B^  the  transaction  is  within 
the  mischief  that  the  statute  of  frauds 
was  designed  to  prevent;  and  in  an 
action  against  R,  the  parol  evidence 
against  him,  as  purchaser,  oe^t  to  be 
me  from  any  suspicion.    Simih  t.  Le- 

497 


See  Bnxa  or  Exobavoi^  8,  0,  10^  XL 
CHAsnai  PAnTT,  %  8. 
CnacKa,  & 

GOMTRAOT,  8. 
DAlLiGISk  1,  a. 

Imsuramo^  Fn^  8. 

MoBtOAOH^-CHATTKL,  4^  6. 

Maucioub  Pkoancunoii,  la 

PLKAPDIQk  0. 


EXGEPnona 


See  Plsadoi^  88. 

BXECUnOK. 

Bee] 


EXE0UT0B8  A  ADMDnBTRATOEa 

1.  When  a  claim  against  an  estate  is  not 
presented  to  the  executors  or  admi- 
niatrators  within  the  6  months  pre- 
scribed by  the  Revised  SUtnte^  the 
only  effect  of  the  omiasi<m  is  to  limit 
the  recovery  in  a  subsequent  suit  by 
the  creditor  to  the  amount  of  the  as- 
sets in  the  hands  of  the  executor  or 
administrator  at  the  time  of  the  com- 
mencement of  the  suit;  and  to  deprive 
the  plaintiff  of  all  right  to  recover 
costs,  (a  R.  S>  p.  88k  §  84.)  An^ffoU 
T.  Beui^,  lao 
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&  lite  mht  of  Mtion  ii  only  b«rred 
when  the  claim  was  presented,  and 
having  been  disputed  or  rejected  was 
neither  rderrednor  prosecuted  within 
6  months  thereafter.  (2  R.  8.  ib.  ^  ^ 
88»  89,  40^  42.) 

8.  Where  an  order  is  made  by  the  snr^ 
rogate  for  the  payment  of  a  sum  of 
money  by  the  administrator  to  a  cre- 
ditor or  distributee^  and  the  order 
upon  appeal  has  been  affirmed  by  the 
Supreme  Gourt»  the  administrator  is 
estopped  by  such  affirmance  firom  aL 
leging  any  error  or  defect  in  the  pro- 
ceedings before  the  surrogate^  id 

4b  An  order  which  condudea  the  admi- 
nistrator  equally  concludes  his  sure- 
ties, id. 

fi.  An  administration  bond  is  more  than 
a  bond  of  indemnity ;  its  breach  gives 
an  immediate  right  of  action  against 
the  sureties.  id, 

8.  An  order  of  the 
the  prosecution  of  thelM>nd  and  de^ 
daring  it  to  be  assigned,  is  a  sufficient 
assignment  within  the  statute;  the 
surrogate,  not  being  a  party  to  the 
bond,  cannot  assign  it  as  an  obligee. 

id 

1,  The  action  upon  the  bond  is^  under 
the  Code,  properly  brought  in  the 
name  of  the  person  for  whose  benefit 
itii  prosecution  is  directed.  id 


FACTOR. 
Sea  OoMunroB  av»  Gomum^ 

FRAUDS^  STATUTE  OF. 
See  PUAMNO^  A. 


nVSURAKGE— FIRE. 

1.  By  the  terms  of  a  policy  of  insurance, 
against  fire,  the  subject-matter  iisored 


was  described  as  "  a  bsroixe(o<D  tiie 
stocks  near  said  shipX  bdidixig  for," 
Ac,  **  with  privilege  to  build  another 
vessel  alon^^de^**  ''in  a  ship-yard,  on 
the  west  side  of  Taunton  luver,  Mas- 
sachusettSb"  ffood  v.  Manhaittm  Fhre 
In.  Co.  191 

.  ffeU,  that  the  policy  not  only  covered 
so  much  of  the  contemplated  barque 
as  was  actually  on  the  stocks,  but  also 
such  parts  of  the  firamewoi^  being  in 
the  ship-yard,  as  had  been  so  far 
wrought,  with  the  design  to  make 
them  a  part  of  the  contemplated 
barque,  as  to  be  in  a  condition  to  be 
framed,  and  actually  incorporated 
into  the  parts  on  the  stocks,  and  which 
were  in  the  proper  place  to  be  con- 
vcDientiy  applied  to  that  uss^  and 
which,  by  reason  of  being  so  wrought 
and  fitted,  were  substantiaUy  value- 
leas  for  any  other  purpose.  id 

.  A  poliOT'  of  insurance  against  ftre, 
upon  which  the  action  was  brought^ 
contained  this  clause,  **  camphene,  spi- 
rit ffas^  or  other  buminff  fluid,  when 
usea  as  a  li|^ht,  subjects  the  goods^  Ac, 
to  an  additional  premium  of  10  cents 
per  $100,  and  premium  for  such  use 
must  be  endorsed  in  writing  upon  the 
policy."  The  complaint  did  not  aver 
that  camphene,  Ac.,  was  not  used  as  a 
light,  or,  if  used,  that  the  premium 
was  endorsed  upon  the  policy.  Sunt 
V.  Hudaon  Miver  Ura  In,  Oo,  481 

.  Mdd,  that  it  was  not  necessary  to  ne- 
gative in  the  complaint  a  breach  of 
this  provision — its  observance  not 
being  necessary  to  be  proved  on  the 
trial  aa  one  of  the  facts  eonstitoting 
the  cause  of  action.  If  broken,  the 
breach  was  a  matter  of  defence^  which, 
as  anch,  should  have  been  stated  in 
the  answer.  Qner%  whether  the 
clause  ought  to  be  construed  as  a 
stipulation  aeainst  the  use  of  cam- 
phene equivaknt  to  a  warranty  f    id 


.  A  dause  in  a  policy  of  insurance 
aaainst  fire,  deSlared  that  '*eam- 
pnene^  Ac,  when  used  in  stores  or 
warehouses  as  a  light,  subjects  the 
goods  therein  to  an  additional  charge 
of  ten  cents  per  hundred  dollars^  and 

Sremium  for  such  use  must  be  en- 
orsed  on  the_policy/'     WntftUl  v. 
Hmdmn£m9rJifwA,Cf^  490 
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e.  am;  that  theM  words  irere  not  soon- 
ditional  prohibition  of  the  use  of  cam 
phetie,  but  merely  exempted  the  in- 
surers from  any  liability  for  a  loss  re- 
sulting from  such  use,  unless  the  ad- 
ditional charge  had  been  paid.  They 
created  an  exception,  not  a  warranty. 

id. 

7.  Held,  therefore,  that  as  there  was  no 
evidence  that  the  loes  resulted  from 
the  use  of  eamphene,  and  there  was  no 
other  defence  than  a  breach  of  the  al- 
leffed  warranty,  the  plaintiff  was  en- 
titled to  judgment  id 


11.  iTe/d;  that  the  refusal  of  the  judge  to 
charge  as  required,  and  the  d^ige 
which  he  actually  gave,  were  oorreek 

The  jury  having  iound  the  facts  sub- 
mitted to  them  in  favor  of  the  plain- 
tiffs, 

Heldt  that  their  judgment  could  not  be 
disturbed.  id. 


8.  Hie  policy  of  insurance,  on  which  the 
action  was  brought,  contained  a  pro- 
vision, that,  in  case  of  any  loss  or  da- 
mage by  fire,  to  the  property  insured, 
the  plaintiff  should  forthwith  give  no- 
tice thereof  to  the  defendants. 

Hie  complaint  averred  that  tiie  pro- 
perty insured  was  destroyed  by  fire 
on  the  20th  of  May,  1862 ;  and  that 
as  soon  as  possible  thereafter,  that  is  1.  The    construction  and   effect    of  a 


to  say,  on  the  24th  May,  1852,  the 

Slaintiflb  gave  notice  thereof  to  the 
efendants. 
Meid,  that  Uie  plaintifib  were  not  pre- 
cluded by  the  terms  of  their  complaint 
from  showing  on  the  trial  that  the 
proper  notice  was  given  on  the  mom- 
vatt  of  the  21st  May;  and 
J9s/tf  further,  that  tkis  notice  satisfied 
the  provision  in  the  policy,  ffovey  v. 
Amer.  MuL  In.  C<k  564 

0.  The  policy  bound  the  plaintitih  to 
keep  and  maintain  a  night-watch  on 
their  premises  during  the  continuance 
of  the  policy. 

ffeid,  that  evidence  offered  by  the  de- 
fendants upon  the  trial,  of  a  parol 
agreement  that  the  nieht-watch  em- 
ployed by  the  plaintifb  should  have 
the  care  and  watching  of  no  other 
premises  at  the  same  time,  wa«  pro- 
perly rejected.  id. 

10.  The  defendants^  upon  the  trial,  re- 
quired the  judge  to  charge,  that  the 
employment  of  a  person  as  a  night- 
watch,  whose  duty  was  in  any  manner 
divided  by  an  employment  to  watch 
other  premises,  was  not  a  fulfilment 
of  the  condition  in  the  policy. 

The  jadge  refused  so  to  charge,  but 
ohargM  the  jury  that  if  the  nights 
watch  employed  by  the  plaintiff 


employed  to  aet  exclusively  upon  ihdr 
premises,  and  was  a  competent  and 
proper  person  to  be  so  employed,  and 
did  keep  exclusively  on  the  plaintiffi* 
premises  in  the  faithfal  discharge  of 
his  duty,  and  the  plaintifi  were  i^ 
norant  of  any  engagement  made  by 
him  with  other  persons,  then  the  mere 
facts  that  he  had  made  sueh  an  en- 
gagement, and  had  rendered  services 
under  it,  would  not  be  a  bar  to  the 
plaintifib'  recovery.  t^ 


HTSUBANGE— LIFE. 


policy  of  insurance  made  by  a  coa&- 
pany  incorporated  in  Connecticut  are 
governed  oy  the  law  of  that  State. 
St  JokH  v.  Am.  iffct  Idft  IfUL  Camp. 

419 

2.  A  wager  policy  is  a  valid  contract 
at  common  law,  and  it  must  be  pre- 
sumed, until  the  contraiy  is  shown, 
that  it  is  so  by  the  law  of  Connect!- 
cut  tdL 

8.  The  assignee  of  a  policy  of  insur- 
ance upon  life,  in  trust  for  the  wife 
of  the  assured,  upon  his  death  may 
maintain  an  action  for  the  recovery 
of  the  sum  insured  in  his  own  name,  aa 
trustee  of  an  express  trust  Neither 
the  wife  nor  the  personal  representa* 
tives  of  the  deeeased,  are  neoeasarr 
parties.  ia. 

4.  Tlie  aangnee  for  value  of  a  policy 
of  insurance  effected  by  the  as- 
signor, upon  his  own  life,' is  entitled, 
upon  the  death  of  the  assizor,  to 
recover  the  whole  amount  insured, 
without  reference  to  the  consideration 
paid  by  him  for  the  assignment      id 

6.  Every  policy  of  insurance  upon  life 
is  valued ;  that  is,  the  interest  meant 
to  be  covered,  is  valued  at  the  sum 
insured  sdL 
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DSBUItAKCE-HABINE. 

1.  The  defeadants  insured  the  plaintiff 
for  the  Bum  of  $10,000  upon  freifl'ht 
The  insurance  was  against  total  loss 
only,  and  the  policy  contained  an 
express  stipulation,  that  the  defend- 
ants "shoiUd  not  be  liable  for  any 
partial  loss  whatever."  Ogden  y. 
General  MuL  Int.  C<mp.,  204 

2.  Heid,  that  the  insurance  was  upon  the 
whole  freight  as  one  integral  subject^ 
and  not  upon  the  separate  items  of 
freight^  upon  distinct  and  separate 
parts  of  Uie  cargo,  shipped  by  dif- 
ferent shippers.  id. 

8.  Beidt  therefore,  that  if  any  fireight 
had  been  earned,  or  could  have  been 
earned  upon  any  part  of  the  cargo^ 
the  plaintiff  was  not  entitled  to  re- 
cover, id 

4  The  ship  to  which  the  insurance  re- 
lated, returned  in  distress  to  New 
York,  her  port  of  departure.  Before 
her  arrival  on  this  return,  there  had 
been  a  necessaiy  jettison  of  a  part 
of  her  cargo;  another  part  was  so 
damaged  that  it  could  not  be  reship- 
ped ;  but  ti^e  residue  was  wholly  un- 
damaged. The  ship  was  repaired 
within  a  reasonable  time^  at  a  cost 
of  much  less  than  half  her  value,  and 
then  proceeded  with  a  fuU  cargo  to 
her  original  port  of  destination ;  but»  in 
the  interval,  the  master  had  sent 
forward  the  undamaged  goods  b; 
another  ship,  at  an  increased  freight 
exceeding  largely  that  which  he  was 
entitled  to  receive  upon  them.         id 

0.  Edd,  that  there  was  no  total  loss 
of  freight  within  the  meaniuff  of  the 
policy,  since  the  master  might  have 
entitled  his  owner  to  freight  upon  the 
undamaged  goods,  by  retaining  them, 
and  carrying  them  forward  in  his  own 
vessel  The  loss  of  freight^  therefore, 
upon  these  goods^  was  not  owing  to 
the  perils  insured  against^  but  to  an 
unnecessary  and  voluntary  act  of  the 
master.  id 

t.  ffeld,  also,  that  as  the  undamaged 
goods,  althoug[h  sent  forward  in  ano- 
ther ship,  arrived  in  safety  at  their 
port  of  aestmation,  freight  was  in  fact 
earned  upon  them;   and  that^  with 


the  increased  cost  of  earning  i^  as  it 
was  not  in  any  le^  sense  a  conse- 
quence of  any  peril  insured  against^ 
tne  defendants  as  insurers  had  no 
concern.  It  formed  no  part  of  a  loeb 
for  which  they  could  be  liable.        id 


JUDGMSNT. 

1.  Judgment  for  the  defendant  upon  a 
dismissal  of  the  complaint,  in  an  action 
at  law,  is  no  bar  to  a  subsequent 
action  by  the  plaintiff  for  the  same 
cause.    Marriaon  v.  Wood,  60 

2.  That  the  plaintiff  in  an  action  for  a 
t<yrt,  when  the  jury  have  improperly 
severed  the  damages^  may  enter  his 
judgment  against  all  the  defendants 
for  the  largest  damages  found  against 
any  one  of  them,  is  an  inequitable 
doctrine  which  the  Court,  unless  con- 
strained by  the  authorities^  would 
refuse  to  follow.    BidkeUy  v.  Bmith, 

261 

8.  Whether  the  authorities  in  support 
of  tlie  doctrine  are  conclusive  the 
Court  declined  to  consider,  being 
satisfied  upon  other  grounds  that 
the  judgment  appeal^  from  was 
erroneous.  id 

4.  The  mere  fact  that  a  judgment  con- 
fessed, is  confessed  to  secure  as  well 
a  debt  owing  to  a  creditor  other  than 
the  plaintiff  as  one  owing  the  latter, 
does  not  render  it  fraudulent  and  void 
as  against  creditors.  Paten  v.  Wetter* 
veU,  862 

5.  The  proper  remedy  for  enforcing  a 
judgment,  by  the  personal  represen- 
tative or  assignee  of  a  deceased  plain- 
ti^  is  by  action  under  §  428  of  the 

Jay  Y,  liartine. 

See  PftAonoi^  29. 
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JURBDIGTIOK. 

.  The  Superior  Court  hasnojorisdio- 
tion  to  appoint  a  receiver   of   the 
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propwlT  or  tffBeta  ottLtoiN&gn  oorpo- 

ntion,  for  the  purpoie  of  winding  up 

its  affiun.    Day  v,   U,  8.  Car  Spring 

.     Otx,  608 

t.  No  eourt  of  jnrtiee  ctn  restrain  com* 
miasionera  of  ezciao  firam  granting 
licenBes  in  the  exercise  of  the  diacre- 
tion  given  to  them  by  the  itatute, 
when  no  ezee«  of  anthoritj,  or  actual 
corruption,  is  aTerred  in  the  oom- 
platnt    Leigh  ▼.  WetUrvdt,  618 

S.  It  is  Tery  doabtfid  whether  the  Su- 
perior dourt  has  jurisdiction  of  a 
proceeding  under  the  R.  &  for  the 
dissolution  of  a  moneyed  corporation. 
KaiUtmcih  v.  Aaior  Bamk,  682 

4b  It  is  dear  that  the  court  has  no 
authority  to  exercise  the  Tisitorial 
powers  that  wera  formally  reated  in 
the  Court  of  Chancery.  .  id, 

i.  Hie  Superior  Court  has  jurisdiction 
of  an  action  for  the  partition  of  real  4. 
eftote^  situate  within  the  city  and 
eonnty  of  Kew  York,  irrespeetfre  of 
the  residence  of  the  parties  (Code, 
§  128,  sub.  2»  and  §  88»  sab.  1).  To- 
rtoM  Y.  8te9en$,  685 

«.  Jurisdiction  orer  the  person  is  as  fully 
acquired  by  the  Toiuntarv  appear- 
ance of  the  defendant,  as  oy  service 
ofa  sumaaons  (Code,  §189)l  id. 


See  ATTAcmcDfT,  1,  2,  8,  4 
PaAonG%  26,  46,  47. 


LANDLORD  AND  TENANT. 

.  Where  a  lease  for  a  term  of  years 
contains  a  covenant  on  the  part  of  the 
landlord,  that  at  the  expiration  of  the 
term  the  tenant  shall  be  paid  the  ap- 
praised value  of  a  dw<Jhng-house  to 
oe  erected  by  him  on  the  demised  pre* 
mise^  or  that  a  new  lease  for  the  same 
term  of  years,  at  an  appraised  rent, 
(excluding  from  the  appraisement  the 
value  of  the  dwelling-house)  shall  be 
granted  to  him;   the  tenant  at  the 


expiration  of  the  term  is  entitled  to 
retain  the  possession  until  the  cove- 
nant shall  be  performed  by  the  land- 
lord or  his  representativea  HoUman 
V.  Ahrmu,  4U 

.  But  the  tenant  so  retaining  the  pos- 
session is  not  discharged  fnok  the 
payment  of  rent,  but  is  subject  to  the 
general  rule,  that  a  tenant  holding 
over  after  the  expiration  of  his  lease, 
with  the  consent  of  the  landlord,  be- 
comes a  tenant  from  year  to  year, 
sulnect  to  all  the  terms  and  eonditions 
of  the  original  leasee  i^ 


.  Tlie  landlord,  however,  ia  equally 
bound  by  the  same  rule^  and  therefora 
in  an  action  for  use  and  occupatiga, 
oan  recover  no  mora  than  the  rent 
originally  reserved.  He  ia  not  en- 
titwd  to  an  increased  rent  propor- 
tioned to  the  increased  value  of  the 
premisesb  id, 

Tbe  decision  of  the  Supreme  Court 
m  AJbA  e.  Raddifl^  16  John.  505,  is 
not  appiioable  when  the  improve- 
ments made  by  a  tenant  during  his 


at  its  eniintion  belong  to  him, 
and  not  to  his  landlord,  llmtease  is, 
moreoveiv  of  doubtful  anthoritj.    id. 


LEASS. 


In  March,  1861,  the  plaintiff  leased  to 
the  defendant  a  house  in  the  eitj  of 
New  Yorl^  for  the  term  of  one  year 
from  the  Ist  of  Kay  following^  at  a 
rent^  payable  quarterly,  of  $760.  In 
April,  tne  defendant  being  desirous 
to  ffive  up  her  leasee  made  known  her 
wiMies  to  the  plaintifi^  who  then 
entered  into  a  new  agreement,  in  writ- 
ing with  a  Mra  E.,  by  which  the 
latter  assumed  the  leasee  bound  her- 
self to  perform  all  its  covenants,  and 
to  pay  the  rent  reserved  monthly  in 
advance.  Mra  E.  entered  into  pos- 
session, under  this  agreement,  and 
paid  the  accruing  rent  to  the  plain- 
ti^  with  the  exception  of  the  last 
quarter^a 

To  recover  the  balance^  the  plaintiff 
brought  this  action,  claiming  that  the 
defendant  was  liable  for  its  payment 
under  the  original  lease. 

Heldt  that  the  new  aoreement  between 
the  plaintiff  and  ma.  K.  operated  in 


INDEX. 


705 


law  to  djfloharge  the  defendant  from 
the  coyenants  of  her  lease,  and  was  a 
virtual  acceptance  by  him  of  the 
surrender  which  she  then  offered  to 
make.    Murray  y.  Sh«me^  188 


LEX  LOCL 

See  Csacfo^n,  a 

BiLUB   or  Ladivg  and  PlioicnsoRT 
NoTB^  8,  9,  10, 11. 


UENLAW. 
See  Action,  18. 

Lid  PENDEK& 
See  AonoN,  18. 


MALICIOUS  PROSECUTION. 

1.  To  maintain  an  action  for  a  malicious 
prosecution,  the  plaintiff  is  bound  to 
proye  the  entire  want  of  a  probable 
cause  for  the  accusation,  and  the  ac- 
tual malice  of  the  defendant  in  pre- 
ferring it — ^that  i8»  malice  in  iact  as 
distinguished  from  malice  in  law. 
JhdkSy  y,  Smiih,  261 

2.  Malice,  therefore,  in  all  cases,  when 
the  cause  turns  upon  its  proo(  is  a 
question  of  fact  to  be  decided  by  the 
jury.  id. 

8.  But  probable  cause  is,  in  all  eases,  a 

auestion  of  law,  in  relation  to  which 
le  judge  who  tries  the  causey  is  bound 
to  express  a  positiye  opinioa  id 

4i  It  is  no  more  a  mixed  question  of  law 
and  fact  than  eyery  other  question  of 
law,  which  a  judge  in  the  course  of  a 
trial  is  required  to  determine.  id. 

0.  If  the  judge  who  tries  the  cause  is  of 
opinion  that  the  facts  admitted  or 
clearly  established,  are  not  sufficient 

D.nL— 46 


to  proye  a  want  of  probable  cause^  he 
must  either  nonsuit  the  plainti^  or 
direct  the  jury  to  find  a  yerdiet  for 
the  defendant  id 

.  But  if  the  facts,  upon  which  in  his 
judgment  the  question  depends,  upon 
the  eyidence  are  doubtful,  he  must 
instruct  the  jury,  that  if  they  shall  be 
found  by  them  in  a  certain  manner, 
they  do  or  do  not  amount  to  a  want  of 
probable  cause.  id 

1.  I(  instead  of  such  a  direction,  he 
leayes  it  to  the  jury  to  determine,  not 
only  whether  the  facts  alleged  by  the 
plaintiff  are  true,  but  whether,  iftrn^ 
they  proye  a  want  of  probable  cause, 
he  commits  a  fatal  error.  id, 

8.  The  judf  e,  in  the  case  under  hearing; 
instructed  the  jury  to  consider  and 
determine  whether  the  facts  and  cir- 
cumstances  known  to  the  defendants 
were  reasonable  grounds  for  their  be- 
lieying  that  the  cluirge  which  they  had 
made  against  the  plaintiff  was  true. 

Sdd,  that  this  instruction  was  errone- 
ous, as  necessarily  inyolying  a  sub- 
mission to  the  jury  of  the  question  of 
probable  cause,  tne  existence  of  rea- 
sonable grounds  for  belieying  the 
charge  preferred  to  be  true  and  of  a 
probable  cause  for  making  it,  being 
only  different  forms  of  expressing  the 
same  truth.  id 

9.  When  the  existence  of  fSscts  constitut- 
ing a  probable  cause  is  admitted  or 
established,  the  presumption  of  law  is 
that  the  defendant  entertained  and 
acted  upon  the  belief  which  the  fkots 
thus  known  to  him  justified  him  in 
holding. 

ECenee,  unless  this  presumption  is  re- 
pelled by  proof  on  the  part  of  the 
plaintiff  the  question  of  the  actual  be- 
lief of  the  defendant  ought  not  to  be 
submitted  to  the  jury.  id, 

IOl  Tlie  ohanre  against  the  plaintiff  was 
that  upon  the  trial  of  a  cause  in  which 
he  was  examined  as  a  witnesi^  and 
was  a  material  witness — he  had  sworn 
&lsely  that  he  had  no  interest  in  the 
eyent  of  the  suit  If  such  was  his 
testimony,  it  was  clearly  shown  that 
there  was  probable  cause  for  beUeying 
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it  to  be  {aIm;  but  the  main  eontro-{ 
Teray  upon  the  trial  was  whether  hej 
had  in  fact  sworn  as  the  defendants  in 
making  the  charge  had  alleged. 

Htidt  that  in  order  to  justity  the  defend- 
anti^  it  was  not  necessary  for  them  to 
proTe  that  the  plaintiff  nad  sworn  in 
terms  that  he  had  no  interest  in  the 
eTent  of  the  soil,  but  that  their  de- 
fence was  established,  if  it  appeared 
that  he  had  sworn  in  substance,  al- 
thon^  not  in  words,  that  he  had  no 
interest  that  could  disqoalify  him  as  a 
witness.  id. 

11.  Htidhtrlker,  that  it  was  proTed  by 
the  plaintiff's  own  witnesses  that  sncn 
was  the  substance  and  neesssaiy  re- 
•alt  of  his  testimony.  id. 


MORTGAaE-CHATTEL. 

L  Wbere^  by  the  terms  of  a  chattel 
mortgage^  the  mortgagee  has  an  im- 
mediate ri^t  of  possession,  the  pro- 
perty cannot  be  leyied  on  and  sold 
onder  an  ezeention  against  the  mort- 
gagor.   HyU  T.  Cain&y,  99 

a.  But  where  the  mortgagor  has  a  right 
of  possession  for  a  limited  period,  the 
weight  of  authority  is,  that  his  pos- 
sessory interest  is  a  proper  object  of 
levy  and  sale.  id 

S.  Hie  sale^  howeyer,  in  this  case,  must 
be  confined  to  the  interest  of  the  mort- 
gagor, for  if  the  sheriff  haying  notice 
of  the  mortgage,  sell  the  entire  pro- 
perty as  that  of  the  mortgagor,  he 
renders  himself  liable  to  the  mortga- 
gee^ at  least  to  the  extent  of  the  mort- 
gage debt  id, 

4.  A  proyision  iii  a  morteag^  that  the 
mortgagor  may  retain  Uie  possession 
imtil  adefanlt  in  the  payment  of  the 
debti  is  no  eyidence  oz  a  trost^  affect- 
ing the  yalidity  of  the  mortgaga     id 

5.  If  the  continual  possession  of  the 
mortgagor  onder  such  a  proyision  is 
any  ey^ence  of  fraud,  it  only  raises  a 
presomption  that  may  be  repelled. 


and  the  finding  of  a  jury  or  Judge 
n^^tiving  a  fraudulent  intent^  is  eon- 
clunye.  id, 


M0B1X>AG1&-BEAL, 
See  AcnoK,  8. 

MUNICIPAL  OORFOKATIOK. 
See  PiAonc^  4a  41,  4^  4S. 


n 

NEGLIGENCE. 

1.  A  yessel  in  the  eostody  of  the  shexiff 
was  lying  near  one  of  tAe  wharyea  of 
the  city,  when  there  were  strong  indi- 
cations of  an  approaching  stonn,  but 
he  took  no  measures  hima^  nor  in- 
stmcted  any  one  to  take  any  mea  wines 
on  his  bdiaU  for  the  safety  of  the  yes- 
sel, and  during  the  night  a  stonn  arose 
in  which  she  sunk.  Jfooiv  ▼.  Wm- 
terveit,  69 

.  ITeM— that  the  question  whether  rea- 
sonable care  and  diligence  had  been 
used  by  the  sheriff  to  guard  the  yessel 
against  the  consequences  of  the  storm 
ought  not  to  haye  been  submitted  to 
the  jury,  but  a  poaitiye  inatnictioa 
ought  to  haye  been  giyen  th«t  he  had 
been  guilty  of  negligoioe^  which  fsb- 
dered  him  liable.  id 


O 

OEFICEB. 
SeeTiBPASi^ 


PABENT  AND  CHILIX 
See  Aonoii^  1,  & 
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PARTIE9L 

8m  PftAona& 


PARTNER&' 

A  pftrtner  is  not  allowed  to  claim  for  his 
serrices  in  settling  the  affairs  of  the 
firm,  unless  a  special  agreement 
ayerred  and  proved.  Couram  y. 
Hamlin,  518 

See  AoTxoir,  14^  16. 


PARTY  WALL. 

1.  A.,  owning  two  lots  of  ground  adjoin- 
ing each  other,  sold  and  conyeyed  one 
of  them,  and  by  a  clause  in  the  deed 
provided  that  tne  grantee  might  erect 
a  party  wall  on  the  line  dividing  the 
two  lots,  one  half  on  each  lot*  and  co- 
venanted to  pay  for  the  wall  whep 
used ;  and  A.  s  grantee  erected  such  a 
party  wall,  and  then  conveyed  the  lot 
and  building  so  erected  to  R  Hdd^ 
that  B.,on  such  party  wall  being  used 
by  A's  subBeq|uent  grantee  of  the  ad- 

J'oming  lot,  might  recover  of  A.,  and 
le  being  dead,  of  his  executors^  one 
half  of  the  value  of  the  party  wall. 
Burloek  v.  Peek,  90 

2.  Hdd,  also,  that  B.,  havinff  died  intes- 
tate, after  the  party  wall  had  been 
used  and  appropriated  by  the  grantee 
of  the  adioinioff  lot^  the  action  was 
properly  brought  by  her  administra- 
tor., id 

8.  That  the  party  wall,  when  used,  was 
the  property  of  B^  and  she  was  equi- 
tably entitled  to  receive  the  money  to 
be  paid  for  using  it  That  by  using 
and  appropriating  it^  the  title  to  so 
much  of  it  as  st<^  on  the  adjoining 
lot  was  vested  in  the  crrantee  thereof 
and  did  not^  on  the  subsequent  death 
of  K,  descend  to  her  heir  at  law. 
Hie  right  to  compensation,  was  a 
rieht  in  action,  enforceable  at  the  suit 
of  the  aduxinistrator  of  B,  id. 


PERPETurrns.. 

BtaDiyin^ 


PLEADING. 

1.  The  Code  has  abolished  technical 
rules  of  pleading;  but  has  not  abolish- 
ed those  which  good  sense  prescribes, 
and  are  necessary  to  carry  mto  effect 
its  own  provisions     Oikon  v.  X«vy, 

176 

2.  Facti^  relied  on  as  constituting  a  de- 
fence, must  be  set  forth  at  least  with 
so  much  certainty  as  to  enable  the 
court  to  say  that^  if  true,  the  action  is 
barred.  id, 

8.  Hence^  when  an  award  is  pleaded, 
that  the  court  may  judge  of  its  vali- 
dity as  a  bar,  its  substance,  if  not  its 
terms^  must  be  set  forth.  id, 

4  When  no  other  ^und  of  demurrer 
is  meant  to  be  rehed  on  than  the  in- 
sufficiency in  law  of  the  matters  set 
forth  in  the  complaint  to  maintain  the 
action,  it  is  specified  as  distinctly  as 
can  be  required,  in  the  words  of  the 
Code,  "That  the  complaint  does  not 
state  facts  sufficient  to  constitute  a 
cause  of  action."    Paine  v.  Bmith, 

298 

6.  When  the  action  is  founded  upon  an 
agreement^  which  would  be  void  un- 
der tlie  Statute  of  Frauds,  unless  in 
writing,  and  signed  by  the  party  to 
be  charged,  these  facts^  as  constituting 
in  part  the  cause  of  action,  must  be 
averred  in  the  complaint.  Tliwrman 
v.  Btevent,  609 

6.  Li  an  action  a^inst  the  defendant  as 
acceptor  of  a  bill  of  exchange,  which 
was  addressed  to  J.  !•.,  President  of 
the  AstorBank,  and  accepted  by  him, 
as  president^  the  complaint  did  not 
aver  that  the  bank  accepted  the  bill, 
or  that  J.  Lb  was  president,  or,  as  pre- 
sident^ had  any  authority  to  accept 
Andrew  v.  Aetor  Bank,  629 

7.  Seld,  that  it  sufficiently  appeared 
upon  the  face  of  the  bill,  that  it  was 
drawn  upon,  and  duly  accepted  by  the 
bank.  id, 

8.  Li  an  action  to  recover  damages  for 
the  wrongful  detention  of  persoUal 
property,  it  is  not  necessary  to  set 
forta  the  plaintiff's  title  in  the  eom- 
plaint    A  gea^nX  l^▼^^ne^t  <rf  own- 
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9.  Under  such  a  oomplaint  a  bill  of  sal« 
from  the  former  owner  may  be  given 
in  evidence.  id, 

10.  In  determining  upon  a  demnrrer, 
whether  matters  separately  pleaded 
constitute  a  defence,  the  court  wiU 
take  into  consideration  all  those  parte 
of  the  answer  which  precede  that 
which  is  covered  by  the  demurrer. 
B^ach  y.  Berdell,  827 


11.  The  sufficiency  of  the  defence  may, 
in  many  casei^  aepend  upon  the  iact^ 
whether  the  allegations  in  the  com- 
plaint have  been  admitted  or  denied. 

id 

12.  As  a  general  rols^  it  is  a  eood  de- 
fence to  an  action  to  recover  uie  value 
of  personal  property,  as  unjustly  de- 
tained, that  it  had  oeen  deliverod  to 
the  true  owner  before  the  commence- 
ment of  the  suit  id 

15.  Whether  an  instrument  in  writing 
is  or  is  not  a  valid  mortgage  is  a 
question  of  law,  and  to  enable  the 
court  to  detennine  it  when  the  action 
is  founded  upon  the  writing,  either 
the  whole  instrument^  or  tiioee  provi- 
sions which  are  relied  on  as  giving  to 
it  the  character  of  a  mortfi^  must 
be  set  forth  in  the  complaint.  JFair- 
b<mk9  V.  Blocmfidd,  849 

14.  When  the  complaint  averred  that 
the  defendants  had  seised  and  taken 
possession  of  a  vessel,  the  value  of 
which  was  sought  to  be  recovered  un- 
der an  attachment  issued  under  the 
laws  of  Gonnecticu^  and  did  not  show 
nor  aver  that  the  attachment  was 
void ;  id. 

16.  Hdd,  that  the  refusal  of  the  def^d 
ants  to  deliver  the  possession  was  jus- 
tifiable upon  the  face  of  the  oonmlamt 
Judgment  for  defendant  upon  demur- 
rer to  the  complaint  id> 


Reine  v.  Ander-  materials.  8.  For  another  sum  as  da- 
818  ma^es  sustained  by  them  by  reaion  of 
havmg  been  hind^ed  and  delayed  by 
the  defendant  in  the  completion  of 
this  work.  And  lastly :  That  a  cer- 
tain award,  made  by  an  arbitrator 
mutually  chosen,  in  relation  to  eer> 
tain  disputes  ffrowing  out  of  the  can- 
tract  should  be  set  aside  as  obtained 
by  fraud  or  undue  influence;  8ee\. 
Partridge,  468 

\*l.  Hdd,  that  as  equitable  and  1^^  re- 
lief may  now  be  sought  in  the  same 
action,  and  all  the  causes  of  action  set 
forth  in  the  complaint  grew  out  of 
the  same  transaction,  they  were  pro- 
perly united.  id. 

18.  Hdd,  that  as  the  action  was  not  for 
the  recoveiT  of  mone^  only,  it  was  pro- 
perly heara  at  special  term  without 
a  jury,  and  that  the  court  although 
denying  the  equitable  relief  demanded, 
had  power  to  grant  any  other  relief 
consistent  with  the  ease  made  by  the 
complaint  and  embraced  within  the 
issuea  id. 


19.  HM,  therefore,  that  ahhoag^  the 
court  at  special  term  held  the  award 
to  be  binding  on  the  }>artiei^  its  jnd^ 
ment  in  favor  of  the  nlaintilb  upon 
the  other  causes  of  action  set  forth  in 
the  complaint^  was  valid.  id. 

20.  In  an  action  against  K,  for  the  price 
of  goods  sold  and  delivered  to  A, 
and  by  his  direction  charged  to  B^  a 
recovery  ought  not  to  be  permitted, 
when  the  complaint  avers  that  the 
goods  were  sold  and  delivered  to  B. 
^t^  V.  Ldand,  497 

21.  The  authority  of  A.  to  make  the  pnr- 
chase  in  the  name  of  B.,  and  liie  ddi- 
very  of  the  goods  to  him,  with  the 
consent  of  R,  are  material  and  iasii- 
able  factSi  which  the  plaintiff  is  bonnd 
to  prove  upon  the  trial,  and  la,  there- 
fore, bound  to  aver  in  the  complaixit 

id. 


22.  The  defence  of  usuiy  cannot  be  Ad- 
mitted under  a  general  allegation  in 
the  answer,  not  stating  the  tarns  of 
the  usurious  agreement  Watwu.  ▼. 
BmUy,  609 


18.  The  plaintiffs  by  their  oomplaint  de- 
manded judgment  as  follows :  1.  For 
a  certain  sum  alleged  to  be  the  balance 
due  to  them  upon  a  building  contract 
between  them  and  the  defendant  2. 
For  another  sum  for  extra  work  and  28.  The  refoaal  of  the  Judge  upon  tlia 
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truJ  to  pennit  the  answer  to  be 
amended,  io  as  to  let  in  the  defence, 
is  not  a  ground  of  exception,  nor  ought 
each  an  amendment  to  DC  allowed,   id 

24.  A  eonnter  claim  cannot  be  set  up  in 
an  answer,  which  cannot  be  decided 
without  bringing  other  parties  before 
the  courts  who  lutye  no  interest  in  the 
determination  of  the  causes  of  action 
set  forth  in  the  complaint  C&urMen 
T.  Hamlin,  618 

26.  In  an  action,  under  the  Code,  to  re- 
cover the  possession  of  real  estate,  the 
facts  set  forth  in  the  complaint  must 
show  that  the  plaintiff  has  a  legal  title 
to  the  premises  in  question ;  the  mere 
ayerment  that  he  nas  such  a  title  is 
inaufficieat.  Lamrtnety.  Wright,    678 

2d.  Facte^  constituting  a  cause  of  action, 
or  a  defence^  in  the  sense  of  the  Code, 
are  physical  iSftcts,  capable  of  being 
established  by  oral  or  documentary 
proo^  not  propositions^  which  are  true 
inlaw.  id 

27.  In  an  action  to  recoyer  damages  for 
the  breach  of  a  coyenant^  if  the  com- 
pUunt  does  not  show,  either  hj  ex- 
press words,  or  by  a  necessary  impli- 
cation, that  the  ooyenant  is  broken  by 
the  defendant)  it  is  bad  upon  demur- 
rer.   Sehenek  y.  Naylor,  676 

28.  Tlie  defect  is  not  cured  by  a  general 
allegation,  that  the  acts  set  forth  were 
**  a  yiolation  of  the  defendant's  coye- 
nant"  id 

See  PaA<moi^  10, 11,  \%  62. 


PRAOnCE. 

1.  Amwxa. 

2.  Appeal. 

8.   ApPKARANOn. 

4.  Bill  of  Exobrions. 

6.    GOMPLAQfT. 

6.  OuifTKR  OlaDL 

7.  Coots. 

8.  DmcnauB. 

9.  ExvovnoN. 

10.  QuABDiAir  AD  Lrmc. 

11.  Injunction. 

12.  JunanxNT. 

18.  JnajBDionoif.    . 
14.  Motion. 


16.  PARTna. 

16.  PsriTiON. 

17.  PrOOXKDINGS  SCPPLEMBNTAaT   CO 

EXCOOTION. 

18.  RBGBiyXR. 

19.  Sbcuritt  Foa  Costs. 

20.  substitction. 

21.  Thlal. 


1.  In  an  action  upon  a  promissory  note^ 
an  answer,  which  fails  to  contradict 
the  allegadons  in  the  complaint^  show- 
ing the  possession  and  property  of  the 
plaintifEis,  but  merely  denies  their  right 
to  prosecute  as  owners^  is  plainly  fri- 
yolouB.     Hiffgin$  y.  RockweU,         660 

See  AonoN,  6,  6,  7. 

Bills  of  £zohan«^  8,  4 


AfipeaL 

2.  Where  an  appellant  from  the  special 
to  the  general  term  deposits  a  sum 
of  money  instead  of  siying  an  under* 
taking,  and  appeals  from  the  general 
term  to  the  Court  of  Appeals,  giying 
the  proper  undertakinfl;  with  sureties^ 
the  money  so  depositedmust  remain  in 
court  untu  a  final  determination  in  the 
Court  of  Appeals.    Par  torn  y.  Travis, 

669 


See  PaAcno^  44,  46. 


Appearanoe, 

8.  It  appearing  that  an  order,  extending 
the  time  to  answer,  together  with  a 
copy  of  the  affidayit  upon  which  it 
was  founded,  and  whicn  stated  the 
name  of  the  defendant's  attomeyi^ 
and  his  absence  from  the  city,  had 
been  seryed  upon  the  plaintiff's  attor- 

Held,  that  the  seryice  thus  made^  was 
equiyalent  to  a  notice  of  appearance. 
Qidn  y.  UlUm,  648 

4.  Heid,  that  as  the  damages  had  been 
assessed  without  notice  to  the  defend- 
ant^ the  judgment  entered  thereon 
was  irregular.  id 


no 
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0.  A  defendttit  acaiiist  whom  *  judg- 
ment is  p»yea  by  the  eompuint^ 
although  no  sonamonB  has  been  aeired 
on  him,  hns  a  right  to  appear  and 
answer  nnder  g  189  of  the  Code. 
EiggifU  ▼.  RoefnoeU,  660 


BUI  of  ExcepUonM, 

ft.  To  prevent  a  failnre  of  jnstice,  the 
eourt  will  order  a  bill  of  exception^ 
when  a  case  containing  the  excei)tions 
has  been  properly  settled,  to  be  signed 
by  the  clerk,  in  the  name  of  a  de- 
ceased judge,  who  had  tried  the  cause. 
UiUtthal  T.  MUvtard,  Wfl 


ComflainL 

7.  When  a  complaint  is  not  properly 
Terified,  the  rerification  is  a  nuUity  ; 
but  the  error  does  not  affect  the  regu- 
larity of  a  Bubseqnent  judgment 
Qyin  t.  lUUm,  648 

8.  A  general  allegation  in  a  complaint^ 
that  the  defendant  had  receiyed 
monejT,  or  property,  to  the  ose  of  the 
plainti£^  or  of  the  assignor  of  the 
plaintiff,  is  bad  upon  demurrer.  Lie- 
nnn  y.  JAnecln^  670 

9.  Whether  the  money  or  property  was 
so  receiyed  as  to  render  the  defend- 
ant liable,  is  a  question  of  law,  and  aU 
the  material  facts  necessary  to  pre- 
sent^ and  enable  the  court  to  deter- 
mine the  question,  as  facts  constitut- 
ing the  cause  of  action,  must  be  stated 
in  the  complaint  id. 

See  PuEAPMQ,  6,  8»  14,  16,  20,  21, 
25,  27,  28. 


CimnUr  Claim, 

10.  A  counter  claim,  as  defined  by  the 
Code,  includes  only  causes  of  action 
existing  against  the  plaintiff  on  the 
record,  ana  on  which,  under  the  old 
syBtem,  an  action  at  law,  or  a  suit  in 
equity,  might  have  been  maintained 
against  him.     Gletuon  y.  Moen,      689 


endorsee,  facts  tha^  admitted  to  be 
true,  amount  only  to  a  yalid  eomiter 
claim  acainst  the  payee  and  endorser, 
cannot  De  set  no,  for  any  purpose^  in 
the  answer  of  tne  defendant         id. 

12.  But,  if  the  facte,  although  pleaded 
as  a  counter  claim,  constitute  a  good 
defence  by  way  of  a  set-ofl^  or  recoup- 
ment, and  the  note  was  transferred 
under  circumstances  that  rendered  it 
subject  to  all  existing  equities  between 
the  maker  and  payees  they  may  be 
set  up  as  a  bar,  m  whole  or  in  part, 
to  the  plaintiff's  recoyeiy.  id, 


Coite. 

18.  The  question  of  title  to  lands  1%  in 
all  cases,  a  question  of  ownership. 

The  question  does  not  arise  in  an  action 
to  recoyer  damages  for  the  breach  of 
an  agreement  to  eonyey  landi^  when 
the  only  issue  made  by  the  plead- 
ings ii^  whether  an  inchoate  right  of 
dower  in  the  wife  of  the  defendant 
was  a  subsisting  encumbrancei  Smith 
y.  Jiiff(f»,  622 

14.  In  such  an  action,  if  the  plaintiff 
recoyers  only  nominal  damages^  the 
defendant  is  entitled  to  iuU  costs,    id. 

16.  In  an  action  to  set  aside  a  con- 
yeyance  of  real  estate^  an  extra  al- 
lowance can  only  be  made  when  the 
case  upon  the  trial  appears  to  be 
"  difficult  or  extraordinary,''  or  •*  the 
prosecution  or  defence  has  been  un- 
reasonably or  unfairly  conducted." 
Bridget  y.  Miller,  688 


11.  Hence,    in    an  action  against  the 
maker  of  a  negotiable  note   by  an 


16.  The  objection,  that  there  is  an  im- 
proper joinder  of  parties^  when  the 
facts  appear  on  the  face  of  the  com- 
plaint, can  only  be  taken  by  a  demur- 
rer. Code,  §§  144, 147, 148.  BeiffSfcU 
y.  Boulger,  160 

See  Plxadxmo,  4^  5,  10,  14^  16,  87  28. 


Execution, 


17.  Where  an  execution  issued  against 
two  joint  debtors  has  been  leriad  upon 
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the  property  of  one  of  them,  the  plain- 
tiff will  not  De  allowed  to  oonntermand 
it^  and  ifsne  a  new  ezeoation  for  the 
purpose  of  making  a  levy  upon  the 
sole  property  of  the  other  defendant 
MeCkain  t.  MeKeon,  645 

18.  Such  a  proceeding  is  emphatically 
unjust  and  illegal,  when  it  appears 
that  the  first  execution  was  withdrawn 
at  the  request  of  the  debtor  upon 
whoee  property  it  was  levied,  and 
with  the  express  purpose  of  screening 
him  from  the  payment  of  any  part  of 
the  debt^  and  collecting  the  whole 
from  the  property  of  his  co-defendant 

id 

19.  When  the  first  execution  so  levied  is 
not  withdrawn,  and  another  issued 
with  the  consent  of  all  the  defendants^ 
the  court  will  order  the  second  to  be 
set  aside^  and  the  first  to  be  returned 
satisfied.  id. 

80.  The  rule  that  a  levy,  under  an  exe- 
cution, upon  sufficient  property  to  sa- 
tisfy the  judgment,  does  not  operate 
p&r  stf  as  a  satisfaction,  is  only  ap- 

Slicable  when  the  collection  of  the 
ebt^  by  force  of  the  levy,  is  not  de- 
feated by  the  act  or  fault  of  the  plain- 
tiff id. 

21.  An  assignee  of  the  judgment  stands 
in  the  same  position  as  the  plaintiff 
apon  the  record,  and  the  legal  conse- 
qaences  of  his  acts  are  the  same  as  of 
those  of  the  plaintiff  id. 

28.  An  execution  upon  a  judgment  can- 
not be  issued  upon  the  appucation  of 
the  executors  of  a  deceased  plaintiff. 
Jay  T.  Martine^  664 

88.  Sections  888,  284  of  the  Code,  are 
only  applicable  when  the  parties  to 
the  juogment  are  living.  id. 


fore,  complete,  when  an  answer  on  be- 
half of  the  in&nts  has  been  put  in  by 
the  guardian  so  appointed.  td 

26.  The  appointment  of  a  ^^rdian  ad 
litems  in  a  partition  suit,  is  regulated 
by  the  K.  S.,  and  is  made  by  the  court 
(2  R.  S.,  §  2,  p.  817).  id 

27.  To  such  an  appointment,  the  cases 
of  Tlie  People  v.  Hoffman  (7  Wend. 
487)  and  (frawt  v.  Van  Schoonhoven 
(9  Paige,  226)  have  no  application,  id. 

28.  The  personal  service  of  a  summons 
upon  an  infant  of  the  age  of  14,  under 
§  134.  sub.  4  of  the  Code,  has  no  other 
use  than  to  hasten  the  period,  within 
which  the  plaintiff  may  apply  for  the 
appointment  of  a  guardian,  when  the 
inunt  himself  negkcts  to  apply,  since, 
until  this  appointment  is  made,  there 
can  be  no  further  proceeding  against 
the  infant  id 

29.  When  it  is  not  denied  that  the  sig 
natures  of  infants  to  their  petitions  for 
the  appointment  of  a  guardian  ad 
litem  are  genuine,  it  is  no  objection  to 
the  validity  of  the  judgment  in  the  ac^ 
tion  in  which  they  were  defendants, 
that  it  does  not  appear  upon  the  re- 
cord, that  proof  was  fnmisned  to  the 
court  that  the  signatures  were  genu- 
ine. It  will  be  presumed  that  proof 
was  given.  id 

80.  A  variance  in  the  name  of  an  infant 
as  stated  in  the  complaint,  and  in  the 
petition  for  the  appomtment  of  a  guar- 
dian, may  be  disregarded  as  immate- 
rial, both  under  the  Code  and  under 
the  R.  Statute  of  Amendments  (Codc^ 
§  176 ;  R.  a,  §  7,  sub.  10,  p.  426). 

id. 


Chtardian  ad  Litem. 

84.  When,  upon  the  petition  of  infants 
over  the  age  of  14,  a  guardian  ad  litem 
has  been  appointed  in  a  partition  suit, 
the  order  is  valid,  although  no  sum- 
mons had  beenpreviously served  upon 
the  infants,     V€urian  v.  Stevem,     685 

8fti  Hie  jurisdiction  of  the  court  is,  tHere- 


Injunetian, 
See  AoBmrxin;  1,  8^  8»  ^ 

JvdgmenL 
See  JuDGioiiT,  Ante. 


Juriedictian. 
See  JuuBoxcnoir,  Anii, 
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81.  A  motios  far  the  aiJpomtmeiit  of  a 
rMNuver,  when  tiie  onkr  to  ahov  eaiue 
agMXDSt  the  igypabitme&t  is  serred  be 
furt-  the  emm&e&ofliDentof  the  fmt,will 
he  denied  w  izre^nlar.     KmtUntrolh 

r.^.  As  orde<-  f(«r  l2ie  pajmcBt  of  money 
under  anndirjaoB  ^  ^'£44of  tbeCode, 
wil  nm  he  iBMie,  nnlea  the  Answer 
eoutuiofr  a  }umul,  cxplieit,  nnd  foil  ad- 
niidBiui.  TiiAi  ft  deiuLite  sum  is  dae  to 
tiM:  ]iifcmT.rlf  Ii  Yiii  not  be  made 
-wnusu  n.  nrjer  to  ■iM.^.'rtaiu  whether  ft 
«iesi&r  nm.  i»  CT>e,  a  critiesl  ezamin- 
flSiOL  u:  Utt  ^uff^'TTftgn.  or  of  books  and 
art* i>iizni^   ift    fifirni— ly.     Cbtfram   ▼. 

6S1 


S8.  In  I 

for  slaaderons 
manied  waman.   if  Ibe- 
aetionable  fm'  wt,  Ae 
nononwriy  party  i 

39.  Where  the 
only  by 
husband 

40.  When  the  aetcf  %Tamaanqml 
ration,  againflt  whidi  itQifif  ■■-  * 
afFeets  injiuioiuhr  likcwiu^ 
nity  OTer  whieh  the  I 
tion  ejt«end^  the    ^ 
neeessary  party  to  Ihe 
theaoit  Dm>UJtFdtm 
ofNem  York. 


SL.  "^^  Tn*r»?e  in  theCode  is  regazd- 
«£  vx  '-aut  ^yzs\,  9i  a  recognition  and 
n«uni:i.a  «tf  ihe  role  Yhieh  fonneriy 
arrrmlifid  :x  the  Coort  of  Chaneery, 
kbi  at  C^^^ng  no  fnthec.  sdl 


41.  It  is  only 

which  is  a  imhBe  wmnjc  -wmto  air 
a  special  injniy  to  partMsflar  infc^ 
dnaU  that  the  aetafln  on  he  smt 
tained  in  their  ] 


1^  '^W  !!«>  in  that  eonrt  was  settled, 
am  aa  erdcr  for  the  pajrment  of  mo- 
iKT  3:-.  ««ri,  or  t4»  a  party  before  a' 
±ZA.  i-rrroe.  eo::Vd  not  be  made  un-j 
j«as  x^«:<a  an  exf'licit  and  fioJl  admis-{ 
sinL  Vt  ibe  delendant  in  his  answer,, 

«r  x:>r<t  tjs  era^T  nation  before  a  mas-  ^  -A.  judgment  m  an  s 
wc  UdiS  a  fpe»^  snm  was  dne.     id.     the  attomey-geneml  is  a 


42.  Where  the  praaeBoe  1 
than  those  mentkiniBd  i 
is  neoesBSiy  to  the  cob 
nation  of  a  eontrorcny,  liie  1     _    _ 
of  the  Code,  §  122,  is  ia^keBstiiv ;  diw 
mnst  be  bronfi^in.  **> 


I  vhiii 


be    !£<. 


only  at 
ic<.;Qded 


whisb  he 


rcrally 
in  the 


a«c>n  as  pardes  defendants,  has 
noc  ar  a  ceneraJ  z^e,  been  altered  by 
lj^  OtTdeT    Jjt  B/oy  r.  Skam,  626 


party,  binds  ihe  pahfie 
represents,  and  is  a  bar  to  an  attisr 
hj  indiridnals  for  the  asane  ^*^j 
eonseonently,  his  preaaaee  u  — -"^ 
to  "the  complete  detemii 
the  contioTeny,*  iHien  the 
act  which  is  soflgfat  to  be  : 
or  frwiinll^  is  a  pobfie  injniy. 

See  Aonoa,  14,  \^  1%.  H. 
PtXAnDra^24. 


9i{L  TSecc!Tex7«^3es  are  thoae  created! 

N ."  v^MptMo  is  o'eaxed  by  g  167  of  the 
v\>i*.  Ksee  tiie  eaases  of  action, 
w^>f  h  may  be  nzdied  under  that  44.  A  petitioii  Hdt  the  disefaaigs  ^  • 
•«<:>».  miot  '^  a5c<(  all  the  partie*-  debtor,  impriaoned  under  an  csartH 
w  the  aruoa.*  id.     tion,  cannot  be  heard  by  a  ^idge  » 

chambers.     It  nrast  be  ^pttmmttd  ts 
ST.  5r«>;c    that  when    the  ac^n    i»     the  court  at  a  rcgnUr  special  Urn 
bevcickt^pcnaeoCIatcralnndertahzng     In  Ike  mtrniUr  cf  WMer,  9» 

ioc  the  debc  of  another,  the  comp^aiat 

aT«r  &at  the  promise  was  in  45.  It  cannot  be  heard,  in  the  iM  o- 

«£.    stance,  at  a  general  term:  the  eoort 

at  genenl  term  exercising  oaij  »■ 
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It  «« 

1:1- 


n  r 


appeUftto  jnrisdiotion,  with  the  exce]> 
tton  of  the  oases  speoifiod  in  §  265  of 
the  Code.  id. 


t;*- 


•t 

ft 


Proceeding*  Suppletnentartf  to  Exeeuiion, 

46.  A  foreign  consul  oannot  be  examined 
as  a  judgment  debtor,  under  the  pro- 
Tisions  of  the  Code ;  and  if  an  order 
for  his  examination  has  been  obtiuned, 
and  served,  he  cannot  be  attached  for 
his  refusal  to  obey  it  Oriffin  t.  Do- 
mtnguetf  656 

47.  The  objection  to  the  jarisdiction  of 
a  state  court  is  fatal,  in  whatever 
stage  of  the  proceedings  it  is  raised. 

id 

Receiver, 

48.  When  judgment  creditors  have  ac- 
quired a  lien  upon  a  fund  in  the 
hands  of  a  receiTer,  the  court  will  not, 
upon  their  petition,  make  an  order 
upon  the  receiver  to  satisfy  the  judg- 
ment out  of  the  moneys  in  his  hands, 
until  a  decree  has  been  made  in  the 
action  in  which  the  receiver  was  a|>- 
pointed,  and  notice  has  been  given  to 
all  other  creditors  interested  in  the 
distribution  of  the  fund  But  in  or 
der  to  protect  the  petitioners,  an  order 
will  be  made  upon  the  receiver,  for- 
bidding him  to  make  any  payments 
out  of  the  fund  without  notice  to  the 
petitioners,  or  their  attorney,  and  al- 
lowing the  petitioners  to  institute  such 
an  action  against  the  receiver  and 
other  parties,  as  they  may  be  adoieed 
Hubbard  v.  Guild,  685 


Security  for  C09U. 

49.  Where,  under  an  order  upon  the 
plaintiff  to  file  security  for  costs,  an 
undertaking  executed  by  two  sureties 
is  filed,  the  justification  of  one  of  the 
sureties,  upon  exceptions,  is  sufficient 
Riggine  v.  WiUiame,  678 


BubttituHorL, 

50.  When  a  plaintiff  transfers  his  inte- 
rest after  the  commencement  of  the 
suit  it  rests  entirely  in  the  discretion 
of  the  courts  whether  the  assignee 


shall  be  substituted  as  plabti£(  under 
§  121  of  the  Code.  Murray  v.  Gene- 
red  MuL  hi.  Co.,  607 

51.  No  such  order  of  substitution  will  be 
made,  unless  special  circumstances  are 
shown  to  satisfy  the  court  of  its  pro- 
priety or  necessity;  and,  in  all  cases, 
It  will  be  made  a  condition,  that  the 
original  plaintiff  the  assignor,  shall 
not  be  examined  as  a  witness  on  be- 
half of  the  assignee.  id. 


TnaL 

52.  It  rests  wholly  in  the  discretion  of 
the  judge  who  tries  a  cause  whether 
he  will  permit  the  pleadings  to  be 
read  to  the  juir.     WiUit  v.  Fcrreet, 

810 

53.  When  the  issues  raised  upon  the 
pleadings  are  irrelevant  or  immate- 
rial, the  judee  is  not  bound  to  submit 
them  to  uie  determination  of  the  jury, 
and  may  therefore  withhold  from  the 
jury  the  pleadings  in  which  they  are 
contained  id. 


RESIDENCE 

1.  The  plaintiff,  in  the  year  1850,  and 
for  several  years  before,  resided  in  a 
hired  house  in  the  City  of  New  York, 
during  the  winter  anj  spring,  and  at 
his  country  seat  in  the  town  of  Flush- 
ing, Queens  County,  during  the  sum- 
mer and  autumn.  In  the  winter  of 
1850,  he  was  assessed  in  New  York 
for  a  tax  on  his  personal  estate,  and  in 
the  summer  was  assessed  for  a  similar 
tax  in  Flushing,  which  he  paid  He 
resisted  the  payment  of  tne  tax  in 
New  York,  and  filed  his  complaint  to 
restrain  its  collection.  Douglae  v. 
Mayor,  110 

2.  Held,  that  whether  the  domieil  of  the 
plaintiff  was  or  was  not  at  Flushin|^ 
he  was  a  resident  of  New  York,  and 
liable  to  be  taxed  as  such  when  the 
tax  for  the  city  was  assessed  id. 
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SALEa 

1.  When  neither  *  warranty  nor  a  fraud 
in  a  sale  is  alleged,  it  u  no  defence 
that  the  goods  were  unsound  and  un- 
merchantable at  the  time  of  the  sale. 
Oikon  ▼.  Levjj  176 

2.  Where  the  goods  are  in  the  possession 
of  a  bailee  of  the  vendor,  the  bill  of 
sale  giyes  an  immediate  and  valid  title 
to  the  purchaser,  without  a  formal  de- 
lirety  of  the  possession.  The  possession 
of  the  bailee  becomes  that  of  the  pur- 
chaser.   Heinti  y.  AnderMont  818 

5.  Such  a  bill  of  sale  is  not  merely  a 
transfer  of  a  right  of  action,  but  of  the 
eoods  themselves^  and  gives  an  imme- 
diate right  to  the  purchaser  as  owner 
to  demand  their  restoration.  id 

4.  Where  the  bailee  claims  a  lien,  the 
claim  must  be  positively  made,  and  its 
nature,  if  not  its  amount,  be  stated,  id. 

6.  When  the  claim  is  not  so  made,  his 
refusal  to  deliver  the  goods  is  sufficient 
proof  of  a  conversion.  id 

See  Action,  8,  4. 
AoENT,  2,  8,  4. 


the  relief  will  be  granted,  i^  in  the  an- 
swer of  the  defendant^  the  mistake  ia 
confessed.  id, 


SALE  OF  LANDS. 


SET  OEF. 

1.  Where  two  persons  are  indebted  to 
each  other,  on  disconnected  demands, 
and  one  becomes  insolvent,  the  solvent 
party  cannot  maintain  an  action  for 
that  cause  alone,  to  compel  an  equi- 
table set-off  before  the  debt  owing  oy 
the  insolvent  party  becomes  due.  I^ 
before  it  becomes  due,  he  assigns  the 
demand  againat  the  solvent  party,  the 
assignee  may  recover  the  assigned  de- 
mand, free  from  all  claims  of  set-off 
on  the  part  of  the  solvent  debtor 
against  the  insolvent,  where  there  is 
no  pretence  that  the  assignment  of 
the  claim  was  made  with  intent  to 
defeat  the  setoff    Keep  v.  Lard,     78 

2.  When  no  other  ground  exists  to  aup- 
port  an  equitable  set-off  than  the  in- 
solvency of  one  of  two  parties,  seve- 
rally indebted  to  each  other,  the  right 
of  set-off  does  not  attach  until  the  debt 
owing  by  the  insolvent  has  become 
due.  id 

8.  In  an  action  by  the  voluntary  assig- 
nees of  an  insolvent,  to  recover  the 
price  of  goods  sold  by  the  debtor  to 
the  defendant,  the  latter  cannot  set- 
off a  promissory  note  from  the  insol- 
vent to  himself  which  was  not  due 
at  the  time  of  the  assignment,  although 
it  became  so  before  tiae  suit  was  com- 
menced   Hiekt  V.  McChrorty,         295 


1.  Equity  will  rescind  a  contract  for  the 
sale  of  land,  upon  the  application  of  | 
the  purchaser,   when  it  clearly  ap-  4.  In  an  action  for  the  recovery  of  rent, 
pears  that  the  parties  acted  under  a     reserved  in  a  lease  in  writing  damage 


mutual  mistake  as  to  the  number  of 
acres  or  lots  which  the  boundaries 
contained ;  and  it  is  proved  that  the 
deficiency  was  material  Belknap  v, 
Sealey,  670 

2.  In  such  a  case,  the  relief  will  be 
granted,  even  when  the  words  '*  more 
or  less  "  are  added  to  the  description 
of  the  quantity  of  the  land  in  the 
contract  id. 

8.  Even  when  the  complaint  claims  re- 
lief solely  upon  the  ground  of  a  fraud- 
ulent representation  by  the  vendor. 


resulting  from  a  subsequent  tortious 
act  of  the  lessor,  not  amounting  to  an 
eviction,  nor  constituting  a  breach  of 
any  covenant  in  the  lease,  could  noi^ 
before  the  amendment  of  the  Code,  in 
April,  1862,  be  recouped  or  set-off  by 
the  defendant  Mayor  of  New  York 
V.  Mdfie,  401 

.  The  defendant  in  an  action,  will  be 
allowed  to  set  off  a  judgment  in  his 
favor  for  costs,  against  a  judgment 
upon  a  verdict,  in  favor  of  the  plain- 
tiffs, when  the  latter  are  shown  to  bo 
insolvent^  notwithstanding  they  had 
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prerionsly  aasigned    the  rerdiot  to 
their  attorney.     Croeker  r.  Clattghly^ 

6S4 


SHERIFF. 

1.  A  sheriff  holding  seyeral  executions 
against  the  same  debtor,  received  at 
different  times,  cannot  be  reanired  to 
treat  those  first  received  as  aoimant, 
merely  because  the  plaintiflb  therein 
gave  to  the  sheriff  a  written  consent 
that  he  might  adjourn  a  sale  under 
them,  for  forty-seven  days  after  their 
return  day,  there  being  no  agreement 
giving  to  the  debtor  a  delay,  or  the 
use  or  benefit  of  the  property  in  the 
meantime.     PaUm  v.  WeMiervelt^    862 

2.  The  sheriff  is  not  bound  to  try  the 
question  of  fraud,  nor  to  decide  at  his 
peril  which  of  the  two  creditors  should 
nave  the  preference,  so  long  as  he  acts 
indifferently  between  the  parties,  and 
does  not  lend  himself  to  either.  If  a 
sheriff  has  notice  of  incontrovertible 
facts,  which  would  render  it  fraudu- 
lent, he  is  bound  to  treat  it  as  fraud- 
ulent id 

8.  A  plaintiff,  in  a  junior  execution,  can- 
not sustain  an  action  for  falsely  return- 
ing it,  nulla  bona^  by  merely  proving 
that  a  judgment  on  which*  an  older 
execution  issued  was  confessed  with 
intent  to  defraud  creditors,  that  the 
sheriff  was  so  notified,  and  was  also 
notified  that  the  proceeds  of  the  pro- 
perty would  be  Claimed  on  the  junior 
execution.  id. 

4.  The  sheriff  cannot  defend  an  action 
for  falsely  returning  nvUa  b&na,  by 
proof  of  *a  prior  execution  falsely  re- 
turned, ntUla  bona.  He  can  justify, 
under  a  prior  execution,  only  by  show- 
ing it  executed,  and  the  proceeds  ap- 
plied upon  it,  or  bjr  showing  it  uure- 
turned,  and  an  existing  power  as  well 
AS  a  subsisting  duty  to  apply  the  pro- 
ceeds upon  it  id. 

5.  Where  a  bond  is  executed  to  a  sheriff 
by  a  deputy,  and  a  third  person  as 
surety  for  the  deputy,  in  an  action l>y 
the  sheriff  against  such  surety,  to  re- 
cover the  amount  which  the  sheriff 
has  been  compelled,  by  judgment,  to 
pay  for  defaults  of  the  deputy,  covered 


by  the  condition  of  the  bond,  the  re- 
cord of  the  judgment  against  the  she-  • 
riff  is  primd  faeie  evidence  in  the  ae- 
tion  against  such  surety  of  the  depu- 
ty's default,  on  it«  being  proved  that 
the  deputy  had  notice  o^  and  an  op- 
portunity to  defend  the  soit  against 
the  sheriff;  although  the  surety  him- 
self had  no  notice  of  it  Where  the 
alleged  negligence  was  in  not  levying 
an  execution  when  the  debtor  has  pro- 
perty to  satisfy  it  proof  that  the  ex- 
ecution was  committed  to  the  deputy, 
a  recovery  against  the  sheriff  ana  no- 
tice to  the  deputy  of  a  suit  against  the 
sherifl^  and  payment  by  the  sheriff  of 
the  judgment  so  recovered,  primd 
faeie  entitle  him  to  recover  against 
the  deputy's  surety.  WetterviU  v. 
8mi^  449 

.  The  reasonable  expenses  of  the  she- 
riff in  defending  the  suit  against  him- 
self are  also  recoverable.  tdl 

.  A  bond  conditioned  to  indemnify  tlie 
sheriff  against  all  damages^  costs,  and 
charees  to  be  impoeed  upon  or  de- 
mandable  of  the  sheriil^  in  consequence 
of  the  deputy's  defaults,  is  an  agree- 
ment to  indemnify  against  a  legal  lia- 
bility, id. 

See  EviDXNCB,  2,  8. 

NXOLIGENOK,  1,  2. 
MOETfiAOl^    1»  ^  8* 


STATUTE  Of  LIMITATIONS 

See  AtffiflftMWtTi  Z» 


TAXES. 

1.  Under  the  Revised  Statute  relative 
to  the  assessment  and  collection  of 
taxes,  every  building  erected  for  the 
use  of  a  seminary  of  learning,  whether 
the  seminary  be  incorporated  or  not^ 
and  whether  public  or  private^  is 
exempt  from  taxation.  Chegaray  v. 
Mayor  of  AT^to  Ywk,  521 
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2.  The  building  in  question  was  origin 
ally  planned  as  three  distinct  houses; 
but  soon  after  the  foundations  were 
laid,  it  was  agreed  between  the  owner 
and  the  plainti^  that  it  should  be 
altered  and  finished  so  as  to  adapt  it 
exclusively  as  one  buUdinff,  to  the 
use  of  a  boarding-school  ror  youn| 
ladies ;  and  it  was  altered  and  finishes 
accordingly.  id, 

8.  Held,  that  by  a  reasonable  eonstruo- 
tion  of  the  statute,  it  was  to  be  con- 
sidered strictly  as  a  buildins  erected 
for  the  use  of  a  seminary  of  learning. 

4h  ffeld,  that  it  did  not  lose  its  cha- 
racter as  snch  by  the  fact  that  the 
scholars  were  l>oarded  and  lodged, 
and  part  of  the  building  used  for  the 
dweUing  of  teachers.  id 

6,  ffeld,  that  the  defendants  having  ad- 
mitted, by  their  answer,  that  they 
had  received  taxes  unlawfully  col- 
lected from  the  plaintiff,  were  pre- 
cluded setting  np  as  a  defence,  that 
the  plaintiff  ought  to  have  sought  her 
remedy  by  a  certiorari  or  mandamue, 
or  in  an  action  against  other  persons. 

id. 

See  RsaiDxiroB,  1,  2. 


TTTLEL 

See  Plxamng^  25. 
Comb,  1. 


TRESPASa 

1.  The  plaintiff  was  the  owner  of  a 
quantity  of  pig-iron,  lyine  on  Pier  87, 
North  Kiver,  which  the  defendants — 
one  as  the  superintendent  of  public 
streets,  the  other  as  a  dockmaster — 

gave  notice,  unless  removed  on  or 
efore  the  Sd  of  September  then  in- 
stant, would  be  taken  to  the  public 
yard,  and  there  disposed  o(  as  the 
ordinances  of  the  corporation  direct 
On  the  morning,  and  early  in  the  after- 
noon of  the  Sd  September,  the  defend- 
ants caused  the  iron  to  be  taken  to  the  1. 
public  yard,  and  the  plaintiff  was 
compelled  to  pay  a  considerable  sum 
for  charm  and  expenses,  as  the  con- 
dition of  its   restoration.    Had   noti 


the  iron  been  taken  to  the  public 
yard,  it  would  have  been  removed  on 
the  same  day  by  a  person  to  whom 
the  plaintiff  had  sold  it 
Held,  that  the  notice,  by  its  fair  con- 
struction, gave  to  the  plaintifl^  as 
owner  of  the  iron,  the  whole  of  the  8d 
of  September,  to  make  the  removal 
that  was  ordered ;  and  that  the  de- 
fendants, by  taking  it  to  the  publie 
yard,  at  the  time  and  in  the  manner 
they  did,  rendered  themselves  liable 
to  him  as  trespassers.  CoddingUm  y. 
White,  890 

2.  Hdd^  also,  that  the  defendants^  as 
public  officers,  were  bound  to  act  in 
conformity  to  the  city  ordinances^  and 
to  the  terms  of  the  notice ;  and  oonld 
not  defend  themselyes  upon  the 
ground,  that,  as  prirate  citizens^  they 
had  a  right  to  remove  the  iron,  aa  a 
nuisance.  tdL 


USAGE. 


SeeCnxcu,  8. 

GOMMOH 


CAUOBfl^  8. 


VENDOR  AND  FUBCHASER. 

SeeSALB. 


wni* 

SeeDBVBB. 

WITNESS. 

On  the  trial  of  this  action,  in  which 
the  defendant  was  sought  to  be 
charged,  as  the  endorser  of  a  promis- 
sory note,  J.  M.  was  offered  as  a  wit- 
ness on  his  behalf  and  was  rejected. 
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#n  the  groTind  that  he  had  gnaran- 
teed  the  payment  of  the  note,  if  the 
endorsement  ehonld  be  proved  to  be 
genuine,  aod  had  deposited  the  sum 
due  op  the  note  in  the  hands  of  a 
third  person,  under  an  agreement  that 
it  should  be  paid  oyer  to  the  plaintiff^ 
in  the  ev-ent  of  their  obtainmg  a  yer- 
dict     Van  Wyek  ▼.  Xobbe,  86 

2.  Meldt  that  he  waa  not  a  person  for 
whose  immediate  benefit  the  suit  was 
defended  within  the  meaning  of  the 
Code,  and  was,  therefore^  notwith- 
standing his  interest^  a  competent  wit- 
ness, id. 


8.  A  sole  euUd 
will  be  entitle 


irutt,  who,  as  such, 
to  the  wholes  or  a  de- 


finite portion  of  the  amoont,  for  the 
recovery  of  which  the  action  is 
brouffht,  is  not  a  competent  witness 
for  ti^e  plaintiC  St.  John  t.  Amer. 
MvL  Zife  In.  Co.,  419 

:  A  person  who  transfers  a  promissory 
note  by  delivery,  without  endorse- 
menti  is  not  an  assignor  within  the 
meaninff  of  the  Code,  so  that  when 
he  has  been  examined  as  a  witness  for 
the  plaintiff  the  defendant  may  offer 
himself  as  a  witness  to  the  same  mat- 
ter in  his  own  behal£  (Code,  §  899.) 
Wat9(m  v.  Bailey,  609 

w  Whether  an  endorser  is  an  assignor 
within  the  meaning  of  the  Code,  thh 
bitahtr,  id. 


Ai'^'.J. 
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6.  A  d«fend«it  •ninst  whom  s  judg- 
ment is  prayed  by  the  eompLdnt; 
although  no  sommons  has  been  seired 
on  him,  has  a  right  to  appear  and 
answer  imder  §  189  of  the  Code. 
Siggina  ▼.  Boemeell,  650 


Sill  o/Exeeptuma, 

6.  To  preTent  a  failure  of  justice,  the 
eourt  will  order  a  bill  of  exceptions^ 
when  a  case  containing  the  exceptions 
has  been  properly  settled,  to  be  signed 
by  the  clerk,  in  the  name  of  a  de- 
ceased judge,  who  had  tried  the  cause. 
MUvekal  ▼.  MUward,  607 


7.  When  a  complaint  is  not  properly 
verified,  the  yerifioation  is  a  nullity  ; 
but  the  error  does  not  affect  the  regu- 
larity of  a  subsequent  judgment 
Quin  T.  lUtan,  648 

8.  A  g^eral  allegation  in  a  complaint, 
that  the  defendant  had  received 
mone^,  or  property,  to  the  use  of  the 
plainti£^  or  of  the  assignor  of  the 
plaintii!^  is  bad  upon  demurrer.  Lie- 
fMfi  T.  Lincoln,  670 

9.  Whether  the  money  or  property  was 
BO  received  as  to  render  the  defend- 
ant liable,  is  a  question  of  law,  and  all 
the  material  facts  necessary  to  pre- 
sent, and  enable  the  court  to  deter- 
mine the  question,  as  facts  constitut- 
ing the  cause  of  action,  must  be  stated 
in  the  complaint  id 

See  PuBAPniQ,  6,  8,  14,  15,  20,  21, 
25,  27,  28. 


CwLnUer  Claim. 

10.  A  counter  claim,  as  defined  by  the 
Code^  includes  only  causes  of  action 
existing  asainst  the  plaintiff  on  the 
record,  and  on  which,  under  the  old 
system,  an  action  at  law,  or  a  suit  in 
equity,  might  have  been  maintained 
against  him.     OUaaon  v.  Moen,      689 

11.  Hence,  in  an  action  against  the 
maker  of  a  negotiable  note   by  an 


endorsee,  facts  that^  admitted  to  be 
true,  amount  only  to  a  valid  counter 
claim  affainst  the  payee  and  endorser, 
cannot  be  set  up,  for  any  purpose^  in 
the  answer  of  the  defendant.         id, 

12.  But»  if  the  facts,  although  pleaded 
as  a  counter  claim,  constitute  a  good 
defence  by  way  of  a  set-ofl^  or  recoup- 
ment, and  the  note  was  transferred 
under  circumstances  that  rendered  it 
subject  to  all  existing  equities  between 
the  maker  and  payee,  they  may  be 
set  up  as  a  bar,  in  whole  or  in  part, 
to  the  plaintiff's  reooveiy.  id 


ChaU. 

18.  The  question  of  title  to  lands  i%  in 
all  cases,  a  question  of  ownenhip. 

The  question  aoes  not  arise  in  an  action 
to  recover  damages  for  the  breach  of 
an  agreement  to  convey  lands^  when 
the  only  issue  made  oy  the  plead- 
ings is^  whether  an  inchoate  fight  of 
dower  in  the  wife  of  the  defendant 
was  a  subsisting  enoumbranoe.  Smiik 
V.  Rigga,  622 

14w  In  such  an  action,  if  the  plaintiff 
recovers  only  nominal  damage^  the 
defendant  is  entitled  to  full  ooat^    id. 


15.  In  an  action  to  set  aside  i 
veyance  of  real  estate,  an  extra  al- 
lowance can  only  be  made  when  the 
case  upon  the  trial  appears  to  be 
"  difficult  or  extraordinary,"  or  **  the 
prosecution  or  defence  has  been  m- 
reasonably  or  unfairiy  conducted.* 
Bridgea  v.  Miller,  68S 


Demurrer. 

16.  The  objection,  that  there  is  an  im- 
proper joinder  of  parties^  when  the 
facts  appear  on  the  &ce  of  the  com- 
plaint, can  only  be  taken  by  a  demur- 
rer. Code,  §§  144, 147, 148.  BeggnU 
V.  Baulgar,  160 

See  Plkadimo,  4^  6, 10^  14»  15,  27  28. 


Exeeuiioru 

17.  Where  an  exeeulaon  issued  against 
two  joint  debtors  has  been  levied  upon 
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the  proper^  of  one  of  them,  the  pUin- 
tiff  will  not  be  allowed  to  oonntemuaid 
it^  and  iasne  a  new  exeoation  for  the 
porpoee  of  makins  a  levy  upon  the 
■ole  property  of  the  other  defendant 
lieOhain  y.  MeKeon^  645 

18.  Such  a  proceeding  is  emphatieally 
unjnst  and  illegal,  when  it  appears 
that  the  first  execution  was  withdrawn 
at  the  request  of  the  debtor  upon 
whose  property.it  was  levied,  and 
with  the  express  purpose  of  screening 
him  from  the  payment  of  any  part  of 
the  debt^  ana  collecting  the  whole 
from  the  property  of  his  co-defendant 

id. 

19.  When  the  first  execution  so  levied  is 
not  withdrawn,  and  another  issued 
with  the  consent  of  all  the  defendants, 
the  court  will  order  the  second  to  be 
set  asidc^  and  the  first  to  be  returned 
satisfied.  id. 

20.  The  rule  that  a  levy,  under  an  exe- 
cution, u^n  sufficient  property  to  sa- 
tisfy the  judgment,  does  not  operate 
per  M  as  a  satisfaction,  is  only  ap- 

Slicable  when  the  collection  of  the 
ebtk  by  force  of  the  levy,  is  not  de- 
feated by  the  act  or  fault  of  the  plain- 
MS.  id 

21.  An  assignee  of  the  judgment  stands 
in  the  same  position  as  the  plaintiff 
upon  the  record,  and  the  legal  conse- 

aoences  of  his  acts  are  the  same  as  of 
lose  of  the  plaintiff.  id 

22.  An  execution  upon  a  judgment  can- 
not be  issued  upon  the  appuoation  of 
the  executors  of  a  deceased  plaintiff. 
Jay  V.  Martine,  664 

28.  Sections  288,  284  of  the  Code,  are 
only  applicable  when  the  parties  to 
the  judgment  are  living.  id 


Chiardian  ad  Litem. 

24.  Wlien,  upon  the  petition  of  infants 
over  the  age  of  14,  a  guardian  ad  litem 
has  been  appointed  in  a  partition  sait, 
the  order  is  valid,  although  no  sum- 
mons had  beenpreviously  served  upon 
the  infants,     varian  v.  Steveru,     686 

20.  Hie  jurisdiction  of  the  court  i%  tKere- 


fore,  complete,  when  an  answer  on  be- 
half of  the  infants  has  been  put  in  by 
the  guardian  so  appointed.  id. 

26.  The  appointment  of  a  guardian  ad 
litem,  in  a  partition  snit^  is  regulated 
by  the  R.  S.,  and  is  made  by  the  court 

(2  R.  s.,  §  2,  p.  zny  id 

27.  To  such  an  appointment^  the  cases 
of  The  People  v.  Hoffman  (7  Wend. 
487)  and  Grant  v.  Van  Sehoonkoven 
(9  Paige,  226)  have  no  application,  id. 

28.  The  personal  service  of  a  summons 
upon  an  infant  of  the  age  of  14,  under 
§  184.  sub.  4  of  the  Code,  has  no  other 
use  than  to  hasten  the  period,  within 
which  the  plaintiff  may  apply  for  the 
appointment  of  a  euardian,  when  the 
iniant  himself  neglects  to  apply,  since, 
until  this  appointment  is  made,  there 
can  be  no  furthe§  proceeding  against 
the  infant  id 

29.  When  it  is  not  denied  that  the  sig 
natures  of  infants  to  their  petitions  for 
the  appointment  of  a  guardian  ad 
litem  are  genuine,  it  is  no  objection  to 
the  validity  of  the  judgment  in  the  ac- 
tion in  which  they  were  defendants, 
that  it  does  not  appear  upon  the  re- 
cord, that  proof  was  furnisned  to  the 
court  that  the  signatures  were  genu- 
ine. It  will  be  presumed  that  proof 
was  given.  id 

80.  A  variance  in  the  name  of  an  infant 
as  stated  in  the  complaint^  and  io  the 
petition  for  the  appointment  of  a  guar- 
dian, mav  be  disregarded  as  immate- 
rial, both  under  the  Code  and  under 
the  R.  Statute  of  Amendments  (Codsi 
§  176  ;  R.  a.  g  7,  sub.  10.  p.  426). 

Injtmeti&n. 
See  AouEKBifT,  1,  2»  8,  4 


JvdffmenL 
See  JuDOMXRT,  Ante. 

Juriedietion. 
See  JuKisnicnov,  AnU, 
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Motum, 

81.  A  motion  for  the  appointment  of  a 
receiver,  when  the  order  to  show  cause 
against  the  appointment  is  eenred  be 
fore  the  commencement  of  the  8uit>will 
be  denied  as  irregular.  K€Utauroth 
▼.  Att4>r  Bank,  632 

32.  An  order  for  the  payment  of  money 
under  subdiyision  6,  g  244  of  theCode» 
will  not  be  made^  unless  the  answer 
contains  a  plain,  explicit^  and  full  ad- 
mission that  a  definite  sum  is  due  to 
the  plaintiff  It  will  not  be  made 
when,  in  order  to  ascertain  whether  a 
specific  sum  is  due,  a  critical  examin- 
ation of  the  pleadings,  or  of  books  and 
accounts^  is  necessary.  Courten  ▼. 
Hamlin,  681 

88.  The  proYision  in  the  Code  is  regard- 
ed by  the  court  af  a  recognition  and 
declM«tion  of  the  rule  which  formerly 
prevailed  in  the  Court  of  Chancery, 
and  as  going  no  further.  & 

84.  The  mle  in  that  court  was  settled, 
that  an  order  for  the  payment  of  mo- 
ney into  courts  or  to  a  party  before  a 
final  decree,  could  not  be  made  un- 
less upon  an  ezpUcit  and  fiill  admis- 
sion by  the  defendant  in  his  answer, 
or  upon  his  examination  before  a  mas- 
ter, that  a  specific  sum  was  due.     id. 


JPariiei. 

85.  The  rule,  that  persons  only  seTerally 
liable  cannot  oe  included  in  the 
same  action  as  parties  defendants,  has 
not^  as  a  general  rule,  been  altered  by 
the  Code.    Le  Boy  v.  Shaw,  626 

86.  The  only  exceptions  are  those  created 
by  §120  of  Ufe  Code. 

No  exception  is  created  by  g  16*7  of  the 
Code,  since  the  causes  of  action, 
which  may  be  united  under  Uiat 
sectioo,  must  **  affect  all  the  parties 
to  the  action."  id. 

87.  SembU,  that  when  the  action  is 
brouffht  upon  a  collateral  undertaking 
for  the  debt  of  another,  the  complaint 
must  aver  that  the  promise  was  in 
writing.  id. 


88.  In  an  action  to  reeorer  daaufm 
for  slanderous  words  spoken  of  a 
married  woman,  if  the  words  are 
actionable  per  te,  the  husband  is  a 
necessary  party  as  plaintiff  JClein  t. 
HeniM,  688 

89.  Where  the  words  are  actionable 
only  by  reason  of  special  damage^  the 
husband  must  sue  alone:  id 

40.  When  the  act  of  a  municipal  ooip-o 
ration,  against  which  relief  is  eou^n^ 
affects  injuriously  the  whole  eomiQu- 
nity  oyer  which  the  corporate  jurisdic- 
tion extends^  the  attorney-general  is  a 
necessary  party  to  the  prosecution  of 
the  suit  Vault  db  Palmer  y.  The  Mofor 
of  New  York,  668 

41.  It  is  only  when  the  eorporate  aet 
which  is  a  public  wrong  works  also 
a  special  injury  to  particular  indrvi- 
duals,  that  the  action  can  be  nuun- 
tained  in  their  names  alone.  U. 

42.  Where  the  presence  of  other  parties 
than  thoee  mentioned  in  the  eompLunt 
is  necessary  to  the  complete  deterad- 
nation  of  a  controversy,  the  language 
of  the  Code,  §  122,  is  imperatiye ;  they 
must  be  brought  in.  id. 

48.  A  judgment  in  an  action,  in  which 
the  attorney-general  is  a  prosecutiBg 
party,  binds  the  public  whieh  he 
represents,  and  is  a  bar  to  an  action 
by  individuals  for  the  same  eaoso; 
consequently,  his  presence  is  neoeesary 
to  "the  complete  determination  o? 
the  controversy,"  when  the  corporate 
act  which  is  sought  to  be  restnizied 
or  annulled  is  a  public  injury.         •£ 

See  AonoN,  14,  16^  16^  17. 
Plkadiko,  24. 


PeUHan, 

44  A  petition  for  the  discharge  of  a 
debtor,  imprisoned  under  an  exeea- 
tion,  cannot  be  heard  by  a  judge  at 
chambers.  It  must  be  presented  to 
the  court  at  a  regular  special  t«rm. 
In  the  matter  of  Walker,  665 

45.  It  cannot  be  heard,  in  the  first  ib- 
stance,  at  a  general  term :  the  eomt 
at  general  term   exercising  only  ae 
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appenate  jnrisdieilon,  with  the  excep- 
tion of  the  oases  specified  in  §  266  of 
the  Code.  id. 


r : 
8S 


Proeeedinff$  Supplementary  to  Execution. 

46.  A  foreign  eonsnl  cannot  be  examined 
as  a  judgment  debtor,  under  the  pro- 
Tisions  of  the  Code ;  and  if  an  order 
for  his  examination  has  been  obtiiined, 
and  serred,  he  cannot  be  attached  for 
his  refusal  to  obey  it  Ortffin  ▼.  J)t 
minguegf  666 

47.  The  objection  to  the  jurisdiction  of 
a  state  court  is  fatal,  in  vhateTer 
stage  of  the  proceedings  it  u  raised. 

id 

Receiver, 

48.  When  judgment  creditors  haye  ac- 
quired a  lien  upon  a  fund  in  the 
hands  of  a  receiver,  the  court  will  not, 
upon  their  petition,  make  an  order 
upon  the  receiyer  to  satisfy  the  judg- 
ment out  of  the  moneys  in  his  hands, 
until  a  decree  has  been  made  in  the 
action  in  which  the  receiver  was  ajv 
pointed,  and  notice  has  been  given  to 
all  other  creditors  interested  iu  the 
distribution  of  the  fund.  But  in  or- 
der to  protect  the  petitioners,  an  order 
will  be  made  upon  the  receiver,  for^ 
bidding  him  to  make  any  payments 
out  of  the  fund  without  notice  to  the 
petitioners,  or  their  attorney,  and  al- 
lowing the  petitioners  to  institute  such 
an  action  against  the  receiver  and 
other  parties,  as  they  may  he  advised 
Hubbard  v.  OuUd^  686 


Security  far  Costs. 

49.  "Where,  under  an  order  upon  the 
plaintiff  to  file  security  for  costs,  an 
undertaking  executed  by  two  sureties 
is  filed,  the  justification  of  one  of  the 
sureties,  upon  exceptions,  is  sufficient 
Riggins  v.  WHliams^  678 


BuhstittOion, 

60.  When  a  plaintiff  transfers  his  inte- 
rest after  the  commencement  uf  tlie 
suit  it  rests  entirely  in  the  discretion 
of  the  courts  whether  the  assignee 


shall  be  substituted  as  plaintii!^  under 
§  121  of  the  Code.  Murray  y.  Gene- 
ral MuL  In.  Co.,  607 

61.  No  such  order  of  substitution  will  be 
made,  unless  special  circumstances  are 
shown  to  satisfy  the  court  of  its  pro- 
priety or  necessity;  and,  in  all  cases» 
It  will  be  made  a  condition,  that  the 
original  plaintilB^  the  assignor,  shall 
not  be  examined  as  a  witness  on  be- 
half of  the  assignee.  id. 


IHoL 

62.  It  rests  wholly  in  the  discretion  of 
the  judge  who  tries  a  cause  whether 
he  will  permit  the  pleadings  to  be 
read  to  the  jury.     Willis  y.  Forrest, 

810 

58.  When  the  issues  raised  upon  the 
pleadings  are  irrelevant  or  inunaVe- 
rial,  the  iudcre  is  not  bound  to  submit 
them  to  the  aetermination  of  the  jury, 
and  may  therefore  withhold  from  the 
jury  the  pleadings  in  which  they  are 
contained  id. 


RESIDENGR 

1.  Tlie  plaintiff,  in  the  year  I860,  and 
for  several  3'ears  before,  resided  in  a 
hired  house  in  the  City  of  New  York, 
during  the  winter  ana  spring,  and  at 
his  country  seat  iii  the  town  of  Flush- 
ing, Queens  County,  during  the  sum- 
mer and  autumn.  In  the  winter  of 
1850,  he  was  assessed  in  New  York 
for  a  tax  on  his  personal  estate,  and  in 
the  summer  was  assessed  for  a  similar 
tux  in  Flushing,  which  he  paid.  He 
resisted  the  payment  of  the  tax  in 
New  York,  and  filed  his  complaint  to 
restrain  its  coUectioiL  Douglas  v. 
Mayor,  110 

2.  Held,  that  whether  the  domicil  of  the 
plaintiff  was  or  was  not  at  Flushin|;, 
he  was  a  resident  of  New  York,  and 
liable  to  be  taxed  as  such  when  the 
tax  for  the  city  was  assessed.  id. 
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SALESl 

1.  When  neither  a  warranty  nor  a  fraud 
in  a  sale  is  alleged,  it  u  no  defence 
that  the  goods  were  nnsonnd  and  ud- 
merehantable  at  the  time  of  the  sale. 
Oihan  r.  Levy,  176 

2.  Where  the  goods  are  in  the  possession 
of  a  bailee  of  the  vendor,  tne  bill  of 
sale  giyes  an  immediate  and  valid  title 
to  the  purchaser,  without  a  formal  de- 
liTery  of  the  poeseasion.  Hie  possession 
of  the  bailee  becomes  that  of  the  pur- 

818 


the  relief  will  be  gnmted,  i^  in  thean- 
swer  of  the  defendant  the  mistake  is 
confessed.  id. 


chaser.    Beinei  y.  Andenan, 


Z,  Such  a  bill  of  sale  is  not  merely  a 
transfer  of  a  right  of  action,  but  of  the 
ffoods  themselyefl^  and  gives  an  imme- 
diate right  to  the  purchaser  as  owner 
to  demand  their  restoration.  id. 

^  Where  the  bailee  claims  a  lien,  the 
claim  must  be  positively  made,  and  its 
nature,  if  not  its  amount^  be  stated,  id. 

6.  When  the  claim  is  not  so  made,  his 
refusal  to  deliver  the  goods  is  sufficient 


proof  of  a  conversion. 

See  Aonoir,  8,  4^ 
AoKHT,  a»  8,  4^ 


SALEOFLANDa 


SET  0£F. 

..  Where  two  persons  are  indebted  to 
each  other,  on  disconnected  demands, 
and  one  becomes  insolvent,  the  solvent 
party  cannot  maintain  an  action  for 
that  cause  alone,  to  compel  an  equi- 
table setoff  before  the  deot  owing  by 
the  insolvent  party  becomes  due:  U 
before  it  becomes  due,  he  assigns  the 
demand  against  the  solvent  puty,  the 
assignee  may  recover  the  assigned  de- 
mand, free  m>m  all  claims  of  set-off 
on  the  part  of  the  solvent  debtor 
against  the  insolvent^  where  there  ia 
no  pretence  that  the  assignment  of 
the  claim  was  made  with  intent  to 
defeat  the  tetrofL    Keep  v.  Lord^    78 

2.  When  no  other  ground  exists  to  sup- 
port an  equitable  set-off  than  the  m- 
solvency  of  one  of  two  parties,  seve- 
rally indebted  to  each  other,  the  right 
of  set-off  does  not  attach  until  the  debt 
owing  by  the  insolvent  has  become 
due.  id. 

8.  In  an  action  by  the  voluntaiy  assig- 
nees of  an  insolvent^  to  recover  the 
price  of  goods  sold  by  the  debtor  to 
the  defendant^  the  latter  cannot  setr 
off  a  promiBsory  note  from  the  insol- 
vent to  himself  which  was  not  dne 
at  the  time  of  the  assignment,  although 
it  became  so  before  the  suii  was  com- 
menced.   Hiek9  V.  MeOroriy,         295 


1.  Equity  will  rescind  a  contract  for  the 
sale  of  land,  upon  the  application  of , 
the   purchaser,   when  it  clearly  ap-  4  In  an  action  for  the  recovery  of  rent, 


pears  that  the  parties  acted  under  a 
mutual  mistake  as  to  the  number  of 
acres  or  lots  which  the  boundaries 
contained ;  and  it  is  proved  that  the 
deficiency  was  material  Belknap  v. 
Sealey,  670 

2.  In  such  a  case^  the  relief  will  be 
granted,  even  when  the  words  "  more 
or  less  **  are  added  to  the  description 
of  the  quantity  of  the  land  in  the 
contract  id. 

8.  Even  when  the  oomplaint  claims  re- 
lief solely  upon  the  ground  of  a  fraud- 
ulent representation  by  the  vendor. 


reserved  in  a  lease  in  writings  damage 
resulting  from  a  subsequent  tortious 
act  of  the  lessor,  not  amounting  to  an 
eviction,  nor  constituting  a  breach  of 
any  covenant  in  the  lease,  could  not^ 
before  the  amendment  of  the  Code,  in 
April,  1862,  be  recouped  or  set-off  by 
the  defendant  J/oyor  of  A"«is  York 
V.  MabU,  401 

6.  The  defendant  in  an  action,  will  be 
allowed  to  set  off  a  judgment  in  his 
favor  for  costs,  against  a  judgment 
upon  a  verdict,  in  favor  of  the  plain* 
tiffs,  when  the  latter  are  shown  to  be 
insolvent,  notwithstanding  they  had 
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preyioQily  anigned    the  Terdiot  to 
their  Attorney.     Crocker  t.  Clmtghlif, 

684 


SHERIFF. 

1.  A  sheriff  holding  several  executions 
against  the  aame  debtor,  received  at 
different  times,  cannot  be  reouired  to 
treat  those  first  received  as  aoimant, 
merely  because  the  plaintiffs  therein 
gave  to  the  sheriff  a  written  consent 
that  he  might  adjourn  a  sale  under 
them,  for  forty-seven  days  after  their 
return  day,  there  being  no  agreement 
giving  to  the  debtor  a  delay,  or  the 
use  or  benefit  of  the  property  in  the 
meantime.     PaUm  v.  Weatervelt^    862 

2.  The  sheriff  is  not  bound  to  try  the 
question  of  fraud,  nor  to  decide  at  his 
peril  which  of  the  two  creditors  should 
nave  the  preference,  so  long  as  he  acts 
indifferently  between  the  parties,  and 
does  not  lend  himself  to  either.  If  a 
sheriff  has  notice  of  incontrovertible 
facts^  which  would  render  it  fraudu- 
lentt  he  is  bound  to  treat  it  as  fraud- 
ulent id, 

8.  A  plaintiff,  in  a  junior  execution,  can- 
not sustain  an  action  for  falsely  return- 
ing it^  nulla  bona,  by  merely  proving 
that  a  judgment  on  which  an  older 
execution  issued  was  confessed  with 
intent  to  defraud  creditors,  that  the 
sheriff  was  so  notified,  and  was  also 
notified  that  the  proceeds  of  the  pro- 
perty would  be  claimed  on  the  junior 
execution.  id. 

4.  The  sheriff  cannot  defend  an  action 
for  falsely  returning  nulla  bona,  by 
proof  of  a  prior  execution  falsely  re- 
turned, ntdla  bona.  He  can  justify, 
under  a  prior  execution,  only  by  show- 
ing it  executed,  and  the  proceeds  ap- 
plied upon  it;  or  by  showing  it  unre- 
turned,  and  an  existing  power  as  well 
as  a  subsisting  duty  to  apply  the  pro- 
ceeds upon  it  id. 

5.  Where  a  bond  is  executed  to  a  sheriff 
by  a  deputy,  and  a  third  person  as 
surety  for  the  deputy,  in  an  actionl)y 
the  sneriff  against  such  surety,  to  re- 
cover the  amount  which  the  sheriff 
has  been  compelled,  by  judgment,  to 
pay  for  defaults  of  the  deputy,  covered 


by  the  condition  of  the  bond,  the  re- 
cord of  the  judgment  against  the  she-  • 
riff  is  primd  facie  evidence  in  the  ac- 
tion against  such  surety  of  the  depu- 
tv's  default,  on  its  being  proved  that 
the  deputy  had  notice  of,  and  an  op- 
portunity to  defend  the  rait  against 
the  sheriff,  although  the  rarety  him- 
self had  no  notice  of  it  Where  the 
alleged  negligence  was  in  not  levying 
an  execution  when  the  debtor  has  pro- 
perty to  satisfy  it  proof  that  the  ex- 
ecution was  committed  to  the  deputy, 
a  recovery  against  the  sherifl^  and  no- 
tice to  the  deputy  of  a  suit  against  the 
sheriff,  and  payment  by  the  sheriff  of 
the  judgment  so  recovered,  primd 
faeie  entitle  him  to  recover  against 
the  deputy's  surety.  Wettertfelt  v. 
Smitk,  449 

.  The  reasonable  expenses  of  the  she- 
riff in  defending  the  suit  against  him- 
self are  also  recoverable.  id, 

.  A  bond  conditioned  to  indemnify  the 
sheriff  against  all  damages,  costs^  and 
charees  to  be  imposed  upon  or  de- 
inandable  of  the  sherifl^  in  consequence 
of  the  deputy's  defaults,  is  an  agree- 
ment to  indemnify  against  a  legal  lia- 
bility, id. 

See  EviDXNCE,  2,  8. 

NiOLlOKNOX,  1,  2. 
MoETttAOI^  li  2,  8. 


STATUTE  Otr  LimTATION& 
See  AiBmaMBHT,  8. 


TAXES. 

1.  Under  the  Revised  Statute  relative 
to  the  assessment  and  collection  of 
taxes,  every  building  erected  for  the 
use  of  a  seminary  of  learning,  whether 
the  seminary  be  incorporated  or  not^ 
and  whether  public  or  private^  is 
exempt  from  taxation.  Chegaray  v. 
Mayor  of  Neyo  York,  621 
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%.  The  building  in  question  was  origin 
ally  planned  as  three  distinct  houses ; 
bnt  soon  after  the  foundations  were 
laid,  it  was  agreed  between  the  owner 
and  the  plaintif!^  that  it  should  be 
altered  and  finished  so  as  to  adapt  it 
exclusively  as  one  building,  to  the 
use  of  a  boarding«chooi  ror  younj 
Udies ;  and  it  was  altered  and  finishes 
accordingly.  id. 

8.  Heidi  that  by  a  reasonable  ooostruc- 
tion  of  the  statute^  it  was  to  be  con- 
sidered strictly  as  a  building  erected 
for  the  use  of  a  seminary  of  leamine. 

4,  Hdd,  that  it  did  not  loee  ito  cha- 
racter as  such  by  the  £set  that  the 
scholars  were  lx>arded  and  lodged, 
nnd  part  of  the  building  used  for  the 
dweUing  of  ieacherk  id 

4.  Hdd,  that  the  defendants  having  ad- 
mitted, by  their  answer,  that  thev 
had  receiyed  taxes  unlawfully  col- 
lected from  the  plaintiff  were  pre- 
cluded setting  up  as  a  defence^  that 
the  plaintiif  ought  to  have  sought  her 
remedy  by  a  cerUorari  or  mamdamtM^ 
or  in  *n  action  against  other  persons. 

id. 

See  RBZDBraiv  It  2. 


TTTLEl 

See  pLSAnnroi  26. 
CkMn,  1. 


TRESPASa 

1.  llie  plaintiif  was  the  owner  of  a 
quantitv  of  pig-iron,  lyine  on  Pier  87, 
Korth  Kiver,  which  the  defendants^ 
one  as  the  superintendent  of  public 
streetfl^  the  other  as  a  dockmaster — 

Save  notice,  unless  removed  on  or 
efore  the  8d  of  September  then  in- 
stant, would  be  taken  to  the  public 
yard,  and  there  disposed  o(  as  the 
ordinances  of  the  corporation  direct 
On  the  morning,  and  early  in  the  after- 
noon of  the  8d  September,  the  defend- 
anu  caused  the  iron  to  be  taken  to  the 
public  yard,  and  the  plaintiff  was 
compelled  to  pay  a  considerable  simi 
for  charees  and  expenses,  as  the  con- 
dition of  its   restoration.    Had   not! 


the  iron  been  taken  to  the  public 
yard,  it  would  have  been  removed  on 
the  same  day  by  a  person  to  whom 
the  plaintiff  nad  sold  it. 
Hdd,  that  the  notice,  by  its  fSsir  con- 
struction, gave  to  the  plaintiff  as 
owner  of  the  iron,  the  whole  of  the  8d 
of  September,  to  make  the  removal 
that  was  ordered ;  and  that  the  de- 
fendantfl^  by  taking  it  to  the  poblia 
yard,  at  the  time  and  in  the  manner 
they  did,  rendered  themselves  liable 
to  him  as  trespassers.  CoddingUm  v. 
White,  890 

2.  Hdd^  also,  that  the  defendants,  as 
public  officers,  were  bound  to  act  in 
conformity  to  the  city  ordinance^  and 
to  the  terms  of  the  notiee ;  and  could 
not  ddend  themselves  upon  the 
ground,  that,  as  private  dtiBenii^  tiiey 
had  a  right  to  remove  the  iron,  as  a 
nuisance.  td 


USAGE. 


SeeGH9cxB,8. 

GOIIMOH 


CitiiiTrw,  6. 


YEKDOR  AM)  FUBGHASEB. 

SeeSALB. 


WILL 
SeeDivnB. 

WITNBSS. 

.  On  the  trial  of  this  action,  in  which 
the  defendant  was  sought  to  be 
charged,  as  the  endorser  of  a  promis- 
sory note,  J.  M.  was  offered  as  a  wit- 
ness on  his  behal(  and  was  rejectedt 
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#n  the  ground  that  he  had  gOAran- 
teed  the  payment  of  the  note,  if  the 
endorsement  should  be  proYed  to  be 
eenuine,  and  had  deposited  the  sum 
due  o^  the  note  in  the  hands  of  a 
third  person,  under  an  agreement  that 
it  should  be  paid  oyer  to  the  plainti£b» 
in  the  event  of  their  obtaining  a  Ter- 
diot     Van  Wyck  v.  Kobhe,  86 

2.  Hddt  that  he  was  not  a  person  for 
whose  immediate  benefit  the  suit  was 
defended  within  the  meaning  of  the 
Code,  and  was»  therefore,  notwith- 
standing his  interest^  a  competent  wit- 
ness, id. 

8.  A  sole  eealvt  mte  inut,  who,  as  snoh, 
will  be  entitled  to  the  whole^  or  a  de- 


finite portion  of  the  amoontk  for  tlia 
reooTery  of  which  the  action  is 
broueht»  is  not  a  competent  witness 
for  we  plaintift  SL  John  y,  Awur. 
MvL  Life  In.  Co,,  419 

4.  A  person  who  transfers  a  promissory 
note  by  deUrery,  without  endorse- 
ment, is  not  an  assignor  within  the 
meaninff  of  the  Code,  so  that  when 
he  has  been  examined  as  a  witness  for 
the  plainti£^  the  defendant  may  offer 
himself  as  a  witness  to  the  same  mat- 
ter in  his  own  behal£  (Ck>de^  §899.) 
WaUon  Y.  Baileif,  609 

w  Whether  an  endorser  is  an  assignor 
within  the  meaning  of  the  Gode^  d»- 
biUUur,  id. 
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